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CASES 


ARGUED  AND  DETERMINED 


IN   THE 


SUPREME  COURT  OF  TENNESSEE, 


FOR    THE 


WESTERN   DIVISION. 


JACKSON,   APRIL    TERM,    1893. 


Boyd  v.  Robinson. 
{Jackson.     June  1,  1893.) 

1.  Wills.     Construction  of. 

A  tesiator  devised  his  real  estate  absolutely  to  two  sons,  providing,  in 
the  same  clause,  that  if  either  should  die  intestate,  and  without 
children  born  in  lawful  wedlock,  his  share  should  go  to  the  survivor, 
and,  in  the  next  succeeding  clause,  that  if  both  sons  should  die  with- 
out children,  the  whole  estate  should  go  to  a  daughter. 

Held :  The  daughter  takes  only  in  the  contingency  that  both  sons  die 
without  children  and  intestate.     {Post^  pf.  -/,  j*,  2g-jj.) 

2.  Same.     Same. 

A  testator,  having  only  one  brother  and  one  sister  surviving,  bequeathed 
his  entire  estate  to  the  brother  ''and  his  lawful  heirs,"  and  in  the 
event  of  the  brother's  death  without  "such  heirs,"  then  to  the  sister. 
Te-itator  had  no  children,  and  his  brother  and  sister  would  have  been 
his  heirs. 
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Held:  The  bequest  to  the  sister  is  valid.  The  phrase  *' lawful  heirs" 
means  in  this  will  "children."  And  hence  it  is  neither  a  perpetuity, 
nor  an  estate  tail  which  would  by  our  statute  be  converted  into  an 
estate  in  fee.     {Post^  pp,  j,  6,  33-40.) 

Code  construed:  §§2813,  2814,  2815  (M.  &  V.);  §?2007,  2008,  2009  (T. 
&S.). 

Cases  cited  and  approved:  Armstrong  x\  Douglass,  89  Tenn.,  223; 
Franklin  v.  Franklin,  91  Tenn.,  123;  Cowan?-.  Wells,  5  Lea,  682; 
Petty  ?^.  Moore,  5  Sneed,  126;  Bramlett  f.  Bates,  I  Sneed,  555. 

Cited  and  distinguished:  Middleton  v.  Smith,  i  Cold.,  144;  Kirk  f. 
Ferguson,  6  Cold.,  484,  485;  Skillin  v.  Lloyd,  6  Cold.,  563;  Wynne 
V.  Wynne,  9  Heis.,  308;  Grimes  v.  Orrand,  2  Heis.,  298,  yyo\  Read 
V,  Fife,  8  Hum.,  328;  Polk  v.  Faris,  9  Yer.,  234;  Turley  v.  Massen- 
gill,  7  Lea,  356;   Hooberry  v,  Harding,  3  Tenn.  Ch.,  677. 

3.  Family  Settlements.     Sustained  in  Courts  of  Equity^  when. 

Family  settlements  will  be  sustained  in  Courts  of  Equity,  unless  it 
clearly  appears  that  there  is  manifest  error,  and,  even  in  cases  of 
persons  under  a  disability,  will  not  be  disturbed  after  a  long  lapse  of 
time,  and  the  accrual  of  other  rights  thereon.     {Post^py>.  6,  iiy  26^27.) 

Cases  cited  and  approved:  Summers  v.  Wilson,  2  Cold.,  469;  Williams 
V.  Sneed,  3  Cold.,  533;  Farnsworth  r.  Dinsmore,  2  Swan,  38;  Owen 
V.  Hancock,  i  Head,  563;  Reynolds  v.  Brandon,  3  Heis.,  593; 
Andrews  T/.  Andrews,  7  Heis.,  235;  Darden  v.  Harrell,  10  Lea,  421. 

4.  Res  Adjudicata.     Extent  of . 

The  plea  of  res  adjudicata  covers,  except  in  special  cases,  not  only  the 
points  upon  which  the  Court  was  required  by  the  parlies  to  form  an 
opinion  and  pronounce  judgment,  but  every  point  which  properly 
belongs  to  the  subject  of  litigation,  and  which  the  parlies,  by  the 
exercise  of  reasonable  diligence,  might  have  brought  forward  at  the 
time.     (Post,  pp.  ig,  20y  27,  28.) 

Cases  cited  and  approved:  Nicholson  v.  Patterson,  6  Hum.,  394; 
Thompson  v.  Blanchard,  2  Lea,  528;  Parks  z/.  Clift,  9  Lea,  524;  7 
Wall.,  623;  53  Am.  Dec,  325. 

5.  Same.     Same.     Pleadings. 

Where  lands  have  been  sold  for  the  ancestor's  debts  by  judicial  pro- 
ceedings to  which  the  heir  was  a  party,  the  latter  will  be  precluded 
from  setting  up  title  in  himself,  upon  the  ground  that  the  ancestor 
held  the  lands  under  a  deed  that  gave  him  only  a  life-estate,  with  re- 
mainder to  the  heir.     In  such  case  the  construction  of  the  deed  is 
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necessarily  involved,   and;  whether   correctly   or   incorrectly   done, 
becomes  res  adjudicata.     [Posi^  pp.  21-2^.) 

Cases  cited  and  approved:  Shepherd  v.  Shepherd,  12  Heis.,  280; 
Whiteley  v.  Davis,  i  Swan,  333;  Bartee  v.  Tompkins,  4  Sneed,  638 ; 
Hoyal  V.  Bryson,  6  Heis.,  141;  Scott  v.  Fowlkes,  12  Heis.,  700; 
Allum  7/,  Stockbridge,  8  Bax.,  358. 

6.  Infant.     Party  to  suii^  when. 

An  infant  becomes  party  to  a  suit  in  such  sense  as  to  be  bound  by  the 
result,  where,  in  several  consolidated  cases,  he  is  described  in  one  of 
them  as  an  unborn  child  and  a  necessary  defendant,  and  is  subse- 
quently brought  before  the  Court  by  process  issued  upon  order  of  the 
Court,  and  in  another  of  the  consolidatea  cases  he  becomes  a  com- 
plainant by  next  friend.     {Posi^  pp.  21^  22,  27.) 


FROM    SHELBY. 


Appeal  from  Chalacery  Court  of  Shelby  County. 
W.  D.   Beard,   Ch. 

Malone   &  Malone,   and   B.   M.  Estes   for  Boyd. 

Morgan  &  McFarland,  Turley  &  Wright,  Mbt- 
CALF  &  Walker,  and  M.  B.  Trezevant  for  Robinson. 

• 

Wilkes,  J.  The  main  purpose  of  this  first- 
named  cause  is  to  have  the  Court  construe  the 
wills  of  John  B.  and  William  H.  Robinson,  devis- 
ing property  valued   at   over  $100,000. 

The  original  bill  was  filed  by  Alston  Boyd  and 
wife,  Leila  R.  Boyd,  Alston  Boyd  as  administrator 
de  bonis   non    of   John    B.    Robinson,    deceased,   and 
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of  William  H.  Robinson,  deceased,  and  by  Alston 
Boyd  as  the  next  friend  of  his  five  minor  chil- 
dren, namely:  Bessie,  Mary,  Alston,  Jr.,  Leila,  and 
Martha  Boyd,  against  Eula  C.  Robinson  (now 
Farns worth)  in  her  own  right,  and  against  Eula 
C.  Robinson  (now  Farnsworth)  and  L.  B.  McFar- 
land,  as  executrix  and  executor  of  John  B.  Rob- 
inson,  Jr.,   deceased. 

The  bill  was  sworn  to  by  Alston  Boyd,  on  Oc- 
tober 16,  1889,  and,  on  the  same  day,  a  motion 
was  made  for  an  injunction  restraining  the  de- 
fendant from  removing  or  opening  the  iron  safe 
of  W.  H.  Robinson,  and  removing  therefrom  all 
of  the  valuable  papers  of  W.  H.  Robinson  and 
John  B.  Robinson,  Sr.  Upon  hearing  the  applica- 
tion, on  October  17,  1889,  the  Chancellor  over- 
ruled  the   motion   for  an   injunction. 

As  no  injunction  was  obtained,  complainants 
prepared  an  amendment  to  the  original  bill,  and 
the  two,  being  attached,  were  together  filed  as 
one   bill,   on   January    15,   1890. 

The  complainants  averred  that  John  B.  Robin- 
son died  in  1885,  having  first  made  his  will,  by 
which   he   directed   as  follows: 

'^Item  Second. — I  give  and  bequeath  all  my  es- 
tate, real  and  personal,  of  every  description  and 
wherever  situated,  absolutely,  to  my  sons,  William 
Henry  Robinson  and  John  Beverly  Robinson,  Jr., 
to  be  equally  divided  between  them.  In  case  of 
the  death  of  either  of  my  sons  before  my  death, 
leaving   children    born    in    lawful    wedlock,   then    his 
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share  to  his  child  or  children,  as  the  case  may 
be.  But  in  the  event  of  the  death  of  either  of 
my  two  sons  before  reaching  his  majority,  or  in 
the  event  of  his  dying  intestate  and  without  chil- 
dren born  in  lawful  wedlock,  then  his  share  to 
his    surviving   brother. 

*'7/6?n  Third, — In  case  of  the  death  of  both  of 
my  said  sons,  neither  leaving  children  born  in 
lawful  wedlock,  then  I  give  my  whole  estate  to 
my  daughter,  Mrs.  Leila  Boyd,  the  personalty  to 
her  absolutely,  the  realty  to  her  sole  and  separate 
use   for   life,   with   remainder   over   to   her  children." 

The  bill  averred  that  testator's  two  sons,  men- 
tioned in  this  item  of  the  will,  had  both  sur- 
vived the  testator  and  then  died,  after  attaining 
their  respective  majorities,  without  any  children,  and 
therefore  complainants  were  entitled  to  the  estate 
of  John  B.  Robinson,  Sr.;  that  William  H.  Rob- 
inson died  two  years  after  the  death  of  his  father, 
namely,  in  1887,  having  first  made  his  will,  the 
second  item  of  which  is  in  these  words:  "I  give 
all  of  my  estate  of  every  kind,  real  and  personal, 
and  wherever  situated,  to  my  brother,  John  B. 
Robinson,  and  his  lawful  heirs.  If  he  dies  with- 
out such  heirs,  then  I  give  every  thing  to  my 
sister  Leila  Boyd,  the  personalty  to  her  absolutely 
and  the  realty  to  her  for  life,  with  remainder  over 
to  her  children;"  and  that  the  said  John  B.  Robin- 
son, Jr.,  mentioned  in  this  item  of  the  will,  had, 
two  years  after  the  death  of  his  brother,  namely, 
1889,  died  without  leaving  any  child  him  surviving, 
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ijo  child  ever  having  been  born  to  him.  Where- 
fore, Mrs.  Boyd  and  her  children  claim  that,  under 
this  section  of  the  will  of  W.  H.  Robinson,  they 
were  entitled  to  all  of  the  estate  of  which  W. 
H.   Robinson   died   seized   and   possessed. 

The  bill  further  avers  that  the  said  John  B. 
Robinson,  Jr.,  by  his  last  will,  devised  everv  thing 
of  which  he  was  possessed  to  his  wife,  Eula  C. 
Robinson  (now  Farnsworth),  and  that  the  said 
John  B.  Robinson,  Jr.,  being  in  possession  of  the 
estates  of  his  father,  John  B.  Robinson,  Sr.,  and 
his  brother,  W:  H.  Robinson,  under  their  wills, 
the  possession  passed  to  the  said  Eula  C.  Robin- 
son (now  Farnsworth),  who  refused  to  give  posses- 
sion to  the  complainants  to  any  part  of  the  es- 
tates either  of  John  B.  Robinson,  Sr.,  or  W.  H. 
Robinson,  she  insisting  that  the  limitations  over 
in  the  wills  of  these  two  testators  in  favor  of 
Mrs.  Boyd  and  her  children  were  void,  and  that 
John  B.  Robinson,  Jr.,  took  a  fee  both  in  the 
estate   of    his   father   and    his  brother. 

The  bill  avers  that  John  B.  Robinson,  Sr.,  was 
a  man  of  great  prudence  and  skilled  in  business 
affairs,  and  that,  having  received  by  his  wife  (Mrs. 
Boyd's  mother)  soon  after  his  marriage,  some  ten 
thousand  dollars  in  cash,  and,  using  this  as  a  nu- 
cleus, he  had  from  time  to  time  invested  and  re- 
invested, and  by  his  speculations  and  trades  had 
accumulated  a  large  estate,  and  that  in  the  fifties 
he  began  taking  title  to  this  property,  either  in 
his   name,   as  trustee    for   his   wife  and   children,   or 
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else  had  couveyances  made  to  his  wife  for  her 
life  with  remainder  over  to  his  children  and  their 
children,  upon  certain  conditions  and  limitations, 
while  other  property,  and  notably  the  Planters'  In- 
fiurance  property  and  the  property  on  Yance  Street, 
was  conveyed  by  John  B.  Robinson,  Sr.,  directly 
and  unconditionally  to  his  children,  in  the  year 
1875, 

In  1873,  Leila  Boyd  intermarried  with  Alston 
Boyd,  by  whom  she  had  five  children,  all  living 
at  the  date  of  the  filing  of  the  bill,  and  two  of 
whom  had  been   born   prior  to  the   year   1877. 

In  April,  1877,  a  family  settlement  was  had 
with  regard  to  the  entire  trust  estate,  the  imme- 
diate cause  of  the  settlement  being  an  application 
of  Mr.  and  Mrs.  Alston  Boyd  to  have  set  apart 
to  Mrs.  Boyd,  "in  severalty,  her  one-fourth  of  the 
trust  estate,  there  being,  at  that  time,  four  chil- 
dren of  John  B.  Robinson,  Sr.,  namely:  John 
Douglass  Robinson,  Leila  R.  Boyd,  William  II. 
Robinson,   and  John  B.   Robinson,   Jr. 

At  this  date,  Douglass  and  Leila  were  over 
twenty-one  years,  W.  H.  was  twenty  and  J  no.  B., 
Jr.,  was  thirteen  years  of  age.  Valuations  w^ere 
put  upon  all  of  the  trust  estate,  and  the  indebted- 
ness of  the  estate  was  then  set  out,  amounting  to 
something  over  $10,000.  Mrs.  Boyd  was  required 
to   account  for   what   she   had   theretofore   received. 

John  B.  Robinson,  Sr.,  put  in  certain  personal 
property  disclosed  by  the  bill,  and  insisted  that  as 
to   a   part  of  the   property'  he  had  a  life-estate,  and 
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that  as  to  all  of  the  property  he  had  a  right  to 
control  it  as  one  estate  during  his  life.  Consider- 
able irritation  arose  out  of  the  different  views  and. 
contentions  of  the  parties,  but  the  result  was  a 
strictly  family  settlement,  by  the  terms  of  which 
each  child  was  to  take  one-fifth  of  the  entire  trust 
estate,  and  assume  one-fifth  of  the  debts  of  the 
estate,  and  John  B.  Robinson,  Sr.,  was  to  take 
one-fifth  of  the  entire  trust  estate,  and  assume  one- 
fifth  of  the  debts.  In  other  wordB,  instead  of  the 
estate  being  divided  into  four  parts  between  the 
four  children  of  John  B.  Robinson,  Sr.',  John  B. 
Robinson,  Sr.,  was  to  get  a  child's  part  of  the  es- 
tate, and  the  estate  was  divided  into  five  equal 
parts. 

A  bill  was  filed  in  the  name  of  John  B.  Rob- 
inson, Sr.,  Alston  Boyd,  and  his  wife  Leila,  in  order 
to  ratify  and  confirm  the  family  settlement,  and 
to  have  set  apart  to  Leila  Boyd  one-fifth  of  the 
estate,  she  having  selected  the  house  and  lot  on 
Front  Street  as  her  one-fifth  of  the  entire  estate, 
and  agreed  to  pay  her  father  $4,400  in  order  to 
equalize  her  share  with  the  others,  which  she  after- 
wards did.  That  while  the  agreement  was,  in  fact, 
that  Mrs.  Boyd  should  receive  only  one  fifth,  and 
while  she  only  received  this  amount,  yet  the  chan- 
cery proceedings  were  so  conducted  as  to  make  it 
appear  to  the  Court  that  she  was  in  truth  receiv- 
ing   one-fourth    thereof. 

Upon  the  death  of  Douglass  Robinson,  litigation 
sprung  up   between    John    B.  Robinson,  Sr.,  and   hi.s 
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two   surviving   sons   on  the   one   side,  and  Annie  D. 
Robinson,    the    widow    of    Douglass,    on    the    other, 
in    which   John    B.  Robinson,  Sr.,  and   his  two  sons, 
John   B.,  Jr.,   and   William   H.,  filed   a  cross-bill,  in 
which   they   set   up   the   terms   of   the   family   settle- 
•  ment   of  1877,  and   averred   that,  by  and   under  that 
settlement,    John    B.    Robinson,    Sr.,    was    possessed 
with  a  child's   part   of  the  estate,  and   averring  that 
after  the  setting   apart  to   Leila   Boyd  of  the   Front 
Street    house,    the    entire    trust    estate    was    owned 
equally  by  the  three   children   and   their  father,  and 
the    cross    complainants    prayed    a    partition    of   the 
estate  in   these    proportions;    that  in    this   cause   (to 
which   Boyd   and   wife   were   not   parties)  the   Chan- 
cellor  decreed   that  there   had  been   a  family   settle- 
ment  in   1877,   and   that   John   B.  Robinson,   Sr.,  by 
the    terms    thereof,   was    to    receive,   and    be   vested 
with,  a   one-fifth   interest  therein;    but  the  represent- 
atives    of    Douglass     Robinson,     having     plead     the 
statute   of  frauds,  the   plea  was   sustained,  and  after 
this   such   proceedings   were   had    in   the    cause    that 
the    estate   of   Douglass    Robinson   was   declared    in- 
solvent,  and    all    his    part   of   the    trust    estate   was 
set    apart   in   severalty  incumbered  with   his   widow's 
dower,  and    the    same    was    sold    to    pay    debts   ad- 
judged   to    be    due    from    his    estate,    when    it    was 
bought    in    at    chancery    sale    by   W.    H.   Robinson, 
who    paid     for    the    same    by    using    the    claims    of 
John    B.  Robinson,  Sr.,  adjudged   due   him    from  the 
estate   of  Douglass,   and    nearly   sufficient   in   amount 
to     liquidate    the    entire     purchase-money    due    from 
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him;  that  W.  H.  Robinson  probated  the  will,  and 
qualified  as  executor  of  J.  B.  Robinson,  Sr.,  de- 
ceased, but  took  no  further  steps  whatever,  so  far 
as  the  records  of  the  Probate  Court  disclose;  that 
upon  the  death  of  W.  H.  Robinson,  John  B. 
Robinson,  Jr.,  probated  his  will,  and  took  out  let-, 
ters  testamentary,  but  never  took  any  other  steps 
in  the  administration  of  the  estate,  so  far  as  the 
records  of  the  Probate  Court  disclose ;  thai  soon 
^fter  the  death  of  John  B.  Robinson,  Sr.,  namely, 
in  188t),  the  two  brothers,  William  H.  and  John 
B.,  Jr.,  divided  the  entire  trust  estate  standing  in 
their  names  or  in  the  name  of  their  father,  each 
one  taking  property  supposed  to  be  in  the  aggre- 
gate  of  equal    value. 

In  this  division  no  distinction  whatever  was 
taken  with  regaj'd  to  any  of  the  property  owned 
by  them,  or  the  source  from  which  it  came,  and 
there  was  thrown  into  the  division  thirteen  acres 
ot  land  owned  by  John  B.  Robinson,  Sr.,  near  the 
National  Cemetery,  and  which  had  never  belonged 
to   the   trust   estate. 

That  the  brothers,  remained  in  possession  of  the 
property  received  by  each  in  the  division  of  1886, 
until  the  death  of  W.  II.  Robinson,  and  thereafter 
John  B.,  Jr.,  continued  in  the  possession  of  the 
entire  estate  to  his  death,  after  which  time  his 
widow  succeeded  him,  and  refused  to  allow  Mrs. 
Boyd  to  enter  and  -take  possession  of  the  estates 
of  her  father  and  brother,  under  the  wills  above 
named,   claiming    that    the    limitations    over    in    her 
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favor  were  void,  iinJ  that  lier  husbiuid  took  an 
absolute  fee,  whicli  passed  to  her  iii)Oii  liis  death, 
under  the   terms   of    liis   will. 

During  the  pendency  of  the  present  suit,  namely, 
on  November  12,  1891,  the  posthumous  child  and 
only  heir  at  law  of  John  Douglass  Robinson,  filed 
her  bill  against  the  complainants,  E.  C.  Robinson 
(now  Farnsworth)  and  Alston  Boyd  et  aL,  in  which 
she  insisted  that,  by  the  terms  of  the  deed  made 
by  John  B.  Robinson,  Sr.,  in  1859,  in  which  he 
conveyed  to  his  wife  for  life,  with  certain  limita- 
tions over  to  her  children,  the  property  on  Main 
Street,  commonly  called  the  '*  trunk  store,"  J.  D. 
Robinson  had  a  mere  life-estate,  and  that,  upon 
his  death,  she  took  a  fourth  interest  therein,  as 
purchaser  under  the  deed  of  1859,  and  not  as  heir 
of  her  fatlier;  and  that,  by  the  terms  of  the  same 
deed,  upon  the  death  of  W.  II.  Robinson,  she 
took  a  third  of  his  interest  in  said  lot;  and,  like- 
wise, upon  the  death  of  John  B.  Robinson,  Jr., 
she  took  a  half -interest  in  said  lot;  and  she 
prayed  for  a  writ  of  possession,  for  an  account 
of  back  rents,  and  for  the  establishment  of  her 
title,   etc. 

Answers  were  filed  by  all  of  the  defendants, 
and  the  cause  was  regularly  put  at  issue;  but,  in 
order  that  the  whole  subject-matter  of  the  litiga- 
tion might  be  settled  in  the  present  case,  an 
amended  and  supplemental  bill  was  filed  herein,  on 
January  11,  1892,  setting  up  the  filing  of  the  bill 
in  Robinson  v.  Robinson^  making  said  Annie  Douglass 
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Robinson  a  party  to  this  bill,  and  insisting  that, 
in  case  it  should  turn  out  that  Annie  Douglass 
was  entitled  to  the  interest  she  claimed,  then  that 
J.  B.  Robinson,  Jr.,  and  W,  H.  Robinson,  in  making 
the  division,  in  1886,  were  under  a  clear  misappre- 
hension as  to  their  rights  and  title  to  this  lot, 
which  was  very  valuable,  and  praying  that,  in  case 
said  Annie  Douglass  Robinson  recovered,  then  that 
coDfiplainants  have  compensation  over  against  Eula 
C.  Robinson  for  the  loss  occasioned  by  such  re- 
covery. 

In  the  case  of  Robinson  v.  Robinson^  said  Annie 
Douglass  also  insisted  that  she  took  as  purchaser, 
under  another  deed  of  Newton  Ford  and  others  to 
John  B.  Robinson,  the  lots  situated  at  the  corner 
of  Main  and  Winchester  Streets.  But,  as  to  this 
property,  in  the  division  of  188t),  half  thereof  fell 
to  John  B.,  Jr.,  and  half  to  W.  H.  Robinson, 
while,  as  to  the  '*  trunk  store"  lot,  the  whole 
thereof   fell  to   W.   H.   Robinson. 

The  first  amended  bill  also  brought  before  the 
Court  Dennison  and  wife^  and  relief  was  prayed 
against  them  upon  the  following  facts  stated  briefly : 
That  W.  H.  Robinson  had  purchased  a  claim 
owned  by  A.  P.  McNeal,  administrator,  etc.,  against 
J.  P.  Caruthers,  which  claim  was  a  lien  upon  cer- 
tain real  estate  near  the  city  of  Memphis ;  that 
one  B.  M.  Stratton  was  jointlv  interested  with  said 
Robinson  in  the  profits  of  the  venture;  that  be- 
fore the  death  of  Robinson,  MclS'eal  and  Stratton 
conveyed   their  interest  in   the   claim  to   said  W.  H. 
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Robinson,  who,  at  the  time  of  his  death,  was  pros.- 
ecuting  a  suit  in  ,the  Chancery  Court  to  subject 
the  real  estate  of  Caruthers  to  the  payment  of  his 
claim;  that  after  the  death  of  W.  H.  Robinson,  John 
B.,  Jr.,  as  his  executor,  prosecuted  the  (Jhancery  case, 
had  the  land  sold,  and  bought  it  in  for  $3,700, 
paying  for  the  same  by  crediting  bin  bid  with  the 
claim  belonging  to  the  estate  of  W.  H.  Ro\)inson. 
After  this,  John  B.,  Jr.,  sold  and,  by  his  deed, 
conveyed  to  Mrs.  Dennison  a  part  of  the  Caruth- 
ers property,  the  consideration  being  $2,2C0,  of 
which  $400  had  been  paid  before  the  filing  of 
the  bill,  and  the  remainder,  or  $1,800,  being  still 
due  and  unpaid.  The  bill  insisted  that,  as  to  .this 
Caruthers  property,  it  having  been  purchased  by 
John  B.  Robinson,  Jr.,  with  the  claim  of  his 
brother,  in  which  he  had  only  a  limited  interest, 
that  upon  his  death  the  title  thereto  vested  abso- 
lutely in  complainants,  and  tbey  prayed  that  it  be 
so  declared,  and,  if  this  relief  was  not  .proper,  then 
for  general   relief. 

The  bill  showed  that  W.  H.  Robinson  had  ac- 
quired considerable  property  atter  the  division  be- 
tw'een  himself  and  his  brother  in  1886,  and  that  he 
had  sold  a  part  of  this  property  to  Patterson  and 
Cooney,  receiving  a  part  of  the  consideration  in 
cash,  and  the  balance  being  on  time;  that  John 
B.,  Jr.,  as  executor  of  W.  H.  Robinson,  had  col- 
lected of  Patterson  and  Cooney  a  considerable 
amount  due  on  their  purchase,  and  that  a  consid- 
erable amount  still   remained   due  and   unpaid,  as   to 
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wliieli  the  bill  fioiiirlit  to  recover  tlie  amount  so 
paid  l>y  them  to  John  B.  KoV)inson,  Jr.,  and  as  to 
tlie  reimiinder  it  ^eeks  judgment  against  Patterson 
and    Cooney  therefor. 

The  prayer  of  the  hill  was  for  a  construction 
of  the  wilKs  of  John  B.  liobinson,  Sr.,  and  Will- 
iam II.  Robinson,  and  that  the  limitations  over 
in  said  wills  to  the  complainants  be  declared 
good  and  valid,  and  that  complainants  be  put 
into  possession  of  the  estates  of  said  John  B. 
Robinson,  Jr.,  and  William  H.  Robinson;  that, 
uiider  and  by  the  family  settlement  of  1877,  John 
B.  Robinson,  Sr.,  be  declared  to  have  had  a  chikVs 
interest  in  the  entire  trust  estate,  and  that  this 
be  ascertained  and  complainants  put  in  possessioii 
thereof;  that  the  defendants  be  charged  with 
all  rents  from  the  date  of  the  death  of  John  B. 
Robinson,  Sr.,  for  an   accounting   and   general   relief. 

In  the  case  of  Porter  v.  Boyd^  the  Planter's  In- 
surance property,  under  a  bill  by  D.  T.  Porter 
against  all  of  the  persons  claiming  to  be  heirs  or 
devisees  of  W.  H.  Robinson,  was  sold,  said  Porter 
and  Robinson  having  been  tenants  in  common  of 
this  property.  At  the  sale  Alston  Boyd  became 
the  purchaser  of  the  property  at  the  sum  of  $51,- 
000,  and  the  half  thereof  going  to  the  representa- 
tives of  W.  H.  Robinson  is  in  Court,  to  be  disposed 
of   by   decree   in   this   cause. 

The  case  of  Levy  v.  Bobinson,  was  a  bill  filed 
by  Levy  against  E.  C.  Robinson  (now  Farnsworth^, 
and   Alston   Boyd   and   wnfe,  in   which   Levy  averred 
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that  he  had  rented  the  property  on  Main  Street, 
commonly  called  the  ''trunk  store,"  from  John  B. 
Robinson,  Jr.,  for  a  term, of  years,  at  a  rental  of 
$300  per  month ;  that  Boyd  and  wife  were  claim- 
ing to  be  entitled  to  the  rent,  as  also  were  Mrs. 
E.  C.  Robinson  (now  Farnsworth).  Wherefore  he 
filed  his  bill  of  interpleader  in  order  that  the  Court 
might  decide  which  was  entitled  to  the  same.  Under 
a  decree,  in  this  cause,  Levy  paid  into  the  Court 
his  monthly  rent,  which  had  accumulated  to  the 
amount  of  about  $5,000,  after  which  the  house 
burned  down,  and  by  the  terms  of  the  lease  the 
rent  ceased.  This  fund  is  now  in  this  Court,  to  be 
disposed   of   by   decree   in   this   cause. 

The  case  of  Malone  v.  Boyd  was  a  bill  brought 
by  Malone  to  sell  a  lot  on  Orleans  Street  which  he 
and  "W.  H.  Robinson  owned  in  equal  moieties  as 
tenants  in  common.  The  land  was  sold  for  parti- 
tion,  and  the  proceeds  ($1,950)  are  now  in  the  hands 
of  the  Clerk  and  Master  of  the  Chancery  Court,  to 
be   disposed   of    under  a   decree   in   this   case. 

The  case  was  heard  before  his  Honor,  Chancel- 
lor W.  D.  Beard.  The  result  was  that  the  Chan- 
cellor  ruled   as   follows: 

1.  That  under  the  third  item  of  John  B.  Rob- 
iuson's  will,  Mrs.  Boyd  took  a  life-estate  in  all  of  his 
realty,  with  remainder  in  fee  to  her  children ;  and, 
as  to  the  personalty,  Mrs.  Boyd  took  an  absolute 
est-ate,  and  that  she  was  entitled  to  collect  the 
rents  from  the  realty  from  the  death  of  her  brother,. 
John   B.   Robinson,   Jr. 
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2.  That  under  the  second  item  of  Wm.  H.  Rob- 
inson's will,  Mrs.  Boyd  took  an  estate  for  life  in 
his  realty,  with  remainder  in  fee  to  her  children, 
she  taking  his  personalty  absolutely,  with  the  right 
to  demand  rents  of  the  real  estate  from  the  death 
of  her  brother,  John  B.  Robinson,  Jr.,  Mrs.  Boyd 
being  adjudged  entitled  to  all  the  rents  of  the 
property  of  Wm.  H.  Robinson,  except  as  to  the 
first  piece  mentioned,  commonly  called  thfe  "  trunk 
store,"  as  to  which  she  was  entitled  to  eight- 
ninths  of  the  rents,  and  Annie  Douglass  Robinson 
to   the   remaining   one-ninth. 

3.  As  to  the  rents  which  had  accumulated  in 
Court  from  this  "trunk  store"  property,  in  the 
case  of  Levy  v.  Robinson,  the  same  was  ordered 
transferred  to  the  credit  of  this  cause,  there  to 
be  disposed  of  under  the  principles  of  the  decree 
herein — namely,  Mrs.  Boyd  to  take  eight-ninths 
and  Annie  Douglass  Robinson  one-ninth  of  the 
rents. 

4.  As  to  the  fund  in  Court  arising  from  the 
sale  of  the  Planters'  Insurance  building,  sold  in  the 
case  of  Porter  v.  fioyd,  it  was  decreed  to  be 
treated  as  real  estate,  Mrs.  Boyd  to  have  a  life- 
estate   therein,    remainder   to  her  children. 

5.  That  the  fund  arising  from  the  sale  of  the 
Orleans  Street  property,  in  the  partition  suit  of 
Malone  v.  Boyd,  was  to  be  treated  as  real  estate, 
and   disposed    of    as   the   fund   in    Porter   v.   Boyd. 

6.  The  bill  was  dismissed  as  to  Dennison  and 
wife,    the    Court    holding    that    John    B.   Robinson, 
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Jr.,  having  a  life- interest  in  the  claim  against  the 
Caruthers  property,  could  dispose  of  that  claim 
in  any  manner  be  saw  proper,  and  that  there  was 
no  resulting  trust  in  favor  of  the  remainder-men, 
such  as  would  entitle  them  to  follow  the  laud  it- 
self, and   oust  Dennison   and   wife   therefrom. 

7.  In  pursuance  to  the  ruling  made  next  above 
(Xo.  6),  the  Chancellor  declared  that  there  was  no 
resulting  trust  against  Mrs.  Farnsworth  as  to  the 
3.83  acres  Caruthers  land,  but  further  held  that 
the  estate  of  John  B.  Robinson,  Jr.,  was  chargea- 
ble with  whsitever  might  be  the  interest  of  Wra. 
H.  Robinson  in  the  claim  purchased  from  the  Bills' 
estate  against  this  Caruthers  property,  to  the  ex- 
tent it  was  used  by  John  B.  Robinson,  Jr.,  in  the 
purchase   of   the   Caruthers   place. 

8.  In  so  far  as  the  bill  sought  to  recover  the 
one-fifth  interest,  or  child's  share,  which  it  was 
claimed  John  B.  Robinson,  Sr.,  had  in  the  trust 
estate  under  the  family  settlement  of  1877,  or  in 
so  far  as  alternative  relief  was  sought,  to  the  effect 
that  in  case  the  family  settlement  was  not  enforced, 
then  that  compensation  be  made  for  the  repudia- 
tion   of    the   same,   the   bill   was   dismissed. 

9.  It  was  adjudged  that,  inasmuch  as  Annie 
Douglass  Robinson,  in  the  case  of  Bobinson  v.  Rob- 
inson^ should  recovtT  a  one  ninth  interest  in  what 
is  known  as  the  "  trunk  store,"  it  would  result  in 
a  loss  to  Mrs.  Bovd  to  that  extent,  the  Chancellor 
decreed  that,  under  all  the  circumstanc(*s  of  the 
case,   it   would    be   equitable    to    make    this   loss   fall 
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equally  upon  Mrs.  Boyd  and  upon  Mrs.  Farns- 
worth — that  is,  that  Mrs.  Boyd  should  recover  of 
Mrs.  Farnsworth  one-half  of  the  value  of  the  one- 
ninth  interest  so  recovered  by  Ai^nie  Douglass  Kob- 
inson. 

10.  Upon  the  same  equitable  principles,  inasmuch 
as  Mrs.  Farnsworth  would  lose  the  thirteen  acres 
of  land  which  formerly  belonged  to  John  B.  Rob- 
inson, Sr.,  the  Chancellor  ordered  that  one  half  of 
this   loss  should   be   charged   to  Mrs.  Boyd. 

11.  The  Court  ordered  a  reference  to  the  Clerk 
and  Master  to  take  proof  and  report:  (1)  What 
the  personal  estate  of  John  B.  Robinson,  Sr.,  con- 
sisted of.  (2)  Of  what  did  the  personal  estate  of 
William  H.  Robinson  consist.  (3)  What  rents  Mrs. 
Farnsworth  had  collected  from  the  real  estate  be- 
longing to  the  estates  of  John  B.  Robinson,  Jr., 
and  William  II.  Robinson.  (4)  What  debts  of 
William  H.  Robinson  were  paid  by  the  executor, 
John  B.  Robinson,  Jr.  (5)  He  was  directed  to  re- 
port on  all  other  matters  of  charge  and  discharge 
equitably   existing   between   the   parties. 

On  August  17,  1892,  Mrs.  Eula  C.  Robinson 
(now  Farnsworth),  individually  and  as  executrix  of 
John  B.  Robinson,  Jr.,  and  L.  B.  McFarland,  exec- 
utor, prayed  a  broad  appeal  from  the  foregoing  de- 
cree. Annie  Douglass  Robinson  also  appealed.  The 
Boyds  did .  not  pray  an  appeal,  but  sued  out  a 
writ  of  error,  and  assign  as  error  to  the  action  of 
his   Honor,    the  following: 

1.   In  dismissing  the  bill  as  to  Dennison  and  wife. 
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2.  In  declaring  that  there  was  no  resulting 
trust  in  favor  of  Mrs.  Boyd  and  her  children  in 
and   to   the   3.83   acres   of    Caruthers   land. 

3.  In  dismissing  the  bill  as  to  the  one-fifth  in- 
terest of   John   B.   Robinson,   Sr.,   in    all    the    prop- 

ft 

ertv   involved   in   the   case,   as   shown   in   the   decree. 

4.  In  adjudging  and  decreeing  that  the  limita- 
tions of  the  deed  of  November  1,  1859,  from 
John  B.  Robinson  to  Elizabeth  B.  Robinson  were 
valid,  and  that,  under  the  deed,  Annie  D.,  the 
child  of  John  Douglass  Robinson  took  or  was 
entitled  to  receive  one-ninth  of  the  lot  on  Main 
Street,  in  Memphis,  known  as  the  "trunk  store" 
lot,  or  any  interest  in  or  share  of  it  whatever;  and 
in  adjudging  and  decreeing  that  the  complainant, 
Leila  Boyd,  and  her  children  were  not  the  true 
owners  of   and   entitled   to   this   entire   property. 

5.  In  adjudging  and  decreeing  that  Eula  C. 
Robinson  was  entitled  to  recover  of  complainant, 
or  to  be  compensated  for  the  one-half  of  the  value 
of  the  thirteen  acres  of  land  that  formerly  be- 
longed to   John   B.   Robinson,    Sr. 

6.  In  adjudging  and  decreeing  that  Annie  D. 
Robinson  was  entitled  to  recover  any  share  of  or 
interest   in   the   "trunk   store"   lot. 

The  holding  of  the  Court  as  to  the  two  deeds, 
the  one  to  the  Winchester  lot  and  the  other  to 
the  Main  Street  lot,  was  assigned  as  error  for  Mr. 
Robinson.  The  Court  held  that  these  two  deeds 
had  been  construed  in  the  two  cases  of  Annie  D. 
Robinson   against   John   B.  Robinson,  Sr.,  et  al,y  and 
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Johu  B.  Robinson,  Sr.,  administrator,  against  An- 
nie D.  Robinson  et  al,j  referred  to  above ;  that, 
under  this  construction,  it  was  held  that  the  inter- 
est of  Johu  D,  Robinson  in  said  two  pieces  of 
property  was  a  fee-simple,  absolute  interest;  that, 
inasmuch  as  Annie  D.  Robinson,  the  daughter  of 
John  D.  Robinson,  was  a  regular  party  to  said 
two  cases,  such  construction  was  res  adjudicata  as 
to  her.  The  Court  further  held,  however,  that 
this  adjudication  did  not  extend  to  or  include  the 
interest  represented  by  W.  H.  Robinson  in  the 
Main  Street  lot,  and  as  this  interest  had  fallen  in 
after  the  decrees  in  said  two  cases,  said  decrees 
were  not  res  adjudicata  as  to  'such  interest.  As 
to  this  interest,  the  Court  held  that,  under  the 
deed,  the  Main  Street  property,  W.  H.  Robinson 
having  died  without  children,  his  one-third  thereof, 
passed,  by  the  terms  of  said  deed,  to  Annie  D. 
Robinson,  Mrs.  Boyd,  and  John  B.  Robinson,  Jr. 
Under  this  ruling,  a  one-ninth  interest  in  said 
Main  Street  lot  was  decreed  to  the  said  Annie  D. 
Robinson. 

The  action  of  the  Chancellor  in  decreeing  this 
one-ninth  interest  to  Annie  D.  Robinson  in  the 
Main    Street   lot   was   assigned   as   error. 

The  Court  further  construed  the  wills  of  John 
B.  Robinson,  Sr.,  and  W.  H.  Robinson.  Under 
this  construction,  it  was  held  that  the  real  and 
personal  property  of  both  John  B.  Robinson,  Sr., 
and  W.  H.  Robinson,  on  the  duath  of  John  B. 
Robinson,    Jr.,    passed    to    Mrs.    Boyd  and    her   chil- 
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dren,  the  personalty  to  Mrs.  Boyd  absolutely,  and 
the  realty  to  her  for  life,  with  remainder  to  her 
children.      This   is  assigned  as  error. 

Various  assignments  of  error  were  made  on  be- 
half of  Annie  Douglass  Robinson,  all  of  which 
have  been  duly  considered  in  the  cause  of  Annie 
D.  Robinson  et  al,  v.  Eula  C.  Robinson  et  al.,  heard 
herewith.  It  is  claimed  the  Court  erred  as  fol- 
lows : 

1.  In  that  it  adjudged  that  complainant  was,  in 
legal  eftect,  a  party  to  the  cause  of  John  B,  Rob- 
inson V.  Annie  D,  Robinson  et  al.^  No.  3210,  R.  D., 
of  said  Court,  and  was  party  thereto  in  such  a 
capacity,  and  under  such  state  of  pleadings  therein 
that  her  interest  in  the  properties  involved  in  this 
cause  and  controversy  are  concluded  by  the  pro- 
ceedings and   decrees  in   said   cause. 

It  is  insisted  that  complainant  was  not,  in  legal 
effect,  a  party  to  said  cause  at  all,  the  bill  hav- 
ing been  filed  before  her  birth,  and  she  having 
been  made  a  defendant  thereto  by  a  mere  order 
of  Court,  without  any  supplemental  or  additional 
pleadings,  reciting  the  fact  of  her  birth,  and  order- 
ing summons  to  issue  requiring  her  to  appear  on 
or  before  a  named  rule-day.  The  said  order  was 
void,  and  complainant  was  never  legally  made  a 
party  to  said   cause. 

2.  If  complainant  was  ever  legally  made  a  party 
defendant  to  said  cause,  she  was  made  such  de- 
fendant only  as  the  heir  at  law  of  John  Douglass 
Robinson,   her  deceased   father,   and    not  in    her  ca- 
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pacity  as  claimant  of  an  independent  interest  in 
the  property,  as  purchaser  under  the  deeds,  Ex- 
hibits  A   and   B,  to   the   original   bill   herein. 

3.  The  said  cause,  No.  3210,  being  a  bill  filed 
to  administer  the  estate  of  John  Douglass  Robin- 
son as  insolvent,  could  not  be  used  for  the  pur- 
pose of  settling  questions  of  conflicting  title  to 
the  estate  belonging,  or  supposed  to  belong,  to  the 
intestate. 

4.  Whether  it  be  true  or  not  that  an  insolvent 
bill  in  chancery  could  be  used  for  the  purpose  of 
settling  conflicting  and  hostile  claims  of  title,  it 
was  not,  in  said  cause  Xo.  3210,  undertaken  to  be 
used  for  that  purpose  within  the  proper  meaning 
of  the  pleadings,  proceedings,  and  decrees  in  that 
cause,  the  Court  intending  only  by  the  proceed- 
ings and  decrees  therein  to  sell  the  property  there 
involved  on  the  assuraption  that  they  belonged  in 
fee-simple  absolute  to  John  Douglass  Robinson,  but 
without  an  adjudication  to  that  effect  as  against 
this  complainant's  interest  as  purchaser  under  said 
deeds,  the  record  not  showing  any  such  adjudi- 
cation against  this  petitioner,  but,  on  the  contrary, 
that  the  intent  was  to  sell  the  interest  of  the  in- 
testate's heir  therein  as  heir,  without  undertaking 
to  determine,  as  against  this  complainant's  claim 
as   purchaser,   what   that   interest   was. 

Said  record  fails  to  show  any  pleadings,  issue, 
or  adjudication  as  to  the  claims  of  this  complain- 
ant  as    purchaser   under   said   deeds. 

5.  The    proceedings     and    decrees    in    said    cause 
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cannot  be  determined  to  be  conclusive  of  com- 
plainant's interest  as  purchaser  under  said  deeds, 
Exhibits  A  and  B,  by  argument,  inference,  or 
construction  from  the  points  that  were  actually 
adjudicated  in   said   cause. 

6.  This  complainant  having  prosecuted  a  broad 
appeal  in  said  cause  No.  3210,  the  decrees  ren- 
dered therein  were  thereby  vacated.  The  effect  of 
the  record,  therefore,  upon  the  interests  of  this 
complainant  under  said  deeds.  Exhibits  A  and  B, 
must  be  determined  by  a  consideration  and  deter- 
mination of  the  true  intent,  meaning,  and  legal 
effect  of  the  decree  rendered  by  the  Supreme  Court 
of  the  State  in  said  cause.  That  decree  was  a 
consent  decree,  based  upon  a  contract  of  compro- 
mise. 

The  evidence  herein  shows  that  said  contract  of 
compromise  was  not  intended  to  affect  the  interests  of 
complainant  in  the  properties  involved  in  said  cause 
No.  3210,  except  in  her  capacity  as  heir  at  law  of 
her  deceased  father,  John  Douglass  Robinson.  The 
said  contract  of  compromise,  construed  in  the  light 
of  the  contents  of  said  record  No.  3210,  R.  D., 
and  of  the  record  of  C  W,  Metcalfe  guardian,  v. 
Annie  D.  Bobinson,  No.  5700,  R.  D.,  of  said  Court, 
will  not  be  construed  as  meaning  more  than  a  final 
cession  and  surrender  of  all  of  the  matters  involved 
in  said  litigation  affecting  this  complainant  (de- 
fendant  herein)  as  the  heir  at  law  of  her  said  father. 

The   said   decree   of   this   Court  affirming  the   de- 
crees of  the  Court  below  will  be  construed,  and   the 
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legal  effect  thereof  determined,  just  as,  and  upon 
the  same  principles,  that  would  govern  in  the  con- 
sideration and  determination  of  the  construction  and 
legal  effect  of  the  decrees  of  the  Court  below,  if 
this  Court  should  hold  that  its  said  decree,  under 
any  circumstance?*,  should  be  given  any  more  effect 
than  was  intended  by  the  contract  of  compromise. 
7.  The  Court  below,  in  and  by  the  decree  therein 
entered,  adjudged  that  the  petitioner  was  entitled 
as  purchaser,  under  said  deeds,  Exhibits  A  and  B, 
to  a  four-ninths  interest  in  said  property  on  Main 
Street,  near  Monroe,  and  a  one-third  interest  in  said 
property  at  the  corner  of  Main  and  Winchester 
Streets;  that  such  interests,  not  coming  to  her  by 
descent  from  her  father,  were  not  subject  to  sale 
for  the  payment  of  her  fatlier's  debts;  and  that  the 
decree  for  sale  thereof,  made  in  said  cause  No. 
3210,  was  erroneous.  The  said  error — if  the  record 
and  proceedings  in  said  cause  No.  fS210  be  taken, 
as  was  done  by  the  Court  below,  as  an  adjudica- 
tion against  the  claim  of  petitioner  as  purchaser 
under  said  deeds — was  error  apparent;  and,  both 
because  petitioner  was  then  an  infant  and  because 
said  error  was  and  is  error  apparent,  the  decrees 
in  said  cause  No.  3210  should  have  been  reviewed 
and  corrected  to  conform  to  the  rulings  made  by 
the  Court  below  as  to  the  original  rights  of  peti- 
tioner  in    said   property. 

Petitioner  should  not  have  been  precluded  from 
relief  on  this  aspect  of  the  case  by  the  fact  that 
said    decrees    in    No.    3210    were    affirmed    by    this 
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Court,  such  affirmance  having  been  made  by  con- 
sent, under  the  contract  of  compromise  made  by 
petitioner's  guardian,  and  the  same  having  been 
intended  only  to  consummate  the  cession  and  surren- 
der of  alt  petitioner's  interest  in  said  property,  and  the 
rents  thereof  as  the  heir  at  laic  of  John  Douglass  Bob- 
inson,  upon  the  terms  agreed  upon  by  way  of  com- 
promise. There  has  been  no  adjudication  by  the 
Supreme  Court  of  the  State  upon  the  claims  of  pe- 
titioner as  purchaser  under  said  deeds,  Exhibits  A 
and  B,  and  petitioner,  in  asking  that  the  decrees 
in  said  cause  No.  3210  be  reviewed  and  corrected, 
does  not  ask  to  review  and  correct  any  ruling 
made  by   the   Court   of  last   resort. 

8.  The  Court  below  should  have  decreed  in  favor 
of  this  complainant  to  the  extent  of  a  two-thirds 
interest  in  the  property  on  Main  Street,  near  Mon- 
roe, and  of  a  one-third  interest  in  the  property  at 
the  corner  of  Main  and  Winchester  Streets,  under 
the  last  paragraph  of  the  amended  bill,  the  sub- 
stance of  which  is  that  if  the  contract  of  com- 
promise and  the  decree  of  the  Supreme  Court  of 
the  State  entered  thereon  be  held  broad  enough, 
in  their  general  terms,  to  embrace  and  conclude  the 
interests  of  this  complainant  as  purchaser  under  said 
deeds,  such  contract  and  decree  ought  to  be  set 
aside  and  reformed  to  tha^t  extent,  upon  the  ground 
that  the  said  contract  was  made,  and  the  said  con- 
sent given  by  mistake  on  the  part  of  the  represent- 
atives of  this  complainant,  and  in  ignorance  of  the 
material  facts  involved;   and  upon  the  further  ground 
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(shown  in  said  paragraph)  that  Win.  IL  Robinson 
and  his  solicitor  knew,  or  had  reason  to  know  or 
believe,  tliat  the  representatives  of  this  complainant 
did  not,  at  the  time  of  said  compromise  and  con- 
sent decree,  intend  to  embrace  and  conclude  her 
interests   as   purchaser   under  said   deeds. 

9.  The  Court  erred  in  holding  that  the  limita- 
tion over  of  the  interest  vesting  primarily  in  John 
B.  Robinson,  Jr.,  was  void,  because  violating  the 
rule   against    perpetuities. 

A  very  able,  exhaustive,  and  ingenious  argument 
is  made  to  sustain  these  assignments,  and  to  pro- 
tect the  interest  of  Annie  Douglass  Robinson,  which 
has  been  carefully  considered,  and  to  which  due 
weight  has  been  given,  but  which  we  cannot  set 
out  at  length  in  this  opinion.  Without  attempting 
to  dispose  of  each  of  these  matters  seriatim.,  we 
only  deem  it  necessary  to  pass  upon  the  controll- 
ing  features. 

First. — The  family  settlement  made  in  1877,  should 
be  sustained  in  every  respect,  and  all  rights  grow- 
ing  out   of    the   same   should   be   rigidly   enforced. 

Family  settlements  are  always  sustained  in  Courts 
of  Equity,  unless  it  clearly  appear  that  there  is 
manifest  error;  and,  even  in  case  of  persons  under 
disability,  will  not  be  disturbed  after  a  long  lapse 
of  time,  and  the  accrual  of  other  rights  thereon. 
Siunmers  et  al.  v.  Wilsor}  et  al.^  2  Cold.,  469 ;  Williams 
et  al,  V.  Sneedj  3  Cold.,  533 ;  Farnsworth  v.  Dins- 
more,  2  Swan,  38;  Owe7i  and  wife  v.  Hancock,  1 
Uead,   563;  Reynolds  v.  Brandon,   3   Heis.,   593;    An 
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drews  v.  Andrews,  7  Heis.,  235;  Darden  v.  Harrell, 
10   Leu,   421. 

Annie  Douglass  Robinson  is  bound  by  the  de- 
crees made  in  the  causes  of  linnie  D.  Robinson  v. 
Jno,  B.  Robinson  et  al,,  No.  3102,  rule  docket  No. 
— ,  and  Jno,  B.  Robinson^  Adr)ti\  v.  Annie  D.  Rob- 
inson et  aLy  No.  3210  rule  docket,  and  C  W.  Met- 
calf  V.  Annie  D.  Robinson  et  a.L^  No.  5700  rule 
docket. 

She  was  properly  before  the  Court  in  these 
causes.  The  pleadings  in  tlie  iirst-named  case  re- 
ferred to  her  as  aii  unborn  child  and  necessary 
party.  In  one  case  she  was  made  complainant  by 
next  friend,  and  in  the  others  she  was  served  with 
pro/3e88,  and  represented  by  guardian  ad  litem.  In 
each  case  it  was  necessary  to  determine  the  inter- 
est of  Jno.  D.  Robinson  in  the  real  estate,  in 
order  to  determine  in  the  one  case  the  lands  in 
which  the  widow  was  entitled  to  dower,  and  in 
the  other  to  determine  what  lands  were  subject  to 
be  sold  for  the  debts  of  Jno.  D.  Robinson.  In 
both  cases  the  Court  must  necessarily  have  passed 
upon  the  rights  of  the  minor  child,  and  in  the 
last-named  case  the  interest  of  the  minor  was  the 
special  matter   under  consideration. 

The  prayer  for  the  construction  of  the  two 
deeds  was  8ufl5cient  to  give  the  Court  authority  to 
construe  them;  and  whether  it  construed  them  ac- 
cording to  the  present  contention  is  not  now  ma- 
terial. 

The    pleadings    in    the    consolidated    causes    raise 
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the  construction  of  said  deeds,  and  were  sufficient 
to  prevent  defendants  from  being  surprised  or  mis- 
led in  any  way.  Shepherd  v.  Shepherd,  12  Heis., 
280;  Whiteley  v.  Davis,  1  Swan,  383;  Bartee  v. 
Tompkins,  4  Sneed,  638 ;  Hoyal  v.  Bryson,  6  Heis., 
141;  Scott  V.  Fowlkes,  12  Ileis.,  700;  Allura  v.  Stock- 
bridge,   8    Bax.,   358. 

Annie  D.  Robinson  was  a  party  to  said  proceed- 
ings,  not  only  as  heir,  but  also  as  child  of  John 
D.  Robinson  by  apt  designation,  if  that  be  material, 
which  it  is  not  necessary  to  determine.  She  was, 
however,  described  before  the  Court  for  all  the 
purposes  essential  to  determine  her  interest  and  dis- 
pose  of  the   property   in   controversy. 

Even  if  the  Court's  attention  was  not  actually 
called  to  the  particular  points  now  made  in  argu- 
ment on  behalf  of  the  minor,  Annie  D.,  still  that 
would  not  prevent  the  decree  rendered  from  being 
conclusive  as  to  the  parties  in  said  consolidated 
causes. 

The  rule  is  that  the  pleading  of  res  adjudicata 
applies,  except  in  special  cases,  not  only  to  the 
points  upon  which  the  Court  was  required  by  the 
parties  to  form  an  opinion  and  pronounce  judg- 
ment, but  to  every  point  which  properly  belongs 
to  the  subject  of  litigation,  and  which  the  parties, 
exercising  a  reasonable  diligence,  might  have  brought 
forward  at  the  time.  Beloit  v.  31organ,  7  Wall., 
623;  Nicholson  v.  Patterson,  6  Hum.,  394;  Thompson 
V.  Blanchard,  2  Lea,  528;  Parks  v.  Clift,  9  Lea, 
524;     Nolan     v.    Cameron,    9     Lea,    234;     Embry    v. 
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Connor^  53  Am.  Dec,  325;  5  Am.  &  Eng.  Ency. 
of  Law,  384,  note  6;  Freeman  on  Judgments,  Sees. 
253,   2t)0,   266. 

Besides,  after  decree  in  these  consolidated  causes, 
and  pending  appeal  in  the  Supreme  Court,  on  ap- 
plication of  her  regular  guardian  to  the  Chancery 
Court,  she  was  permitted  to  compromise  and  receive 
a  large  consideration  for,  and  in  settlement  of  her 
interest  involved.  This  was  fairly  done,  and  it 
does  not  matter  that  the  consideration,  on  a  better 
view  and  investigation,  was  inadequate.  There  was 
no  fraud,  and  she  was  bound  by  this  settlement, 
and  the  decree  of  the  Court  below  in  the  case  of 
Annie  D,  Robinson  v.  Eula  C.  Robinson  et  als.  is  in 
all   things   affirmed. 

The  Chancellor  erred  in  the  construction  of  the 
will  of  John  B.  Robinson,  Sr.  This  will  is  as 
follows: 

^^Item  Second. — I  give  and  bequeath  all  my  estate, 
real  and  personal,  of  every  description,*  and  wher- 
ever situated,  absolutely,  to  my  sons,  William  H. 
Robinson  and  John  Beverly  Robinson,  Jr.,  to  be 
equally  divided  between  them.  In  case  of  the 
death  of  either  of  my  sons  before  my  death,  leav- 
ing children  born  in  lawful  wedlock,  then  his  share 
to  his  child  or  children,  as  the  case  may  be.  But 
in  the  event  of  the  death  of  either  of  my  two 
sons  before  reaching  his  majority,  or  in  the  event 
of  his  dying  intestate  and  without  children  born  in 
lawful  wedlo'ck,  then  his  share  to  his  surviving 
brother. 
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^^Itcm  Third,— In  case  of  the  death  of  hoth  of 
my  said  sons,  neither  leaving  children  born  in  law- 
ful wedlock,  then  I  give  my  whole  estate  to  my 
daughter,  Mrs.  Leila  I5oyd,  the  personalty  to  her 
absolutely  and  the  realty  to  her  sole  and  separate 
use   for   life,   with    remainder   over   to   her   children." 

The  secoiid  and  third  items  must  be  construed 
together,  an<l  in  the  light  of  the  whole  will  and 
the  circumstances  surrounding  the  parties  at  the- 
time.  When  so  considered,  we  are  of  opinion 
that  the  testator  intended  to  divide  his  property 
equally  between  liis  two  sons,  and  that  each  should 
take  title  in  fee-simple;  conditioned  to  be  defeated 
upon  the  happening  of  two  contingencies:  First, 
dying  without  children;  and,  second,  dying  with- 
out making  a  will.  If  either  son  should  die  leav- 
ing children  or  leaving  a  will,  his  estate  was  at 
once  freed  from  all  conditions  and  limitations,  and 
became   absolute. 

It  was  only  in  the  event  'that  both  contingencies 
occurred,  to  wit,  the  dying  without  children  and 
without  a  .  will,  that  the  limitation  over  was  to 
take  effect.  The  brothers  stood  upon  the  same 
footing,  and  the  right  of  either  to  dispose  of  his 
property  by  wnll  was  not  abridged  or  affected  in 
any  way  by  the  fact  that  he  survived  his  brother. 
The  limitation  over  to  Mrs.  Boyd  was  defeated  as- 
to  the  share  of  either  when  such  one  died  leaving 
a  will  disposing  of  his  property.  Under  the  facts 
in  this  case,  the  devolution  of  the  property  of  John 
B.  Robinson,  Sr.,  after   the   death   of   both    his   sons,. 
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depended  not  on  the  will  of  the  father,  but  was 
removed  from  its  operation  by  the  happening  of 
the  contingencies  therein  provided  for,  to  wit,  the 
fact  that  each  son  left  a  will  disposing  of  his 
property;  and,  under  these  wills  of  the  sons,  their 
legatees  and  devisees  took  their  estates  free  from 
the   limitations   in    the   father's   will. 

The  share  of  John  B.  Robinson,  Jr.,  passed  un- 
der his  will  to  his  widow.  The  share  of  W.  H^ 
Robinson  passed  under  his  will  as  hereinafter  in- 
dicated. Under  the  construction  placed  on  this  will 
by  the  Chancellor,  the  son  last  dying  without  issue 
is  deprived  of  the  power  of  disposition  by  will. 
But  we  think  no  such  distinction  was  intended. 
The  power  to  will  was  given  equally  to  each  son. 
No  reason  can  be  assigned  why  the  one  last  dying 
should  be  deprived  of  such  power  simply  because 
he  was  survivor.  It  was  evidently  the  intention 
of  the  testator  to  carry  the  property  over  to  his 
daughter  only  in  the  event  of  both  sons  dying 
without  issue   and   intestate. 

The  last  clause  provides  that  in  case  of  the 
death  of  both  sons,  neither  leaving  children,  then 
the  estate   is   to   go   to    Mrs.   Boyd. 

Now,  if  this  clause  is  literally  construed,  it  is 
utterly  destructive  of  the  prior  provisions  of  the 
will.  For  instance,  if  William  H.  Robinson  had 
willed  his  interest  in  the  property  absolutely,  imme- 
diately upon  his  death,  his  devisee  would  have 
taken  possession  of  the  property,  under  his  will,. 
and    the   power    of   John   B.   Robinson,   Jr.,  to   will 
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his  interest  in  the  property  would  have  been  de- 
stroyed unless  children  had  been  born  to  him  and 
survived  him;  and  upon  the  death  of  John  B.  Rob- 
inson without  children,  the  title  of  the  devisee  un- 
der the  will  of  W.  H.  Robinson  would  be  in- 
stantly defeated,  and  the  whole  estate  would  go  to 
Mrs.  Boyd.  Certainly,  the  testator  never  intended 
any  such  result.  Such  construction  would  be  a 
radical  revocation  of  an  untrammeled  power  to  dis- 
pose by  will,  previously  conferred,  or,  if  it  be  said 
that  the  first  son  dying  might  will  away  his  inter- 
est in  the  property,  then  we  would  have  the  anom- 
aly of  one  son  being  given  one-half  the  property 
with  full  power  to  dispose  of  the  same  by  will,  and 
the  other  being  given  one-half  of  the  property 
without  power  to  dispose  of  it  by  will,  or  with 
the  power  of  disposition  by  will  which  would  only 
take  effect  upon  his  dying  and  leaving  children 
surviving  him.  The  language  of  the  will  admits 
of  no  such  construction.  Each  eon  is  put  on  the 
same  footing,  and  is  given  the  same  interest  and 
the   same   power   of  disposition. 

All  these  difficulties  will  be  obviated,  and  eacli 
clause  of  the  will  reconciled  by  a  different  con- 
struction, and  the  manifest  intention  of  the  testa- 
tor carried  out.  The  testator  manifestly  intended 
that  if  either  of  his  sons  arrived  at  majority,  then 
Jie  might  dispose  of  his  interest  in  the  property 
hy  will.  But,  if  he  died  without  making  any 
will,  and  without  any  children  surviving  him,  then 
his    interest     should    go     to     Mrs.     Boyd,    and,     of 
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course,  if  both  died  without  making  any  will  and 
without  children  surviving  them,  the  whole  estate 
would  go  to   Mrs.   Boyd. 

It  was  contended  that  John  B.  Robinson,  Sr., 
never  intended  that  either  of  his  sons  should  have 
the  right  to  will  any  of  his  property  to  a  stran- 
ger. That  is  to  say,  that  neither  son  could  make 
any  will  under  which  any  portion  of  the  property 
could  be  willed  away  from  the  blood  of  John  B. 
Robinson,  Sr.  This  proposition  is  clearly  erro- 
neous. For  instance,  suppose  Wm.  H.  Robinson 
had  married  and  died  without  children,  and  left  a 
will  devising  all  his  interest  in  the  property  to 
his  widow%  and  then  John  B.  Robinson  had  died, 
leaving  children  surviving  him;  clearly,  in  such  an 
event,  Mrs.  Boyd  could  take  nothing  under  the. 
will,  because  the  contingency  of  both  sons  dying 
without  children  would  not  have  occurred,  and 
thus  we  have  a  case  where  part  of  the  property 
by  the  will  of  one  brother  would  have  been  car- 
ried   to   a   stranger   to   the   testator's   blood. 

We  are  ,of  opinion  that  the  shares  of  W.  H. 
Robinson  and  John  B.  Robinson,  Jr.,  in  their 
father's  estate  passed,  by  the  will  of  each,  accord- 
ingC  to  its  terms  and  provisions,  and  was  not  any 
further  controlled  by  the  will  of  John  B.  Robin- 
son,   Sr. 

We   come    next    to    consider  whether,    under    the 

will     of    W.     H.    Robinson,     his    property — whether 

derived    from    his    father    or   from   his   own    labor — 

passed    to    John    B.     Robinson,    Jr.,    absolutely,    or 
3—9  p 
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whether  it  vested  in  him  a  conditional  fee,  or 
whether  the  language  employed  created  an  estate 
tail,  which,  under  the  statute,  would  become  an 
estate   in   fee. 

The  second  item  of  his  will  says :  "  I  give  all 
my  estate  of  every  kind,  real  and  personal,  and 
wherever  situate,  to  my  brother,  John  B.  Robin- 
son,  Jr.,   and   his   lawful   heirs." 

It  will  be  conceded  that  if  the  will  had  stopped 
at  this  expression,  then  John  B.  Kobinson,  Jr., 
would  have  taken  a  fee-simple  estate  absolutely 
upon   the   death   of    W.   H.   Robinson. 

But  the  item  proceeds ;  "  If  he  dies  without 
such  heirs,  then  I  give  every  thing  to  my  sister, 
Leila  Boyd,  the  personalty  to  be  hers  absolutely, 
and  the  realty  to  belong  to  her  for  life,  with  re- 
mainder over   to   her   children." 

The  word  "  such "  refers  to,  and  is  correlated 
with  the  word  "  lawful,"  and  the  item  is  properly 
read,  "  If  Jno.  B.  dies  without  lawful  heirs,'^  then 
the  limitation   is   to   take   effect. 

The  important  question  is.  Shall  we  give  the 
words  lawful  heirs  their  strict  legal,  technical  sig- 
nification of  heirs  under  the  .law,  and  next  of  kin, 
or  shall   we  give   it  the   meaning  of    children? 

If  the  latter,  the  limitation  to  Mrs.  Boyd  would 
be  legal,  and  take  effect  ;  if  the  former,  then  the 
limitation   would   be   void,   and    must   fail. 

The  case  of  Middleton  v.  Smith,  1  Cold.,  144, 
was  decided  by  Judge  McKinney,  1860.  The  Court 
says  a  devise  for  a  daughter  and   a   bodily   heir   is 
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operative  to  invest  the  daughter  with  an  estate  in 
fee-simple,  under  Code,  §2813  (2007),  and  that  §2814 
(2008)  has  no  application  to  such  a  case.  Und,er 
the  common  law,  this  would  have  been  a  condi- 
tional fee,  and,  under  our  statute,  vests  the  fee  in 
the  first   taker. 

The  same  doctrine  was  announced  in  the  case 
of  Kirk  V.  Ferguson,  6  Cold.,  484  and  485.  The 
gift  was  to  Rachael  Means  and  to  her  heirs,  the 
natural  issue  of  her  body  forever.  This  was  held 
to  create  an  estate  tail,  and  to  come  under  the 
provision  of  the  Code  above  referred  to.  In  this 
case,  there  was  a  limitation  over,  but  it  did  not 
take   eifect.    • 

The  same  doctrine  was  held  in  the  case  of 
Skillen  v.  Lloyd,  6  Cold.,  503.  In  this  case,  the 
will  gave  to  Valentine  Spring  and  the  heirs  of  her 
body,  for  her  sole  and  separate  use  during  her 
natural  life,  certain  real  estate.  The  Court  held 
that  an  estate  tail  was  created,  and  the  title  vested 
absolutely  in  the  devisee.  It  was  sought  to  make 
a  life-estate  in  the  devisee,  because  of  the  words, 
"  to  her  sole  and  separate  use  for  life."  Under 
§2812  (2006)  of  the  Code,  the  Court  held  that 
she  took  a  fee,  only  restricting  the  marital  rights 
of   her  husband. 

In  the  case  of  Wynne  v.  Wynne,  9  Heis.,  308, 
it  was  held.  Judge  McFarland  delivering  the  opin- 
ion of  the  Court,  upon  the  following  words  in  a 
-will:  "For  the  natural  love  and  affection  I  enter- 
tain   for    my   son,  Peter    D.   Wynne,   I    do,   at    my 
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death,  lend  to  him  and  the  lawful  issues  of  his 
body,  a  tract  of  land,"  etc.,  that  this  was  an  es- 
tjite  in  tail,  and  that  Peter  D.  Wynne  took  an  ab- 
solute fee.  The  Court  said  lawful  issues  of  his 
body,  and  bodily  heirs,  at  common  law,  would  have 
created  an  estate  tail,  or  conditional  fee,  and  that 
it  was  converted  into  an  absolute  fee  under  the 
statute. 

The  limitation  of  an  estate  upon  contingency 
of  the  first  taker  dying  without  issue  or  bodily 
heir  or  heirs,  is  bud,  as  being  too  remote  an  event 
to  suspend  a  limitation.  This  is  the  view  insisted 
on  by  Mrs.  Farnsworth.  On  the  other  hand,  it  is 
insisted  that  the  testator  used  the  word  "heirs"  as 
synonymous  with  the  word  "children."  That  he  used 
it  in  tliis  sense  is  apparent,  for  he  says  "if  he  die 
without  snch  heirs,  then  I  give  every  thing  to  my 
sister,"  etc.  It  is  also  said  the  word  "heirs"  has 
been  construed  to  mean  "children"  in  the  con- 
struction of  a  deed,  as  in  Griines  v.  Orrand,  2 
Heis.,  298,  300;  Rearl  v.  Fife,  8  Hum.,  328. 
But  in  each  of  these  cases  the  deeds  conveyed 
lands  in  presenti  to  the  heirs  of  a  living  person, 
and  the  Court  properly  held  that  a  person  in  life 
could  have  no  heirs,  and  therefore  the  word  "  heirs " 
w^as  not  used  in  its  technical  or  usual  sense, 
when  coupled  with  a  present  disposition,  but  must 
be  construed  as  "children,"  so  that  we  do  not 
consider   these   cases   as   in    point. 

It  is  also  insisted  that  in  cases  of  wills  in  the 
main    similar   to    this,   the    word    "heirs"    has    been 
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construed  to  mean  children,  and  not  next  of  kin, 
a8  in  Petty  v.  Moore,  5  Sneed,  126;  Cowan  v.  Wells, 
5  Lea,  682;  Franklin  v.  Franklin,  91  Tenn.,  123, 
124;  and  the  trend  of  our  more  recent  decisions 
has   been   in   this   direction. 

It  is  replietl,  however,  and  with  much  force, 
that  while  the  rule  is  a  technical  one,  which  gives 
to  the  word  "heirs"  its  technical  legal  sense,  still 
it  has  grown  into  a  rule  of  property  as  binding 
on  the  Court  as  would  be  a  statutory  enactment, 
and  that  the  Court  will  not  regard  it  as  a  mere 
matter  of  construction  or  intention ;  and  it  was  so 
held  in  Polk  v.  Faris,  9  Yer.,  231,  and  sustained 
as  to  the  general  principle  of  the  force  and  eftect  to 
be  given  a  rule  of  law  in  Turley  v.  Massengill,  7 
Lea,  356 ;  Hooberry  v.  Harding,  3  Tenn.  Ch.,  677, 
and   other  cases. 

But  in  the  more  recent  case  of  Armstrong  v. 
Douglass,  5  Pick.,  223,  this  Court  said :  "  Through 
the  zeal  of  the  Courts  to  prevent  perpetuities,  the 
words  dying,  leaving  no  legal  descendants,  and 
other  like  phrases,  were  long  ago  given  a  uniform 
and  technical  meaning,  whereby  they  were  held  to 
import  an  indefinite  failure  of  issue,  and  limita- 
tions over  depending  on  them  were  declared  in- 
operative and  void.  But,  finally,  to  avoid  an 
equally  hurtful  extreme,  it  became  the  practice 
of  the  Courts  to  explore  the  whole  will,  and  lay 
hold  of  some  other  expression  or  circumstance,  if 
necessary,  to  defeat  the  arbitrary  meaning  of  such 
words,    and    thereby  give    force    and    effect    to    the 
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manifestly  lawful  intention  of  the  testator.  Such 
is  the  rule  of  construction  to-day,  when  tlie  com- 
mon law  on  this  subject  is  enforced.  Bramlett  v. 
Bates,  1  Sneed,  555;  4  Kent's  Com.,  277,  279; 
1   Jarman   on   Wills,  519,  note   15." 

Looking  at  this  entire  will  and  all  the  circum- 
stances surrounding  the  testator,  it  appears  that  at 
the  time  W.  H.  Robinson  made  his  will,  his  brother, 
John  B.  Robinson,  and  his  sister,  Mrs.  Boyd,  were 
his  only  surviving  brothers  and  sisters  and  next  of 
kin.  He  was  attempting  to  provide  for  the  con- 
tingency of  his  brother  dying,  leaving  only  his 
sister,  Mrs.  Boyd,  surviving.  He  evidently  contem- 
plated that  his  sister,  Mrs.  Boyd,  might  survive 
his  brother,  John  B. ;  and  if  we  construe  the 
word  to  mean  children,  then  it  is  plain  he  in- 
tended Mrs.  Boyd  to  take  the  property  if  his 
brother  died  without  children.  But,  as  Mrs.  Boyd 
was  his  heir,  we  have  him  providing  for  her  to 
take  as  his  sister  only  in  the  event  she  was  dead, 
as  otherwise  the  brother  would  not  die  without 
heirs.  In  other  words,  if  Mrs.  Boyd  were  dead, 
so  that  she  could  not  be  heir,  then  she  was  to 
take  under   the   designation   of   sister. 

We  think  it  very  clear  that  W.  H.  Robinson,  by 
his  will,  intended  his  property  to  go  to  his  sister, 
Mrs.  Boyd,  in  the  event  his  brother,  Jno.  B.  Rob- 
inson, died  without  children,  and,  under  that  will 
she  takes  all  the  property  accumulated  by  W.  H. 
Robinson  in  his  life-time,  and  not  disposed  of  by 
him,   nor  since   used    in    paying    his    debts,   as   well 
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as  his  one-half  the  trust  estate,  and  his  one-half 
of  the  estate  of  his  father,  Jno.  B.  Robinson,  Sf., 
if  not  disposed  of  by  him  in  his  life-time,  or  paid 
upon   his   deb^s,   as   was   held   by  the   Chancellor. 

This  holding  is  strictly  in  accord  with  the  case 
of  Franklin  v.  Franklin^  7  Pickle,  124,  134,  in  which 
the  will  of  J.  A.  Franklin  was  construed,  and 
which  was  almost  identical  in  its  terms  and  pro- 
visions with  the  will  now  under  consideration.  In 
that  case  J.  A.  Franklin,  by  his  will,  gave  to  his 
brother,  Edward  IT.  Franklin,  his  entire  estate,  etc. 
The  will  contained  this  further  provision:  "In  case 
he  dies  without  heirs,  I  want  my  sister,  Mrs.  Adele 
Van   Bibber,   to   have   it   on    the    same    conditions." 

It  was  held  that  the  word  "heirs"  used  in  the 
will  manifestly  meant  children,  Mrs.  Van  Bibber  her- 
self being  an  heir  within  the  terms  of  the  will, 
unless  the  word  "heirs"  there  used  was  intended 
to   mean    children. 

If  the  word  "  heirs "  used  in  this  will  must  be 
given  its  usual  technical  interpretation,  we  think  it 
a  proper  case  for  the  application  of  the  rule  laid 
down  in  the  statute  (Milliken  &  Vertrees'  Code, 
§  2815),  providing  for  the  construction  of  limitations 
made  to  depend  upon  the  dying  without  heirs,  and 
there  is  nothing  in  the  will  of  W.  H.  Robinson, 
when  properly  construed,  which  provides  for  a 
limitation,  to  take  effect  upon  an  indefinite  failure 
of  issue,  but  rather  upon  such  failure  at  the  death 
of  W.   H.   Robinson. 

The  decree  of  the   Chancellor  is   in    all    respects 
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afBrmed,  except  so  far  as  it  construes  the  will  of 
John  B.  Robinson,  Sr.,  and,  as  to  that  will,  must 
be  modified  as  herein  indicated,  with  the  results 
growing  out  of  the  changed  construction;  and  the 
cause  will  be  remanded  to  the  Court  below,  to  be 
proceeded   with    in    accordance   with    this   decree. 

The  costs  of  the  appeal  in  the  case  of  Annie  D. 
Robinson  v.  Eala  C.  Robinson  et  als.,  No.  8115,  will 
be  paid  by  the  complainants  in  that  cause,  the 
other  costs  as  adjudged  below.  The  costs  of  the 
appeal  in  the  cause  of  Boyd  and  wife  v.  Eida  C. 
Robinson  et  als.  will  be  paid  by  the  complainants, 
Boyd  and  wife,  and  the  other  costs  in  that  cause 
will  be  adjudged  in  the  Court  below,  but  none  of 
it   will   be   adjudged   against   Annie   D.   Robinson. 
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ThEUS   V,   DUGGBR. 

(Jackson.     June   15,   1893.) 

1.  Married  Woman.     Not  personally  liable  upon  firm  note. 

Personal  judgment  cannot  be  obtained  against  a  married  woman,  over 
her  plea  of  coverture,  upon  a  note  executed  by  a  firm  of  which  she  is 
a  member.     {Post^  pp,  ^6,  50.) 

2.  Same.     Method  of  charging  her  separate  estate, 

A  married  woman's  separate  estate  cannot  be  cliarged  with  her  debts 
unless  she  has  entered  into  .an  express  contract  that  it  shall  be  bound 
for  the  particular  debt.  It  cannot  be  so  charged  by  mere  implication. 
(Post,  p.  47.) 

Cases  cited  and  approved:  Jordan  v.  Keeble,  85  Tenn.,  412;  Chatter- 
ton  z*.  Young,  2  Tenn.  Ch.,  768;  Ragsdale  v.  Gossett,  2  Lea,  739; 
Litton  V.  Baldwin,  8  Hum.,  209;  Cherry  v.  Clements,  10  Hum.,  552; 
Kirby  v.  Miller,  4  Cold.,  3;  Shacklett  v.  Polk,  4  Heis.,  115. 

3.  Same.     Same.     Example. 

A  married  woman's  separate  estate,  embarked  by  her  in  a  mercantile 
business,  as  partner  with  another,  cannot  be  subjected  to  the  pay- 
ment of  a  note  executed  by  the  firm  in  due  course  of  the  partnership- 
business,  in  the  absence  of  an  express  contract  on  her  part  to  that 
effect.     {Postf  pp.  46-jo.) 

Cases  cited  and  approved:  Federlicht  v.  Glass,  13  Lea,  481;  Frank  v. 
Anderson,  13  Lea,  695;  Chatterton  v.  Young,  2  Tenn.  Ch.,  768; 
Jackson  v.  Rutledge,  3  Lea,  626. 
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Appeal -from  Chancery  Court  of  Madison  County 
A.    G.   Hawklns,   Ch. 
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McCoRRY  &  Bond  and  Caruthers  &  Mallory  for 
Theus. 

Haynes  &  Hays  for   Dugger. 

Wilkes,  J.  The  bill  is  filed  by  John  W.  Theus, 
trustee  of  the  Bank  of  Madison,  which  failed  Sep- 
tember 27,  1890,  to  collect  a  note  of  $2,230.25, 
executed  by  the  late  firm  of  W.  A.  Dugger  &  Co., 
composed  of  W.  A.  Dugger  and  Sallie  T.  Dugger, 
wife  of  A.  D.  Dugger,  to  the  Bank  of  Madison, 
-and  also  against  Jesse  A.  Thompson,  to  set  aside, 
as  fraudulent,  an  alleged  sale  of  the  interest  of 
W.  A.  Dugger  in.  said  firm,  to  Jesse  A.  Thomp- 
son, on  the  ground  that  it  was  made  to  hin- 
der, delay,  defraud,  and  defeat  complainant  and 
the  other  creditors  of  the  firm  of  W.  A.  Dugger 
&    Co.   in   the   collection   of    their  debts. 

The  note  sued  on  is  an  ordinary  promissory 
note,  providing  for  the  payment  of  reasonable  at- 
torney's fees  in  case  of  suit,  and  is  signed  "W. 
A.   Dugger   &   Co." 

An  attachment  was  issued,  commanding  the 
Sheriff  "to  attach  as  much  of  the  estate  and  in- 
terest of  the  said  S.  T.  Dugger  in  said  partner- 
ship property,  consisting  of  a  stock  of  groceries," 
etc.,  as  would  satisfy  complainant's  debt  and  costs; 
and  the  attachmejit  was  levied  upon  the  "entire 
undivided  interest  of  the  defendant,  S.  T.  Dugger, 
in  the  stock  of  goods  in  possession  of  J.  A. 
Thompson  &  Co."  A  replevy  bond  was  exe- 
cuted. 
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The  firm  of  W.  A.  Dugger  &  Co.  was  dissolved 
October  8,  1892,  W.  A.  Dugger  selling  his  en- 
tire interest  to  his  co-defendant  and  partner,  Sallie 
T.  Dugger,  notice  of  tlie  dissolution  being  pub- 
lished in  the  Jackson  papers;  and,  thereupon, 
Sallie  T.  Dugger  formed  a  partnership  with  Jesse 
A.  Thompson,  under  the  style  of  J.  A.  Thompson 
&  Co.,  the  said  Thompson  buying  an  undivided 
half-interest  in  the  stock  of  goods,  but  no  interest 
in  the  notes,  accounts,  and  choses  in  action  of  the 
late  firm  of  W.  A.  Dugger  &  Co.  The  trade 
thus  made  had  been  in  negotiation  for  six  months 
before  the  bank  failure,  and  the  president  of  the 
Bank  of  Madison  had  been  advised  with  concern- 
ing the    same. 

A  motion  to  quash  the  attachment  was  made, 
on  the  hearing,  first,  because  there  is  no  valid  or 
legal  ground  for  the  issuance  of  the  same  stated  or 
set  forth  in  the  bill;  second,  because  there  is  no 
allegation  in  the  bill  of  any  legal  or  valid  or  sub- 
sisting lien,  in  complainant's  favor,  upon  the  stock 
of  goods  of  said  J.  A.  Thompson  &  Co.,  or  the 
interest  of  S.  T.  Dugger  therein;  third,  because 
no*  valid  or  suflScient  grounds  for  an  attachment 
are  stated,  set  forth,  or  shown  in  the  bill.  This 
motion   was   overruled. 

A  demurrer  was  interposed  by  defendants,  Sallie 
T.  Dugger  and  husband,  A.  D.  Dugger,  upon  the 
following    grounds : 

1.  The  bill  does  not  state  a  case  that  entitles 
•complainant   to   the   relief    prayed. 
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2.  The  defendant,  S.  T.  Dugger,  as  shown  by 
the  bill,  is  a  married  woman,  under  the  disability  of 
coverture,  and,  as  such,  is  not  liable  on  the  prom- 
issory note  sued  on,  and  she  sets  up  her  cov- 
erture as  a  complete  defense  against  liability  on 
said    note. 

3.  To  the  part  of  the  bill  which  seeks  a  per- 
sonal recovery  against  defendant,  S.  T.  Dugger, 
she  demurs  on  the  following  ground :  She  is,  as 
shown  by  the  bill,  under  the  disability  of  cov- 
erture, and  is  not  liable  on  the  said  note,  as  the 
same  is  stated  and  alleged  in  the  bill,  because  it 
is  not  shown  to  have  been  executed  by  her  with 
express  reference  to  her  separate  estate,  or  that^ 
in    fact,   she   has   any   separate   estate. 

4.  To  so  much  and  such  parts  of  the  bill  as 
allege  her  ownership  in  the  stock  of  goods  sought 
to  be  attached  by  the  bill,  and  seeks  to  reach  the 
same  for  the  satisfaction  of  the  debt  sued  on,  she 
demurs  on  the  following  ground:  She,  as  shown 
by  the  bill,  is  a  married  woman ;  not  shown  ta 
have  any  separate  estate  in  the  goods,  nor  to  have 
contracted  the  alleged  indebtedness  with  express 
reference  thereto;  wherefore,  her  interest  in  the 
same  cannot,  in  the  manner  sought  by  the  bill^ 
be  sold  or  made  liable  for  the  said  indebted- 
ness. 

The  first  ground  of  demurrer  was  overruled,  and 
the  second  and  third  grounds,  to  the  effect  that 
S.  T.  Dugger,  as  shown  by  the  bill  to  be  a  mar- 
ried woman,  under  the   disability  of   coverture,  and,. 
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as  such,  not  liable  on  the  promissory  note  sued 
on,  was  allowed  so  as  to  prevent  any  decree  on 
said   note   against   said   S.   T.   Dugger  personally. 

Answers  were  filed  by  defendants  denjnng  all 
fraud  in  the  sale  and  purchase  of  the  stock  of 
goods,  and  alleging  that,  while  W.  A.  Dugger  sold 
out  his  entire  interest  in  the  stock,  notesj  accounts, 
choses  in  action,  fixtures,  delivery-wagon  and  horse 
to  his  co-defendant,  S,  T.  Dugger,  that  co  defend- 
ant J.  A.  Thompson  only  bought  an  interest  in 
the   stock  and   fixtures. 

Proof  was  taken  and  decree  rendered,  in  w^hich 
it  was  adjudged  that  there  was  no  fraud  in  the 
sale  of  the  goods  to  J.  A..  Thompson,  and 
that  no  personal  decree  could  be  entered  against 
Mrs.  Dugger  on  said  note,  but  that  *'the  in- 
terest of  said  S.  T.  Dugger  acquired  by  the  in- 
vestment of  her  separate  estate  in  said  firm  is  liable 
to  complainant,  on  account  of  said  indebtedness, 
and  should  be  subjected  to  its  payment;"  and 
thereupon  the  Court  proceeded  to  render  a  personal 
decree  against  her  and  her  sureties  upon  the  re- 
plevin bond  for  the  sum  of  $4,460.50,  being  double 
the  penalty  thereof,  but  to  be  discharged  by  the 
payment  of  the  sum  of  $1,815.36,  the  balance  due 
on   the   note   sued   on. 

The  question  of  the  allegfed  fraudulent  sale  of 
the  stock  of  goods,  and  its  purchase  by  J.  A. 
Thompson,  and  which  was  the  ground  laid  in  the 
bill  for  the  issuance  of  the  attachment,  was  aban- 
doned   when    complainant    had    the    attachment    is- 


46  JACKSON: 


Tlifus  7'    Dug^cr. 


sued,  it  heliiii:  only  issned  ascainst  the  "undivided 
intorost  of  tlie  defendant,  S.  T.  Dagger,  in  the 
stock  of  goods/'  and  the  Cliancellor  found  as  a 
fat:t,  and  so  adju<lged  in  the  decree,  "that  the 
allegations  of  fraud  in  purcliasing  the  stock  of 
goods  on  the  part  of  J.  A.  Thompson,  and  the 
sale  thereof  b}'  the  said  S.  T.  Dugger,  had  not 
been  proven,  but  disproved,"  and  there  is  no  ap- 
peal by  complainants  from  this  portion  of  the 
decree. 

Several  errors  are  assigned,  only  one  of  which 
we  deem  it  necessary  to  notice,  as  it  disposes  of 
the   entire   matters   in   controversy. 

The  question  raised  by  this  assignment  is  in 
suDstance  this:  Is  a  married  woman,  owning  a 
separate  estate,  which  she  has  put  into  a  mercan- 
tile .business,  as  a  partner  with  another  person,, 
bound  by  a  note  executed  for  partnership  purposes 
in  the  name  of  the  firm,  so  that  a  personal  judg- 
ment can  be  rendered  against  her  on  such  note, 
or  so  that  the  stock  of  goods  belonging  to  the 
firm  in  which  she  is  interested  as  a  partner,  can  be 
subjected  to  the  payment  of  such  firm  note  in  the 
absence  of  an  express  agreement  on  the  part  of 
the  married  woman  that  the  stock  of  goods  in 
which  her  separate  estate  is  invested  shall  be  bound 
for  the   same? 

It  has  been  held  that  when  a  married  woman 
engages  in  business,  if  she  fails  to  pay  a  debt  in- 
curred by  her  in  that  business,  the  creditor  may 
seize    and   reclaim    such    goods    as    he    has    sold   to» 
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her  as  may  remain  in  her  possession,  provided  the 
same  can  be  identified.  Federlicht  v.  Glass  and  wife.. 
13  Lea,  487,  488. 

It  also  has  been  held  that  land  purchased  by  a 
married  woman,  in  which  her  separate  estate  has 
been  invested,  leaving  a  portion  of  the  purchase- 
money  unpaid,  may  be  sold  to  enforce  collection 
of  that  portion  of  the  purchase-money  remaining 
unpaid.  Jackson  v.  Rutledge,  3  Lea,  626,  629,  631, 
But  in  each  of  these  cases  no  personal  judgment 
was  rendered  against  the  married  woman,  and  the 
only  relief  given  was  against  the  identical  property 
in   the   purchase   of  which   the   debt   was   created. 

The  law  is  well  settled  in  Tennessee  that,  in 
order  to  bind  the  separate  estate  of  a  married 
woman,  there  must  be  an  express  agreement  or  con- 
tract binding  the  same ;  it  cannot  be  charged  by  im- 
plication. Jordan  v.  Keeble^  1  Pickle,  412;  Chatter- 
ton  V.  Young^  2  Tenn.  Ch.,  768;  Jtagsdale  v.  Gos- 
setty  2  Lea,  739 ;  Litton  v.  Baldwin^  8  Hum.,  209 ; 
Cherry  v.  Clements,  10  Hum.,  552;  Kirby  v.  Miller^ 
4   Cold.,   3;    Shacklett   v.  Polk,   4   Heis.,   115. 

It  is  earnestly  insisted,  however,  that  when  a 
married  woman  engages  in  mercantile  business  on 
her  own  'account,  or  as  a  partner,  and  uses  her 
separate  estate  therefor,  she  thereby  expressly  binds 
her  stock  of  goods  and  mercantile  assets  as  fully 
as  if  she  should,  by  express  words,  stipulate  with 
each  creditor  with  whom  she  deals  that  such  stock 
and  assets  shall  be  so  bound,  and  that  such  rulings 
does   not    conflict   with    our    previous    holdings    that 
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.there  must  be  an  express  agreement  on  the  part 
of  the  married  woman,  in  order  to  make  a  charge 
upon   her  separate   estate. 

It  is  earnestly  insisted  that  this  must  be  so, 
more  especially  in  cases  where  the  married  woman 
enters  into  a  partnership,  because  a  legal  entity  is 
thereby  created  which  has  assets  primarily  liable 
for  its  own  debts.  It  is  also  urged  that,  to  allow 
a  married  woman,  under  such  circumstances,  to 
escape  liability,  both  personally  and  as  to  her  es- 
tate, would  be  a  fraud  upon  her  creditors  on  the 
one  hand,  and,  on  the  other,  prevent  her  from  ob- 
taining and  enjoying  that  credit  necessary  to  the 
successful   operation   of  a   mercantile  business. 

We  feel  the  force  and  weight  of  these  sugges- 
tions; but  we  are  of  opinion  that  if  we  hold  a 
married  woman  bound  by  contracts  made  by  her 
in  her  business  or  mercantile  ventures  simply  be- 
cause she  is  so  engaged,  and  has  a  separate  estate 
invested  in  them,  we  must  do  so  on  the  ground 
that  she  is  bound  by  implication  of  law  rather  than 
upon   any   express   agreement  or   contract. 

It  would  be  to  -  lay  down  a  rule  for  married 
women  engaged  in  merchandising  upon  their  sepa- 
rate estates  difterent  from  that  laid  dow^n  in  cases 
where  her  separate  estate  is  invested  or  employed 
in  other  business  or  property,  and  we  can  see  no 
sound    basis   for   such   distinction. 

As  the  law  has  heretofore  been  held,  and  is 
now  laid  down,  if  a  married  woman,  having  a 
separate    estate,    employ    it    in    mercantile    business, 
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any  creditor,  in  order  to  bind  h,er  separate  estate 
engaged  in  such  business,  need  only  stipulate  with 
her  to  that  effect.  With  this  simple  precaution, 
the  creditor  may  deal  safely  with  the  married 
woman,  and,  at  the  same  time,  her  credit  will  not 
only  not  be  impaired,  but  may  be  strengthened  by 
the  consideration  that  an  express  charge  has  made 
the  creditor  feel  more  secure  in  extending  credit  to 
her. 

This  is  the  rule  applied  in  all  other  cases  in- 
volving the  separate  estates  of  married  women, 
and  we  think  it  safer  to  leave  the  rule  uniform 
in  its  application,  rather  than  create  distinctions 
which  we  cannot  rest  on  any  satisfactory  basis. 
This  holding  is  strictly  in  accord  with  the  pre- 
vious rulings  ot  this  Court  upon  this  subject.  Fed- 
erlicht  V.  Glass,  13  Lea,  481 ;  Frank  v.  Anderson^ 
13  Lea,  695;    Chatterton  v.  Yoang,   2  Tenn.  Ch.,  768. 

In  the  case  at  bar,  the  note  sued  on  was  signed 
W.  A.  Dugger  &  Co.,  but  did  not  purport  to 
charge  the  separate  estate  of  Sallie  T.  Dugger,  nor 
was  there  any  parol  evidence  that  this  separate 
estate  or  stock  of  goods  was  agreed  to  be  bound 
for  its   payment. 

The  note  was  given,  not  for  the  purchase  of 
goods,  but  in  the  general  conduct  of  the  business 
of  the  firm.  The  goods  sought  to  be  subjected  to 
its  payment  were  not  the  goods  of  W.  A.  Dug- 
ger &  Co.  (fraud  in  the  transfer  being  eliminated), 
but  it  was  the  interest  of  Sallie  T.  Dugger  in  the 
new  firm   that   was   sought   to   be   reached. 

4:— 9p 
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The  Chancellor  declined  to  give  any  personal 
judgment  against  Sallie  T.  Dugger,  the  married 
woman,  and  in  this  he  was  correct.  It  was  error, 
however,  to  give  any  decree  against  the  interest  of 
Sallie  T.  Dugger  in  the  firm  assets  of  J.  A. 
Thompson  &  Co.,  or  against  the  goods  as  the 
property  of  W.  A.  Dugger  &  Co.,  or  against  the 
parties  npon  the  bond  given  to  replevy  the  same, 
and  the  decree  of  the  Court  below  in  these  par- 
ticulars is   reversed   with   costs. 


DISSENTING    OPINION. 

Snodgrass,  J.  I  do  not  agree  with  the  majority 
in  conclusion  reached,  but  am  of  opinion  that  a 
married  woman,  engaging  in  a  mercantile  business 
on  a  separate  estate,  or  in  a  partership  in  which 
she  is  using  such  estate,  and  thus  holding  herself 
out  to  all  as  so  trading,  expressly  binds  that  sepa- 
rate estate  to  every  creditor  who  deals  with  her 
in  that  business.  The  condition  of  the  business 
is  an  advertisement  and  holding  out  to  the  public, 
and  therefore  an  invitation  to  each  member  of  the 
public  to  deal  with  her  upon  the  faith  of  such 
separate  estate,  and,  consequently,  each  contract  she 
makes  in  that  business  binds  her  separate  estate 
as    an     express    contract    to    do    so.      The    contrary 
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rule  results  from  considering  only  the  words  used 
in  each  separate  contract  with  each  creditor,  and 
ignoring  the  conditions  under  which  the  words 
were  used.  The  conditions,  the  business,  the  deal- 
ing in  and  only  with  a  separate  estate,  and  the 
holding-  out  to  each  creditor,  as  to  all,  that  such 
was  the  business  in  which  he  was  invited  to  enter 
and  deal,  are  all  to  be  considered  in  connection 
with,  and  as  essential  parts  of,  each  contract;  and, 
thns  considered,  they  supplement  the  words  used, 
and  make  out  an  express  contract,  or,  rather,  make 
what  would  not,  in  the  absence  of  these  conditions 
and  propositions  to  the  public  (and  therefore  to 
each  member  of  it),  have  been  a  contract  to  bind 
a  separate  estate,  in  fact  as  in  legal  effect  such 
a  contract,  just  as  in  the  case  of  a  partnership 
holding  itself  out  as  such.  The  contract  of  each 
member,  in  the  legal  scope  of  and  for  that  busi- 
nees,  binds  the  firm,  though  no  express  words  are 
Hsed   proposing  to   do   so. 

We  have  held  that  a  married'  woman  may  carry 
on  a  mercantile  business  as  a  separate  estate,  and 
that  such  business  is  protected  from  her  husband's 
creditors.  We  ought,  therefore,  not  to  hold,  it 
seems  to  me,  that  it  is  also  protected  from  her 
ow^n.  Both  in  her  interest  and  that  of  the  pub 
lie  dealing  with  her,  I  think  the  property  in- 
vested in   such   business   should   be   bound. 

The  thirteenth  Lea  case,  I  believe,  applied  the 
eorrect  rule  of  law  to  facts  not  calling  for  the 
application.     The   facts   of    that   case   have   therefore 
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made  a  precedent  which,  I  think,  should  be  over- 
ruled, and  the  doctrine  established  that  a  married 
woman  doing  business  with  the  public  on  the  faith 
and  credit  of  investment  of  her  separate  estate, 
and  holding  herself  out  as  so  dealing,  binds  her 
separate  estate  expressly  in  every  contract  •  made  in 
the  scope  and  for  the  objects  of  that  business, 
though  she  does  not  then  and  there,  in  making 
each  business  contract,  repeat  such  terms  as  ex- 
pressly binds  the   separate   estate. 
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*  Pullman  Palace  Car  Co.  v,  Gavin. 
{Jackson.      June  21,   1893.) 

I.  Sleeping-car  Companies. 

A  sleeping-car  company  is  not   a  c9knmon   carrier  or  an  inn-keeper. 
(Post,  pp,  s^SS^) 

1.  Same.     Liability  for  porter^  s  theft. 

The  theft  of  the  money  of  a  passenger  on  a  sleeping-car  by  a  porter  in 
charge  of  the  car,  renders  the  sleeping-car  company  liable  therefor  to 
the  passenger.     {Post,  pp.  57,  ^8.) 

Cases  cited:  124  N.  Y.,  58  (S.  C,  21  Am.  St.  Rep.,  644);  74  Texas, 
654. 

3.  Same.     Liable  to  custodian  of  passenger*  s  money. 

A  passenger  who  is  intrusted  with  the  money  of  another  in  his  care  for 
the  journey,  has  such  a  right  in  the  money  that  he  can  recover  from 
asleeping-car  company  by  whose  servant  itisstolen.     {Post,  pp.  ^g-6i,) 

Cases  cited  and  approved :  Criner  v.  Pike,  2  Head,  397 ;  Logan  v.  Hart- 
ford City  Coal  Co.,  9  Heis.,  690;  42  N.  Y.,  326  (S.  C,  I  Am.  Rep., 
527);  74  N.  Y.,  116. 


FROM*    SHELBY. 


Appeal    in   error  from    Circuit    Court    of    Shelby 
County.      L.   H.    Estes,  J. 

Thomas  H.  Jackson  for  Pullman  Palace  Car   Co. 

H.   C.   Warriner  for   Gavin. 

^  An  elaborate  and  exhaustive  note  on  the  subject  of  liabilities  as  to  passenj^ers  on 
sleeping-cars  is  published  in  2x  L.  R.  A.,  289,  in  connection  with  the  above  case,  and 
the  ca.se  of  Mann  Boudoir  Car  Co.  v.  Du^ree. — Rbportbr. 
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McAlistbr,  J.  The  object  of  this  8uit  is  to 
recover  the  sum  of  $150  alleged  to  have  been 
stolen  from  M;  Gavin  while  a  passenger  on  a 
Pullman   palace   car. 

It  appears  from  the  record  that  on  the  night 
of  the  third  of  August,  1889,  M.  Gavin,  with  his 
'immediate  family  and  ^  few  friends,  left  Memphis 
for  a  summer  excursion..  Among  the  party  was 
Miss  Kelly;  and  just  before  the  train  started,  at 
10  o'clock,  Mrs.  Kelly,  the  mother  of  Miss  Kelly, 
who  had  accompanied  her  to  the  cars,  handed  to 
Gavin,  across  the  aisle,  the  sum  of  one  hundred 
and  fifty  dollars,  to  be  used  in  defraying  the  ex- 
penses of  her  daughter  duiing  the  trip.  Gavin  de- 
posited the  roll  of  money,  without  opening  it,  in 
his  trousers  pocket;  and,  when  he  retired  to  his 
berth,  a  lower  one,  about  11  o'clock,  he  felt  the 
roll  of  money  in  his  pocket.  He  then  rolled  up 
his  trousers  and  placed  them  in  the  receptacle 
provided  for  clothes  at  the  head  of  his  berth.  The 
next  morning  when  Gavin  awoke  he  felt  for  his 
trousers,  and  discovered  that  they  were  missing. 
Robinson,  the  colored  porter,  was  called,  and,  in 
response  to  inquiries,  told  Gavin  that  he  had  found 
a  pair  of  trousers  on  the  floor  that  morning,  but, 
supposing  they  belonged  to  the  section  adjoining 
the  head  of  Gavin's  berth,  he  had  placed  them  in 
that  section.  Thi8  section  was  occupied  by  two 
well  know!i  and  reputable  citizens  of  Memphis. 
Robinson  then  brought  the  trousers  to  Gavin,  but 
the  money  was   missing.     Gavin  also  discovered   that 
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a  bunch  of  keys  was  missing  from  his  pocket,  but 
he  found  therein  a  sleeve  or  collar  button  which 
was  not  his  property.  Robinson  informed  Gravin 
that  the  .other  porter,  one  Lind,  had  found  a  bunch 
of  keys  in  the  aisle  during  the  night.  Robinson 
then  brought  Lind  to  Gavin,  and  Lind  handed 
him  the  bunch  of  keys,  and  also  one  or  more 
baggage-checks.  Gavin,  upon  discovering  the  loss  of 
the  money,  had  the  conductor  called,  and  reported 
his  loss.  The  conductor  made  some  search,  but 
failed   to  find   the   money. 

During  the  investigation,  it  was  reported  to 
Gavin  that  the  porter,  Lind,  had  lost  one  of  his 
sleeve-buttons,  and  this  fact,  coupled  with  the 
finding  of  a  strange  sleeve-button  in  Gavin's  trous- 
er's  pocket,  at  once  fixed  suspicion  upon  Lind. 
Gavin  called  Robinson  and  questioned  him  about 
the  sleeve  button,  and  was  told  by  Robinson  that 
Lind  had   asked  him   about   his   lost    sleeve-button. 

The  car  containing  Gavin's  party  was  occupied 
entirely  by  reputable  citizens  of  Memphis,  and 
many  were  also  in  the  other  sleepers.  The  train 
was  a  special  train  of  five  sleepers,  and  was  to 
run  from  Memphis  to  Norfolk  without  change  of 
cars,  and  all  the  sleepers  were  in  charge  of  only 
one  conductor.  No  new  passengers  came  aboard 
at  any  place  between  Memphis  and  Chattanooga. 
The  conductor  testified,  in  regard  to  the  feasibility 
of  one  passenger  robbing  another  behind  the  cur- 
tain, that  it  is  possible  to  be  done,  but  not  prob- 
able,  if    the    porter   is    on   watch    and    attending    to 
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hiB  duty.  The  record  shcfws  that  Lind  went  on 
watch  about  twelve  o'cloqk,  and  remained  on  watch 
until  three  o'clock,  when  he  was  relieved  by  Rob- 
inson, who  then  continued  his  watch  uutil  half- 
past  six   the   same   morning. 

Robinson  testified  that  if  the  porter  was  at  his 
post  and  on  watch,  it  would  be  impossible  for  any 
one  passing  along  the  aisle,  or.  for  a  passenger  oc- 
cupying an  adjoining  berth,  to  abstract  any  thing 
from  Gavin's  berth  without  attracting  the  porter's 
attention ;  that  such  a  robbery  was  impossible  with- 
out detection  when  the  porter  was  on  watch  and 
doing  his   duty. 

The  porter,  Lind,  testified  that  no  one  pas&ing 
along  the  aisle  could  have  stolen  any  thing  from 
a  berth  without  being  seen  by  him  while  on  watch, 
but  that  a  passenger  in  a  berth  might  steal  from 
an    adjoining   section    at    the   head    or   foot. 

The  Circuit  Judge  tried  the  case  without  the 
intervention  of  a  jury,  and,  being  of  opinion  that 
the  money  was  stolen  by  porter  Lind,  rendered 
judgment  against  the  company  for  $150.  The  Pull- 
man Palace  Car  Company  appealed,  and  assigned 
errors. 

The  law  is  well  settled  that  a  sleeping-car  com- 
pany is  not  a  common  carrier.  They  differ  radi- 
cally in  the  kind  of  service  rendered  the  public. 
The  contract  of  the  sleeping-car  company  is  to 
lodge  the  passenger,  while  that  of  the  carrier  is 
to  carry  him.  Sleeping-car  companies  are  not  lia- 
ble  as   inn-keepers   for   the   loss   or  theft   of   articles 
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from  a  guest,  for  the  reason  that  the  passenger 
on  a  sleeping-car  retains  the  exclusive  personal 
.  possession* and  control  of  his  valuables.  The  com- 
pany does  not  undertake  to  receive  the  property 
of  the  guest,  but  expressly  declines  to  do  so,  and, 
for  this  reason,  is  absolved  from  the  liability  of 
an  inn-keeper.  It  has  been  so  difficult  to  define 
the  precise  legal  status  of  this  class  of  public  serv- 
ants, and  the  measure  of  their  accountability,  that 
they  have  been  facetiously  characterized  as  "flying 
nondescripts."  It  is,  however,  universally  recog- 
nized by  the  Courts  that  it  is  the  duty  of  a 
sleeping-car  company  to  maintain  a  careful  and 
continuous  watch  over  the  interior  of  the  car 
while  the  berths  are  occupied  by  sleepers.  If  the. 
property  of  the  passenger  is  stolen  by  a  fellow- 
passenger  or  by  an  intru<ler  on  the  train,  in  con- 
sequence of  the  failure  of  the  company  to  main- 
tain this  careful  and  continuous  watch,  the  company 
will  be  liable  for  its  value.  Carj)enter  v.  N.  F. 
R.  /?.,  124  New  York,  58  (S.  C,  21  Am.  St.  Rep., 
644).  It  follows  as  a  corollary  from  this  proposi- 
tion that,  if  the  servant  or  agent  of  the  company, 
charged  with  the  duty  of  watching  and  protectixig 
the  property  of  the  guest,  purloins  it  himself,  the 
company  is   responsible. 

Says  Mr.  Wood,  in  his  work  on  Master  and 
Servant,  Sec.  321:  "In  that  class  of  cases  where 
the  master  owes  certain  duties,  either  to  third  per- 
sons,  or  the  public,  whether  the  same  arise  from 
contract   or  statutory  obligations,  a   different  rule   of 
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liability  exists  from  that  which  prevails  when  the 
liability  sounds  entirely  in  tort.  When  by  con- 
tract or  statute  the  master  is  bound  to  do  certain 
things,  if  he  intrusts  the  performance  of  that  duty 
to  another,  *  he  becomes  absolutely  responsible  for 
the  manner  in  which  the  duty  is  performed,  pre- 
cisely the  same  as  though  he  himself  had  per- 
formed it,  and  that  without  any  reference  to  the 
question  whether  the  servant  was  authorized  to  do 
the  particular  act.  Where  the  master,  by  contract 
or  operation  of  law,  is  bound  to  do  certain  acts, 
he  cannot  excuse  himself  from  liability  upon  the 
ground  that  he  has  committed  that  duty  to  an- 
other, and  that  he  never  authorized  such  person 
.to  do  the  particular  act.  Being  bound  to  do  the 
act,  if  he  does  it  by  another,  he  is  treated  as 
having  done  it  himself,  and  the  fact  that  his  serv- 
ant or  agent  acted  contrary  to  his  instructions, 
without  his  consent,  or  even  fraudulently,  will  not 
excuse   him."      74   Texas,   654. 

The  first  assignment  of  error  is,  viz.:  "There 
is  no  evidence  to  support  the  finding  of  the  Cir- 
cuit Judge,  for  the  reason  that  the  evidence  intro- 
duced by  the  plaintift*,  shows  that  the  servants  of 
defendant  were  watchful  and  diligent,  and  were 
guilty  of  no  negligence."  The  Circuit  Judge  found 
that  the  larceny  was  committed  during  Lind's  watch 
— between  twelve  and  three  o'clock — and  he  found, 
further,  that  Lind  was  the  guilty  party.  Upon  au 
examination  of  the  record,  we  find  material  evi- 
dence  to   sustain   the   finding   of    the   Circuit   Judge. 
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The  vsecond  assigiinieut  is  that  the  Circuit  Judge 
^rred  in  finding  that  tlie  defendant,  as  a  matter  of 
law,  was  liable  to  the  plaintiff  for  the  loss  of  the 
money,  for  the  reason  that  one  passenger  has  no 
right  to  carry  upon  his  person  the  money  of  an- 
other passenger,  and  to  hold  the  defendant  com- 
pany  liable   for   the   loss. 

The  third  assignment  of  error  will  be  consid- 
ered in  connection  with  the  second.  The  third 
assignment  is,  viz.:  "The  evidence  shows  that  the 
money  sued  for  was  not  the  money  of  M.  Gavin, 
but  the  money  of  Martin  Kelly,  who  was  not  a 
passenger  upon   the   car." 

The  gravamen  of  this  suit  is  to  recover  the  value 
of  property  claimed  to  have  been  stolen  by  the 
employes  ot  the  company  who  were  charged  with 
the  duty  of  preserving  it.  As  already  stated,  this 
money  came  into  the  hands  of  Mr.  Gavin  as  a  de- 
positary, to  be  used  and  expended  by  him  in  de- 
fraying the  traveling  expenses  of  Miss  Kelly.  It 
has  been  held  in  this  State  that  an  actual  and  ex- 
clusive possession  by  a  party,  even  though  it  be  by 
a  wrong-doer,  is  sufficient  to  support  an  action  of 
trespass  against  a  mere  stranger  or  wrong-doer,  who 
has  neither  title  to  the  possession  in  himself,  nor 
authority  from  the  legal  owner.  Criner  v.  Pike^ 
2  Head,  397.  Ordinarily,  says  the  Court  in  that 
case,  the  party  in  possession  is  either  the  owner  of 
the  property  or  answerable  over  to  the  owner,  and 
in  either  case  he  is  entitled,  not  only  to  damages  for 
the   taking,  but   also   for  the  value  of  the   property. 
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This  is  the  general  rule.  A  defendant  has  been 
allowed  to  prove,  in  mitigation  of  damages,  that 
the  goods  did  not  belong  to  the  plaintiff',  and  that 
they  have  gone  to  the  use  of  the  true  owner, 
either  by  being  restored  to  him  in  specie,  or  taken 
upon  legal  process  in  pa^^ment  of  his  debts,  for  in 
such   case   the   plaintift'  is   not   answerable   over. 

But  Mr.  Sedgwick  thinks  the  principle  of  these 
decisions  has  been  carried  "  quite  far  enough,  *  *  * 
and  that  it  will  not  do  to  permit  acts  of  willful 
or  wanton  trespass  to  be  excused  by  the  defense 
of  outstanding  titles  in  third  persons."  See  also 
Logan  v.  Hartford  City  Coal  Co.,  9  Heis.,  690, 
where  it  is  held  that ''mere  possession  is  a  sufficient 
title  upon  which  to  maintain  trespass  against  a  mere 
wrong-doer."      7  Yer.,  387. 

Miss  Kelly,  having  been  placed  in  charge  of  Mr. 
Gavin,  the  latter  had  become  the  depositary  of  this 
money  for  the  purpose  of  defraying  her  current 
expenses   as   they   arose   upon   the  journey. 

It  has  been  held  that  members  of  the  same 
family,  traveling  together,  may  carry  each  other's 
effects.  Dexter  v.  Syracuse  Railroad,  42  N.  Y.,  326 
(S.  C,  1  Am.  R.,  527) ;  Curtis  v.  Delaware  Railroad, 
74  N.   Y.,   116. 

We  think  that  Miss  Kelly,  having  been  placed 
in  charge  of  Mr.  Qavin,  was,  pro  hac  vice,  for  the 
purposes  of  the  journey,  a  member  of  his  family, 
and  that  a  gentleman  in  charge  of  ladies  on  such 
an    occasion    was    their    protector,    and    the     proper 
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castodian  of  their  money  and  personal  effects  in- 
trusted  to   him. 

In  this  view  of  the  case,  we  think  it  unnecessary 
to  determine  whether,  at  the  time  the  theft  was 
committed,  the  money  was  the  property  of  Miss 
Kelly  or  her  father,  Martin  Kelly.  The  proof  shows 
the  money  was  in  the  actual  possession  of  Gavin, 
as   its   rightful   depositary. 

Other  questions  of  minor  importance  were  con- 
sidered, and   decided   orally. 

Affirmed. 
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Poole  r.  Jackson. 
{Jackson.      June   22,   1893.) 

X,  Assignment  of  Error.     Insufficitnt^  when. 

An  assignment  of  error  that  •*  the  verdict  is  against  the  evidence,  which 
largely  preponderates  against  the  finding  of  the  jury,"  is  bad,  in  not 
staling  that  there  is  no  evidence  to  support  the  verdict.     {Posi^  p, 

bS-) 

2.  Evidence.     Irreleiiant^  when. 

In  suit  against  a  city  for  injuries  resulting  to  plaintiff  from  an  alleged 
defective  sidewalk,  it  is  irrelevant  for  plaintiff  to  testify  on  his  own 
behalf  that  he  borrowed  the  money  to  build  certain  houses,  as  to  the 
erection  of  which  another  witness  had  incidentally  testified.  {Post, 
pp,  6s,  66,) 

3.  Same.     As  to  condition  0/ sidewaik. 

In  suit  against  a  city  for  personal  injuries  resulting  to  the  plaintiff  from 
an  alleged  defective  sidewalk,  it  is  competent  to  prove,  on  behalf  of 
the  city,,  that  the  sidewalk  was  laid  down  in  the  ordinary  way,  and 
constructed  out  of  sound  and  suitable  material,  as  tending  to  rebut 
notice  of  defects  by  the  city  authorities.     (Post,  pp.  66,  67.) 

4.  Same.     Same. 

And  it  is  likewise  competent,  in  such  case,  to  prove,  on  behalf  of  the 
city,  that  the  sidewalk  was  in  apparently  safe  condition,  as  tending 
to  rebut  constructive  notice  of  defects  therein.     (Post,  p.  67.) 

Cases  cited:  Poole  z'.  Jackson,  91  Tenn.,  457;  3oInd.,  235;  83  Ind., 
566. 

5.  Charge  of  Court.     As  to  city^s  liability  for  injuries  resulting  from  de- 

fectri*e  sidewalks. 

The  Court's  chargfe  in  a  suit  against  a  city  for  personal  injuries  resulting 
to  plaintiff  from  a  defective  sidewalk  is  not  erroneous,  being  properly 
qualified  in  other  portions  of  the  charge,  when  given  in  this  language, 
viz.:  '*The  defendant  is  not  an  insurer  against  accidents  upon  its 
streets  and  sidewalks,  but  is  bound  to  keep  them  in  a  reasonably  safe 
condition,  but  not  ab"=;olutely  so.  Its  duty  is  only  to  see  that  side- 
walks and  streets  are  reasonably  safe  for  persons  traveling  on  them 
while  exercising  ordinary  care  and  caution.  It  is  only  bound  to  use 
ordinary  care  and  attention   to  keep  its  streets  and  sidewalks  in  a; 
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reasonably  safe  condition  for  persons  traveling  in  the  ordinary  modes, 
by  night  as  well  as  by  day,  while  exercising  reasonable  care  and 
caution."     {Post, p.  68.) 

Case  cited  and  approved:   Poole  v.  Jackson,  91  Tenn.,  457. 

6.  Same.     Sanie,     Actual  notice  of  defects. 

The  Court's  charge,  in  such  case,  defining  actual  notice  of  defects,  is 
correct  in  this  language,  viz.:  **  By  actual  notice  is  meant  that,  if 
there  was  a  defect  in  the  sidewalk,  and  some  member  of  the  Board 
of  Mayor  and  Aldermen,  or  some  agent  or  employe  of  the  defendant 
whose  duty  it  was  to  keep,  or  see  the  streets  were  kept,  in  repair, 
saw  it,  or  that  some  one  notified  or  informed  them  or  some  of  them 
of  its  existence."     {Post^  p.  68.) 

7.  Same.     Same.     Constructive  notice  of  defects. 

The  Court's  charge,  in  such  case,  defining  constructive  notice  of  defects, 
is  correct  in  this  language,  viz.:  *' By  constructive^ notice  is  meant 
that,  if  there  was  a  defect  in  the  sidewalk,  and  that  the  defect  was 
so  patent  and  obvious  as  to  be  generally  noticed  by  persons  passing 
oyer  it,  and  this  continued  to  exist  for  such  a  length  of  time  prior  to 
the  time  of  the  alleged  accident  as  that  it  might  be  reasonably  inferred 
that  some  member  of  the  Board  of  Mayor  and  Aldermen,  or  employe 
of  defendant  whose  duty  it  was  to  keep  the  streets  in  repair,  had 
notice  of  such  defects."     (Post,  pp.  68,  6g.) 

8.  Same.     Same.     Notice  unnecessary. 

The  Court's  charge,  in  such  case,  that  no  other  proof  of  notice,  actual 
or  constructive,  of  defects  is  required  if  the  sidewalk  causing  plaint- 
iff's injury  was  originally  laid  down  in  a  defective  condition,  and  so 
remained  until  the  injury,  is  correct.     (Post,  p.  6g.) 

9.  Same.     Refusal  of  special  request. 

The  refusal  of  the  Court  to  give  special  requests  in  charge  10  the  jury 
is  not  erroneous,  when  the  original  charge  is  full  and  correct,  and 
covers  the  matter  embraced  in  the  requests.     [Post,  p.  yo.) 


FROM    MADISON. 


Appeal   in   error   from   Circuit   Court   of    Madison 
County.      L.   S.   Woods,   J. 
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Haynes   &  Hays  for  Pool. 

Caruthbrs  &  Mallory  and  McCorry  &  Bond 
for  Jackson. 

A.  D.  Bright,  Sp.  J.  This  is  an  action  for 
damages  against  the  city  of  Jackson,  Tenu.,  brought 
by  plaintiffs  for  alleged  injuries  to  Mrs.  Pool,  by 
having  her  arm  broken,  etc.,  being  thrown  down 
by  a  defective  plank  walk.  The  damages  claimed 
in   the   declaration   is   $10,000. 

There  are  three  counts  in  the  declaration, 
setting  forth  the  cause  of  action  with  great  mi- 
nuteness. The  first  count,  in  short,  is  for  wrong- 
fully and  negligently  suffering  a  dangerous  hole 
to  be  and  remain  on  and  across  College  Street, 
and  to  remain  out  of  repair,  with  notice  to  the 
city,  etc.  The  second  count,  same  as  first,  but 
adding  "without  lights,"  etc.  The  third  count, 
same  as  first,  but  adding  allegations  "  that  defend- 
ants did  negligently  build,  construct,  and  place 
down   the   defective   foot   crossway,"    etc. 

The  defendant  pleaded  not  guilty,  and  issue 
was  joined    on    the   plea. 

This  cause  has  been  tried  three  times.  First 
time  at  tlie  May  term  of  1891,  of  Circuit  Court. 
Verdict  for  defendant.  A  new  trial  was  granted 
by  the  trial  Judge  on  account  of  improper  con- 
duct of  the  jury.  The  second  trial  was  had 
at  the  September  term,  1891,  of  said  Court,  and 
resulted  in  a  verdict  and  judgment  for  three 
thousand    dollars,   in    favor    of    the    plaintiff*,   which 
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was,  on  appeal  to  this  Court  by  the  defendant, 
reversed  and  remanded  for  errors  as  set  out  in 
the  opinion  of  this  Court  by  Justice  Lea,  reported 
in  7  Pickle,  pages  448  d  seq.  The  cause  was  again 
tried  at  the  January  term,  1893,  of  the  Circuit 
Court,   and  resulted   in   a  verdict  for  the   defendant. 

Plaintiff's  motion  for-  a  new  trial  being  over- 
ruled by  the  Court,  an  appeal  in  error  was  prayed 
for  and  granted  to  this  Court,  and  is  before  us 
for   determination. 

The  plaintiffs  have  assigned  numerous  errors. 
The  first  error  assigned  is  that  "  the  Court  erred 
in  not  granting  a  new  trial  on  the  facts ;  that 
the  verdict  is  against  the  evidence,  which  largely 
preponderates  against  the  finding  of  the  jury." 
This  assignment  of  error  is  not  well  taken.  It 
does  not  state  there  is  no  evidence  to  support  the 
verdict,  but  presupposes  that  there  is  evidence  to 
support  the  verdict  of  the  jury;  and  there  is  ample 
evidence  found  in   the  record  to  support  the  verdict. 

The  second  assignment  of  error  is  that  "  the 
Court  erred  in  sustaining  defendant's  exceptions  to 
plaintiff's  testimony  as  to  borrowing  money  from 
the  building  and  loan  association,  etc.,  with  which 
to   build   certain    houses.'* 

Witness  Haughton,  in  his  cross-examination,  in 
stating  for  whom  he  had  worked,  stated  he  had 
worked  for  Mrs.  Pool,  and,  among  other  work  done 
for  her,  he  had   helped  to  build  three  houses  for  her. 

Mrs.   Pool,  while  on   the  witness-stand,  was  asked 

bj'   plaintiff's    attorney   "where   she   got    the   money 
5— 9i> 
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to  build  these  houses."  She  answered,  "From  the 
building  and  loan  association,"  which  was  objected 
to  by  the  defendant,  and  objections  sustained  by 
the  Court;  and  this  is  assigned  as  error.  This 
testimony  was  clearly  irrelevant,  not  tending  to  elu- 
cidate any  issue  in  the  case,  and  wholly  immaterial, 
and   was   very   properly   excluded   by   the   Court. 

The  third  assignment  of  error  is  in  overruling 
plaintiff's  exceptions  to  the  admission  of  the  tes- 
timony of  John  W.  Gates,  J.  T.  Beveridge,  S.  C. 
Lancaster,  U.  C.  Irby,  W.  C.  Cason,  H.  C.  Jame- 
son, J.  11.  Duke,  John  T.  Stark,  L.  B.  Shelton, 
W.   F.   Price,   and  G.    H.   Ramsey. 

Gates  testified  that  this  walk,  where  the  injury 
was  alleged  to  have  occurred,  "was  laid  in  the  or- 
dinary way  walks  were  laid  in  the  city."  Bev- 
eridge testified  that  the  "planks  were  laid  of  good^ 
sound  timber,  usual  and  customary."  This  testi- 
mony was  not  incompetent;  it  was  only  intended 
by  this  to  show  that  the  walk,  when  originally 
laid,  was  not  defectively  done;  and  that  this  walk 
was  laid  like  all  other  walks  o'f  the  city,  and  of 
good,   sound   timber,   etc. 

We  have  very  carefully  read  the  testimony  of 
these  witnesses,  and  can  find  no  real  objections  to 
their  testimony  as  admitted  by  the  Court.  Much 
of  their  testimony  was,  upon  objections  of  the 
plaintift',  excluded  by  the  Court  from  the  jury. 
The  controversy  just  here  was  an  attempt  on  the 
part  of  the  plaintiff  to  fix  constructive  notice  upon 
the   defendant    that    the   said   sidewalk   was    out    of 
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repair,  and  that  the  defect  in  it  was  of  such  a 
nature  and  duration  as  to  give  constructive  notice 
of  same  to  the  defendant;  and,  to  rebut  the  con- 
tention of  constructive  notice, '  this  testimony  was 
admissible.  It  is  not,  nor  does  it  assume  to  be, 
an  opinion  whether  the  walk  was  safe  or  unsafe. 
The  testimony  complained  of  was  the  question  put 
to  these  witnesses :  "  State  whether  or  not  the  walk 
was  in  an  apparently  safe  condition  at  and  before 
the  time  of  the  accident,  when  you  examined*  it." 
It  was  competent  to  prove  that  the  sidewalk  was 
in  an  apparently  safe  condition  at  and  before  the 
time  of  the  accident,  in  order  to  show  that,  from 
•its  apparent  condition,  the  defendant  would  not  be 
chargeable  with  constructive  notice  of  its  being  de- 
fective or  out  of  repair;  and  for  this  purpose  it 
was  admissible,  and  so  limited  and  admitted  by  the 
Court.  Wharton  on  Ev.,  Sec.  512;  Stevens  on  Ev., 
Sec.   103;   30   Indiana,   235;   83   Indiana,   566. 

This  Court  in  this  case,  in  7  Pickle,  457,  said: 
"The  corporation  is  not  required  to  take  up  and 
examine,  from  time  to  time,  all  the  plank  walks 
in  the  city  lying  on  the  ground,  when  the  same 
is  apparently  in  good  condition,''^  The  Court  further 
said  in  that  case :  "A  corporation  may  be  liable 
for  latent  defects  over  dangerous  structures  or  over 
dangerous  places,  and  the  same  should  be  inspected 
from  time  to  time,  but  this  cannot  apply  to  a 
plank    sidewalk    on     the    ground."      7    Pickle,   457. 

We    therefore   overrule   this    assignment   of  error. 

The   fourth    assignment   of   error   is   in   regard   to 
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the  charge  of  the  Court,  which  is  aa  follows:  "The 
defendant  is  not  an  insurer  against  accidents  upon 
its  streets  and  sidewalks,  but  is  bound  to  keep 
them  in  a  reasonably  safe  condition,  but  not  abso- 
lutely so.  Its  duty  is  only  to  see  that  sidewalks 
and  streets  are  reasonably  safe  for  persons  travel- 
ing on  tliem  while  exercising  ordinary  care  and 
caution.  It  is  only  bound  to  use  ordinary  care  and 
attention  to  keep  its  streets  and  sidewalks  in  a 
reasonably  safe  condition  for  persons  traveling  in 
the  ordinary  modes,  by  night  as  well  as  by  day, 
while   exercising   reasonable  care   and   caution." 

This,  when  taken  in  connection  with  the  whole 
charge,  is  not  erroneous;  it  is  almost,  if  not  the 
identical  charge  on  this  point  given  in  this  case 
heretofore,  which  was  passed  upon  and  approved 
by  this  Court.  7  Pickle,  457 ;  see  also  Dillon  on 
Munic.    Corp.,  2d   Ed.,   Sec.   789. 

The  charge  of  the  Court,  upon  actual  and 
constructive  notice,  is  assigned  as  error.  Upon 
these  points  the  Court  charged  the  jury  as  follows : 
"By  actual  notice  is  meant  that,  if  there  was 
a  defect  in  the  sidewalk,  and  some  member  of  the 
Board  of  Mayor  and  Aldermen,  or  some  agent  or 
employe  of  the  defendant  whose  duty  it  was  to 
keep,  or  see  the  streets  were  kept,  in  repair,  saw 
it,  or  that  some  one  notified  or  informed  them  or 
some   of    them   of    its   existence." 

The  Court  charged  as  to  constructive  notice  as 
follows :  "  By  constructive  notice  is  meant  that,  if 
there   was   a  defect    in    the    sidewalk,   and    that   the 
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defect  was  so  patent  and  obvious  as  to  be  gener- 
ally noticed  by  persons  passing  over  it,  and  this 
continued  to  exist  for  such  a  length  of  time  prior 
to  the  time  of  the  alleged  accident  as  that  it 
might  be  reasonably  inferred  that  some  member  of 
tlic  Board  of  Mayor  and  Aldermen,  or  employe 
of  defendant  whose  duty  it  was  to  keep  the  streets 
in    repair,   had    notice   of    such    defects." 

The  Court  further  charged  the  juj'y  that  *'if 
the  proof  should  show  that  the  sidewalk,  where 
Mrs.  Pool  was  hurt,  was  originally  put  down  in 
a  defective  condition,  and  so  remained  in  that  con- 
dition from  the  time  it  was  first  put  down  until 
Mrs.  Pool  was  injured,  then  no  notice,  either  act- 
ual or  constructive,  was  necessary  to  defendant; 
for,  if  thus  defectively  constructed,  the  defendant 
would  be  charged  with  notice  from  the  time  of 
its    original    defective   construction.". 

The  charge  of  the  Court  as  to  actual  and  con- 
structive notice  is  correct,  and  he  properly  defines 
same,  and  explains  it  in  a  plain  manner  to  the  jury, 
so  that  they  can  easily  understand  it.  On  these 
points  the  charge  is  an  apt  statement  of  the  law  on 
the  subject,  and  is  well  supported  by  principle  and 
authority,  as  is  also  the  charge  as  to  original  de- 
fective construction  of  the  sidewalk.  He  tells  the 
jury  that  if  the  sidewalk  was  originally  put  down 
in  a  defective  condition,  and  so  remained  in  that 
condition  from  the  time  it  was  first  put  down  un- 
til Mrs.  Pool  was  injured,  then  no  notice,  either 
actual   or   constructive,   was    necessary   to   defendant ; 
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for,  if  thus  defectively  constructed,  the  defendant 
would  be  charged  with  notice  from  the  time  of 
its  original  defective  construction.  This  is  certainly 
correct,   and  is   the   law. 

The  fifth  and  last  assignment  of  error  is  based 
upon  the  refusal  of  the  Court  below  to  give  the 
special  instructions  as  requested  by  the  plaintiff. 
The  charge  of  the  Court  is  very  full  and  compre- 
hensive, covering  fully  the  entire  case,  and  is  a 
fair  and  correct  exposition  of  the  law  governing 
the  case,  leaving  to  the  jury  to  pass  upon  the 
facts,  applying  the  plain  rules  of  law  as  laid  down 
by  the  Court  to  the  facts  of  the  case.  Most  of 
the  special  requests,  at  least  those  at  all  applicable 
to  the  facts  of  the  case,  had  already  been  em- 
braced in  the  charge  of  the  Court.  The  others, 
for   obvious   reasons,   should   not  have   been   gH^en. 

It  is  unnecessary  to  discuss  the  evidence.  This 
was  a  matter  for  the  jury  to  weigh  and  consider. 
This  they  have  done.  The  plaintiff,  upon  a  full, 
fair,  and  correct  charge  of  the'  Court,  and  without 
error  in  the  admission  or  rejection  of  testimony, 
has  submitted  her  case  to  a  jury,  and  they  have 
found  the  issue  joined  in  favor  of  the  defendant. 
She  has  had  a  fair  and  impartial  trial,  and  the 
jury  has  returned  a  verdict  in  favor  of  the  de- 
fendant, which  verdict  is  well  supported  by  the 
evidence.  All  of  the  assignments  of  error  of 
plaintiff   will    be   overruled. 

There  is  no  error  in  the  record,  and  the  case 
will   be   affirmed,   with   costs. 
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Peterson  v,  Richman. 
{Jackson.    June   29,   1893.) 

Married  Woman.       Title-bond  for  her  separate  estate  valid  without  privy 
examination,  when. 

A  bond  for  title  by  a  married  woman  and  her  husband,  to  land  con- 
veyed to  her  for  her  sole  and  separate  use,  "with  full  power  and 
authority  as  2, feme  sole"  to  covey  it  in  any  manner,  is  valid,  although 
there  was  no  privy  acknowledgment  by  her. 

Case  cited  and  approved:  Sherman  v.  Turpin,  7  Cold.,  382. 

Cited  and  distinguished :  Jarnigan  v.  Levisy,  6  Lea,  400 ;  Wright  v. 
Dufield,  2  Bax.,  218;  Moseby  z/.  Partee,  5  Heis.,  30;  Robinson  z/. 
Queen,  87  Tenn.,  445. 


FROM    SHELBY. 


Appeal  from  the  Chancery  Court  of  Shelby 
County.      W.   D.   Beard,    Gh. 

L.   W.   Humes  for  Peterson. 

W.   W.   Goodwin   for   Richman. 

McAlister,  J.  This  bill  is  filed  by  the  next 
friend  of  Isabella  Peterson,  a  minor,  to  recover 
the  possession  of  a  lot  in  the  city  of  Memphis, 
which  formerly  belonged  to  Annie  E.  Peterson,  the 
mother  of  the  infant  complainant.  The  specific 
ground   of   the   relief   asked   is,  that   the  said  Annie 
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E.  Peterson,  while  a  married  woman,  executed  a 
title-bond  to  this  lot,  which  was  also  signed  by 
her  husband,  Nelson  Peterson,  but  vnthout  any  privy 
acknowledgmeM  by  the  wife.  The  said  Annie  E. 
Peterson  acquired  this  lot  by  purchase  from  one 
Martin  Parker,  who  executed  to  her  a  warranty 
deed.  The  habendum  clause  of  the  deed  is,  viz. : 
"  To  have  and  to  hold  to  the  said  Annie  E.  Peter- 
son, her  heirs  and  assigns,  forever,  and  for  her  sole 
and  separate  use,  benefit,  and  behoof,  free  from  the 
debts,  contracts,  control,  or  liability  of  her  present  or 
any  future  husband,  and  with  full  power  and  author- 
ity^ as  a  feme  sole,  to  sell  and  mortgage,  devise  by 
will,  or  convey  in  any  manner  she  may  see  proper." 
On  June  19,  1886,  Nelson  and  his  wife,  the  said 
Annie  E.  Peterson,  executed  an  instrument  to  Nels. 
Johnson,  which,  although  inartificially  drawn,  was, 
in  reality,  a  bond  for  title  to  this  land.  It  com- 
mences with  the  recital  that  this  document  is  to 
show  that  ''we,  Annie  E.  Peterson  and  Nelson 
Peterson  (her  husband),  have  agreed  to  sell  to 
Nelson  Johnson,"  describing  tlie  lot.  The  consid- 
eration is  expressed,  and  further*  on  the  instrument 
recites,  viz.:  "Now,  it  is  understood  that,  should 
Johnson  pay  these  notes  at  maturity,  we  agree  to 
make  to  him,  or  as  he  may  direct,  a  deed  to  said 
premises."  This  iustrunient  is  signed  by  Nelson 
Peterson  and  his  wife,  the  said  Annie  E.,  but 
there  was  no  privy  examination  of  the  wife,  and, 
for  this  reason,  it  is  insisted  by  complainant's 
counsel    that   the  instrument   is    void. 
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lu  the  case  of  Jdrnigan  v.  Levisy,  6  Lea,  400, 
this  Court,  speaking  through  Judge  Freeman,  said, 
viz. :  '^  We  have  repeatedly  held  that  the  wife 
could  not  bind  herself  by  title-bond,  nor  could 
such   an   obligation   be   enforced   against  her." 

An  examination  of  this  case  will  show  that 
the  land  conveyed  was  a  part  of  the  general  es- 
tate of  the  married  woman,  and  her  coi^veyance 
was   made   without   any   privy   examination. 

The  next  case  cited  is  Wright  v.  Diifieldy  2  Bax^, 
218,  in  which  it  is  said  '^a  title-bond,  though  duly 
executed  and  certified  in  every  respect,  is  insuffi- 
cient to  pass  the  title  of  a  married  woman  in 
land.  Her  title  can  be  divested  only  by  the  joint 
deed  of  herself  and  husband,  executed  in  compli- 
ance  with   the   forms  prescribed   by   law." 

This  was  also  a  case  in  which  the  land  con- 
veyed by  title- bond  was  the  general  estate  of  the 
married   woman. 

In  the  case  of  Moseby  v.  Partee,  5  Heis.,  30, 
this  Court  said,  viz. :  "  The  next  error  assigned  is 
that,  as  M.  C.  Partee  was  a  married  woman  when 
she  executed  her  title-bond,  her  act  was  a  nullity, 
and  that  the  decree  divesting  the  title  out  of  her 
was  erroneous.  This  presents  the  question  whether, 
under  the  laws  of  Tennessee,  a  married  woman 
can  enter  into  a  binding  contract  to  convey  her 
lands  at  a  future  time,  and  upon  the  performance 
of  specific  conditions  by  the  other  contracting 
party.  The  Court  said  there  is  a  wide  difterence 
between    a    deed   for    land    and    a    title-bond.      The 
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one  18  the  evidence  of  an  executed  contract;  the 
other  18  the  evidence  of  an  unexecuted  contract. 
The  former  is  evidence  that  a  sale  has  been  made; 
the  latter  that  a  sale  is  to  be  made.  The  one 
is  a  sale,  and  the  other  a  contract  for  a  sale." 
It  was  accordingly  held  in  that  case  that  a 
married  woman  cannot  bind  herself  to  convey  her 
estate  of  inheritance  by^  title-bond,  although  her 
husband  joined  in  the  execution  of  the  instrument, 
and  the  privy  examination  of  the  wife  was  regu- 
larly  taken. 

None  of  those  cases  are  to  be  assimilated  to 
the  case  at  bar,  but  they  are  all  to  be  differen- 
tiated in  this  important  particular,  that  here  the 
deed  of  settlement  expressly  confers  upon  the  mar- 
ried woman,  Mrs.  Annie  E.  Peterson,  a  technical 
separate  estate,  with  full  power  and  authority  as  a 
feme  sole,  to  sell  and  mortgage,  devise  by  will,  or 
convey  in  any  manner  she  may  see  proper.  This 
distinction  was  recognized  by  this  Court  in  the 
case  of  Sherman  v.  Turpin,  7  Cold.  It  appeared 
in  that  case  that  a  lot  in  the  city  of  Memphis 
was,  by  deed,  conveyed  to  Christiana  B.  Turpin, 
wife  of  M.  H.  L.  Turpin,  to  her  sole  and  sepa- 
rate use,  and  with  power  to  her,  at  her  pleasure, 
to  sell,  convey,  devise,  or  otherwise  dispose  of  the 
same  when  she  may  see  proper,  as  fully  as  if  she 
were  a  fe?ne  sole.  It  was  claimed  in  that  case  the 
deed  was  void,  for  the  reason  that  it  was  executed 
b}'  the  married  woman  alone,  without  the  joinder 
of    her   husband,   and    certificate    of    privy   acknowl- 


APRIL  TERM,  1893.  75 


Peterson  v.   Richman. 


-edgment  as  required  by  law  in  case  of  the  deeds 
of  married  women.  This  Court,  speaking  through 
Judge  Andrews,  said,  viz. ;  "A  married  woman  may 
have,  in  regard  to  the.  disposition  of  her  separate 
estate  in  lands,  the  full  powers  of  a  feyne  sole,  if 
80  expressed  in  the  instrument  creating  the  estate. 
Conveying  as  a  feme  so/e,  under  the  power  con- 
ferred hy  the  settlement,  her  privy  examination  as 
a  feme  covert  becomes  unnecessary.  This  necessa- 
rily follows,  and  is  so  held  in  England,  under  the 
statute   for  the   abolition   of   fines   and   recoveries." 

In  the  case  at  bar  it  will  be  remembered  the 
husband  signed  the  deed,  but  there  was  no  privy 
examination  of  the,  wife.  I-t  has  been  supposed 
that  the  case  of  Robinson  v.  Queen,  reported  in  87 
Tenn.,  is  in  conflict  with  the  views  .  herein  ex- 
pressed. In  that  case  it  was  held  that,  under  the 
Act  of  1869-70,  a  married  woman  owning  a  sepa- 
rate estate,  lohere  there  is  no  restriction  upon  her 
power,  is  authorized  to  convey  such  estate  without 
her  husband  joining  in  the  deed,  but  such  con- 
veyance would  not  be  valid  unless  her  privy  ex- 
amination is  taken  before  a  Chancellor  or  Circuit 
Judge,  as  provided  in  the  second  section  of  said 
Act,  carried  into  the  Code  (M.  &  V.),  §3347.  It 
will  be  observed,  in  that  case  the  Court  was  deal- 
ing with  the  powers  of  a  married  woman  with  a 
separate  estate,  where  her  power  of  disposition  was 
not  withheld  in  the  deed  of  settlement,  which  is 
an  entirely  "different  question  from  that  presented 
in   the   case    at   bar,    in    which    the    married   woman 
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is   expressly  authorized    to   convey   as   if  she  were  a 
feme   sole. 

In  Robinson  v.  Queen,  Judge  Fowlkes  referred  to 
the  fact  that  the  marriage  contract  in  that  case 
did  not,  in  terms,  give  the  married  woman  the 
right  to  convey  as  a  fenie  sole,  and  in  this  respect 
he  distinguished  that  case  from  the  case  of  Sher- 
man   V.    Turpin,   7    Coldwell. 

We  think  the  case  at  bar  is  controlled  by  the 
decision  of  the  Court  in  Sherman  v.  Turpin,  and 
there  is  nothing  in  Robinson  v.  Queen  that  militates 
against  this  view.  It  having  been  determined,  then,  • 
that  Mrs.  Peterson,  under  her  deed  from  Parker, 
was  clothed  with  full  power  of  disposition  as  a 
feme  sole,  it  is  wholly  immaterial  whether  that 
power  has  been  exercised  in  the  form  of  an  exe- 
cuted contract,  as  by  deed,  or  whether  her  con- 
tract is  simply  executory,  as  in  this  case,  in  the 
form   of  a  bond   for  title. 

Affirmed. 
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Public  Ledger  Co.  v,  Memphis. 
{Jackson.      June   30,   1893.) 

In  J  UNCT  ION.     Of  municipal  corporation . 

Injunction  does  not  lie  to  restrain  a  municipal  corporation  from  execut- 
ing a  contract,  made  with  a  newspaper  owner  without  advertising  for 
bids,  to  insert  its  advertisements,  notices,  and  other  printing  in  his 
paper  for  one  year,  to  be  paid  for  by  the  line,  square,  or  column,  and 
in  no  event  to  exceed  a  stipulated  amount,  under  a  provision  in  its 
charter  that,  before  entering  into  any  contract  for  any  purpose,  the 
Commissioners  shall  advertise  for  bids. 


FROM    SHELBY. 


Appeal  from  Chancery  Court  of  Shelby  County. 
W.  D.   Beard,   Ch. 

Thos.   M.   Scruggs  for  Public   Ledger   Co. 

Metcalf  &    Walker   for   Memphis. 

Snodgrass,  J.  The  bill  in  this  cause  shows  that 
the  Board  of  Fire  and  Police  Commissioners  of 
Memphis  "  awarded  a  contract  to  do  the  public 
printing  of  the  city  (advertising,  publishing  ordi- 
nauces,  etc.)  to  the  Scimitar  Publishing  Company 
for  one  year,  at'  a  price  not  to  exceed  by  more 
than  $450  the  price  paid  for  public  printing  the 
year  preceding,   and   were    about    to    enter   into   the 
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contract  80  awarded,  and  would  do  so  unless  en- 
Joined;"  and  that  complainant  was  a  property  owner 
and  tax-payer  of  the  city,  and  had  the  right  to  en- 
join the  execution  of  such  contract  as  illegal.  The 
illegality  of  the  contract  was  predicated  upon 
alleged  violation  of  the  following  provision  in  the 
Act   creating  the   Taxing   District   of  Memphis : 

"The  said  Fire  and  Police  Commissioners  shall 
ill  every  case,  before  entering  into  any  contract  for 
any  purpose,  advertise  daUy,  for  one  week  or  more, 
for  such  proposals  for  the  work  to  be  done,  the 
material  to  be  furnished,  or  the  service  to  be  per- 
formed, and  shall  open  all  the  bids  on  the  day 
named  in  the  advertisement  in  the  presence  of  a 
quorum  of  not  less  than  three  of  the  members  of 
said  Board  of  Public  Works,  and  shall  enter  such 
bids,  with  the  names  of  the  bidders,  in  a  book  to 
be  kept  for  that  purpose,  which  book  shall  at  all 
times  be  open  to  the  inspection  of  the  tax-payers; 
and  every  bid  shall  remain  open  for  at  least  one 
week  for  canvass  and  discussion,  after  the  opening, 
before  any  contract  shall  be  awarded  upon  it;  and 
after  that  time  the  award  shall  be  made,  if  at  all, 
to  the  lowest  responsible  bidder,  who  shall  in  all 
cases  be  required  to  give  ample  bond  and  security 
for  its  performance;  the  bond  and  security  to  be 
approved  by  the  Supervisors  of  Public  Work  and 
Fire  and  Police  Commissioners,  who  sign  the  con- 
tract." 

It  is  averred  that  the  defendant  advertised  for 
bids   as   follows: 
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"Sealed  proposals  will  be  received  by  us  until  * 
Thursday,  March  10,  1892,  at  12  o'clock  m.,  for 
the  following  work  to  be  done,  service  to  be  ren- 
dered, or  materials  to  be  furnished  the  city  of 
Memphis,  Shelby  County,  Tenn.,  for  the  current 
year  1892,  viz.:  For  publishing  in  a  daily  paper 
all  orders,  ordinances,  notices,  and  public  advertise- 
ments of  the  city  of  Memphis  as  they  may  be 
passed  or  ordered.  All  bids  must  be  labeled  *Bid& 
for  Public  Printing,'  and  must  be  accompanied  by 
a  certified  check  on  some  solvent  bank  for  the 
sum  of  ($250)  two  hundred  and  fifty  dollars,  which 
check  will  be  returned  to  the  bidder  after  the 
award  of  contract  and  execution  of  same.  All 
bids  for  public  printing  to  be  in  accordance  with 
the  conditions  of  the  resolution  passed  by  the 
Legislative  Council  on  February  18,  1892,  which  is 
as  follows:  'That  in  advertising  for  proposals  from 
daily  newspapers  for  making  publications  of  notice 
during  the  year  1892,  the  Secretary  be  instructed 
to  require  from  publishers  a  sworn  statement  of 
paid  circulation  by  carriers  in  the  city,  week  ta 
week,  for  three  months,  ending  February  1,  1892; 
said  statements  to  be  subject  to  verification  by 
other '  publishers  bidding,  if  desired  by  this  Coun- 
cil, the  contract  to  be  awarded  to  the  newspaper 
showing  the  largest  daily  average  on  this  basis  for 
the  period  mentioned,  the  rate  to  be  paid  to  be 
the  same  as  that  fixed  by  law  for  the  publication' 
of   regular   legal    notices,   such   as    are   published  by 
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the   various   Courts   of    the    State.'      The  Board   re- 
serves the   right  to   reject  any   and   all   bids. 

"  By   order  of   the    Board. 

"W.  L.   Clapp,   President:' 

^'Attest:  John  J.   Shea,  Secretary'' 

Complainant  states  that  no  advertisement  was 
made  for  bids  under  this  provision  of  the  law 
other  than  that  set  out;  that  such  advertisement 
is  not  in  accordance  with  the  statute,  and  no  con- 
tract could  be  properly  made  under  it,  and  none 
was  awarded  under  it,  but  the  Legislative  Council  of 
defendant  city,  recognizing  this,  repealed  the  resolu- 
tion embodied  in  the  same,  and  thereupon  awarded 
the  contract  for  public  printing  without  any  ad- 
vertisement  whatsoever,    and   in    violation    of    law. 

Complainant  states  that,  in  response  to  said 
publication,  tire  Scimitar  Publishing  Company  filed 
its  aflidavit  as  to  circulation;  that  no  other  news- 
paper filed  any  affidavit  or  made  any  statement 
as  to  its  circulation;  that  thereupon  the  defendant, 
by  vote,  repealed  the  resolution  of  February,  1892, 
hei'einbcfore  set  out,  and  awarded  the  contract  for 
public  printing  to  the  Scimitar  Publishing  Com- 
pany,  as   before    stated. 

The  injunction  was  granted,  but,  on  motion,  it 
was  dissolved,  and  the  bill  dismissed.  Complain- 
ant  appealed,   and   assigns   errors. 

The  decree  is  correct.  Kot  denying  the  right 
of  comf)lainant  us  a  tax-payer  to  enjoin  defendant 
from    the    execution    of    an     illegal    contract,    if    it 
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would  or  might  result  in  irreparable  injury  {Lynn 
V.  Polk^  8  Lea,  121),  no  such  case  is  presented 
here  as  calls  for  the  intervention  of  a  Court  of 
Equity  by  the  extraordinary  process  of  injunction. 
The  contract,  as  alleged,  could,  at  most,  be  void, 
and  not  enforceable  against  the  city,  and,  in  no 
event,  could  complainant,  as  a  tax-payer,  be  there- 
fore injured  or  affected.  The  remedy  by  injunc- 
tion to  prevent  municipal  corporate  action,  is  one 
not  lightly  to  be  applied.  If  the  matter  com- 
plained of  is  one  merely  of  simple  contract  of  no 
serious  moment,  and  which  may  be  defeated  by 
resistance  to  its  enforcement,  even  by  the  body 
making  it,  there  is  no  sufficient  ground  for  use 
of    the   writ   at   the   instance   of   the   tax- payer. 

In  this  case,  too,  there  is  no  manifestly  illegal 
contract  shown.  The  terms  in  which  that  contract 
was  made  are  not  set  forth.  It  does  not  appear 
that  the  city  authorities  have  agreed  to  pay  any 
large  or  small  sum  in  gross  for  a  whole  year's 
work.  For  aught  that  appears  here,  the  Board 
may  have  merely  designated  the  Scimitar  Publish- 
ing Company  as  the  newspaper  owner  in  whose 
publication  it  proposed  to  insert  its  advertisements, 
notices,  etc.,  for  one  year,  and  agreed  or  contracted 
with  them  that  printing  thus  done  should  be  at 
80  much  per  line,  square,  or  column,  but  in  no 
event  to  exceed  by  four  hundred  and  fifty  dollars 
the   cost   of    the   preceding   year. 

The  effect  of  all  this,  or  other  equivalent  form  of 

contract,  would  amount  to  no  more  than  designating 
6— y  p 
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a  paper  in  which  these  things  would  be  published, 
and   limiting   the   price   for   the   work   when   done. 

Against  such  an  arrangement  as  this,  the  stat- 
ute is  not  directed.  Each  advertisement  for  bids 
must  necessarily  be  made  without  a  previous  ad- 
vertisement for  terms,  for  the  contracts  which  do 
require  preliminary  advertisement  cannot  be  con- 
tracts  for  such   advertisement. 

Therefore,  as  to  all  advertisements  which  the 
city  is  to  make  under  this  provision,  it  is  mani- 
fest that  the  Board  had  the  legal  authority  to  con- 
tract for  them.  As  the  legal  duty  of  making 
other  publications,  as  notices  and  ordinances,  de- 
volves upon  it  also,  it  is  equally  clear  that  it 
might  publish  each  one  without  preliminary  adver- 
tisement for  bids  upon  its  printing.  The  terms 
used  in  reference  to  contracts,  included  in  a  proper 
construction  of  the  Act,  forbid  the  idea  tliat  ref- 
erence was  had  to  each  item  of  printing  which  the 
city  might  need.  The  delay  of  such  a  proceed- 
ing is  not  contemplated,  nor  the  expense,  for  often 
the  advertisement  for  bids  would  be  as  expensive 
as  the  advertisement  of  a  notice  or  an  ordinance 
for   the    printing   of   which   bids   were   solicited. 

These  things  were  not  in  contemplation  of  the 
law-makers  in  the  elaborate  and  important  provis- 
ions made  to  restrain  the  power  of  the  board  to 
make  contracts.  The  contracts  referred  to  were 
such  as  would  bear  some  reasonable  proportion  to 
the  care  taken  to  prevent  their  execution,  except 
upon     terms    enacted.      If    the    city    could    contract 


APRIL  TERM,  1893.  .  83 

Public  Ledger  Co.  v.  Memphis. 

for  each  advertisement  and  each  notice  and  each 
ordinance  or  separate  piece  of  printing,  without 
advertising  for  bids,  it  could,  for  the  same  reason, 
designate  one  newspaper  to  publish  all,  and  that 
without  advertisement.  With  the  'policy  of  doing 
this  upon  any  particular  basis — as  upon  certificate  of 
circulation  or  other  ground — the  Courts  have  noth- 
ing to  do.  Circulation  might  be  a  factor  in  the 
value  of  the  publication,  which  should  be  taken 
into  consideration  in  estimating  good  to  be  derived 
from  it;  but  we  do  not  undertake  to  say  that  upon 
this  or  any  other  theory  the  Board  could  abso- 
lutely bind  the  city  by  a  contract  for  a  stipulated 
sum,  to  be  paid  in  gross,  for  a  yeai''s  work,  or 
that  it  could  bind  the  city  at  all  by  such  contract 
or  any  other  of  that  duration  and  importance,  ex- 
cept in  the  manner  provided  in  the  law  quoted, 
after  such  advertisement  as  therein  contemplated. 
All  we  do  undertake  to  decide  is  that,  as  each 
item  of  the  work  might  have. been  contracted  for 
separately,  without  advertising,  and  the  paper  in 
w^hich  they  were  to  be  published  might  have  been 
designated  in  advance  or  at  time  of  eaoh  publica- 
tion by  the  board,  that  equity  would  not  enjoin  any 
contract  it  had  made  which  did  not  affirmatively 
appear  to  have  affected  other  or  more  than  this, 
even  where  there  was  a  necessity  for  its  interven- 
tion at  the  instance  of  a  tax-payer  not  here  existing. 
The   decree   is   affirmed   with   costs. 
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*C.  F.  Simmons  Medicine  Co.  v.  Mansfield  Drug  Co. 

{Jackson.    June   30,   1893.) 

1.  Chancery  Court.     Complainant  must  haz-e  clean  hands. 

It  is  a  maxim  of  Courts  of  Equity,  applicable  in  the  consideration  of 
cases  brought  to  prevent  the  unlawful  infringement  of  trade-marks  or 
unfair  competition  in  business,  that  the  complainant  seeking  the 
Court's  interposition  in  his  behalf  must  come  with  clean  hands;  and 
that  he  will  be  repelled  at  the  threshhold  of  the  Court,  if  it  appear 
from  the  case  made  by  him,  or  by  his  adversary,  that  he  has  himself 
been  guilty  of  unconscientious,  inequitable,  or  immoral  conduct,  in 
and  about  the  same  matters  whereof  he  complains  of  his  adversary, 
or  if  his  claim  to  relief  grows  out  of,  or  depends  upon,  or  is  in- 
separably connected  with  his  own  prior  fraud.     (Posty  p.  9^.) 

Cases  cited:  8  Sim.,  477  (R.  Cox,  640);  2  Sandf.  Ch.  Rep.,  662  (R. 
Cox,  72);  19  How.  Pr.,  567  (R.  Cox,  287);  5  Phila.,  464  (R.  Cox, 
307) ;  -108  U.  S.,  28;  33  La,  Ann.,  946;  8  Mo.  App.,  277. 

2.  Same.     Same.     Defense  good  without  pleading. 

And  this  defense  is  available  without  pleading.     [Post ^  pp.  g8,  gg.) 
Cases  cited:   13  How.  Pr.  R.,  38  (R.  Cox,  180) ;   128  Mass.,  477. 

3.  Trade-mark.      Conduct  that  will  fwt  repel  complainant  seeking  to  restrain 

unlawful  infringement. 

Issuance  of  a  large  number  of  copies  of  a  single  false  circular,  eight 
years  before  an  action  to  restrain  the  use  of  a  certain  package  for 
sale  of  medicine  is  brought,  and  forty  years  after  the  business  is  es- 
tablished, is  not  such  deception  as  will  disentitle  the  plaintiff  to 
relief.     [Post y  pp.  gjy  g^y  99,  100.) 

Case  cited:   14  Blatch.,  262. 


*  There  is  a  note  fully  reviewing  the  authorities  on  the  question  of  the  invalidity 
of  a  deceptive  trade-mark  published  with  the  case  q{  Joseph  v.  Macoivsky  (Cal.),  19  L. 
R.  A.,  53. — Rbpoktbr. 


APRIL  TERM,  1893.  85 

C.  F.  Simmons  Medicine  Co.  v.  Mansfield  Drug  Co. 

4.  Same.     Satm. 

A  statement  on  a  package  of  medicine:  "Trade-mark  registered,  con- 
sisting of  name,  picture,  and  autograph,"  in  a  designated  year,  in 
which  there  was  no  provision  for  registration  of  trade-marks,  by  one 
who  had  Bled  a  book  title  in  thnt  year  showing  his  connection  with 
the  business,  is  not  such  a  misrepresentation,  when  made  withcrut 
fraudulent  intent,  as  will  disentitle  him  to  relief  in  an  action  to  re- 
strain the  use  of  a  similar  package.     (Post^  pp,  9./,  100-102), 

5.  Same.     Same. 

A  statement  on  a  package  of  medlciite  that  **  this  is  the  original  and 
only  genuine  Simmons'  Liver  Medicine,"  when  made  in  good  faith, 
will  not  disentitle  one  to  relief  in  an  action  to  restrain  the  use  of  a 
similar  package,  althcugh  there  are  other  preparations  from  the  origi- 
nal formula,  if  ^hey  are  known  under  another  name.  (Posty  f>p.  g4^ 
102-10 J. ) 

6.  Same.     ^*  Simmons*  Liver  Medicine'*^  is  not. 

The  use  of  the  term  "Simmons'  Liver  Medicine"  cannot  be  appropri- 
ated by  one  person  as  a  trade-mark,  where  it  has  become  merely  de- 
scriptive of  medicine  prepared  under  an  original  formula,  and  used 
by  many  people  in  connection  with  such  medicine.  {Post,  pp,  Ji8, 
Jig, ) 

Cases  cited  and  approved  :   138  U.  S.,  537  ;   13  Wall.,  311 ;  52  Wis.,  572. 

7.  Unfair  Competition  in  Business.     Enjoined^  wfun. 

The  use  of  a  package  for  medicine  so  closely  resembling  that  already 
appropriated  by  another  as  to  deceive  an  ordinary  observer,  and  em- 
ployed for  that  purpose,  will  be  enjoined,  although  the  differences 
between  them  are  readily  seen  when  they  are  placed  side  by  side, 
(/'tfj/,  //.  iig-146.) 

Cases  cited:  39  Fed.  Rep.,  777;  2  Keen,  213;  2  Bos.,  i;  81  Ky.,  75; 
23  Fed.  Rep.,  275;  26  Fed.  Rep,,  410;  24  Fed.  Rep.,  149;  7  Beav., 
84;  138  U.  S.,  537;  43  Fed.  Rep.,  800;  L.  R.,  41  Ch.'Div.,  35-50; 
139  U.  S.,  540;  10  Fed.  Rep.,  838. 

8.  Laches.     Does  not  bar  account  for  infringement  of  trade-mark  ^  when. 

A  delay  of  one  year  to  begin  an  action  to  restrain  the  use  of  a  package 
for  medicine  as  an  infringement  of  the  plaintiff's  trade-mark,  is  not 
such  laches  as  will  disentitle  him  to  an  accounting,  especially  where 
he  made  immediate  complaint  thereof.     (Post,  pp.  146,  147.) 
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Cases  cited:   6  L.  R.  A,,  824;   20  Fed.  Rep.,  217;    27  Fed.  Rep.,  24; 
96  U.  S.,  245. 


FROM    SHELBY. 


Appeal  from  Chancery  Court  of  Shelby  County. 
W.   D.   Beard,   Ch. 

Taylor  &  Carroll,  Lee  &  Ellis,  Phillips, 
Stewart   &   Cunningham   for   Complainants. 

Gantt  &  Patterson  and  Turlby  &  Wright  for 
Defendants. 

M.  M.  Neil,  Sp.  J.  Prior  to  the  year  1840,  one 
A.  Q.  Simmons,  a  farmer  in  Walker  County,  Geor- 
gia, having  come  into  possession,  in  some  manner 
not  clearly  disclosed  by  the  proof,  of  a  secret 
formula  for  the  making  of  a  valuable  liver  medi- 
cine, was  accustomed  to  prepare  it  in  small  quan- 
tities for  use  in  his  own  family  and  in  the  families 
of  his  neighbors.  It  does  not  satisfactorily  appear 
that  he   made   any   for  sale. 

In  18 iO,  or  about  that  time,  one  M.  A.  Sim- 
mons,  a  young  physician,  and  son  of  A.  Q.  Sim- 
mons, being  at  his  father's  house,  they  conceived 
the  idea,  of  preparing  the  medicine  together  for 
market.  The  two  together  made  up  the  first  lot 
of  it  for  sale,  M.  A.  Simmons,  with  his  father's 
assistance,   writing    the    first    prescription    or    direc- 
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tions.  This  first  lot  was  made  in  liquid  form,  and 
put  in  a  five  gallon  keg,  and  carried  through  the 
country  in  u  buggy,  and  retailed  in  quantities  to 
suit  the  purchaser,  by  M.  A.  Simmons  and  his 
father.  After  making  a  few  trips  like  this  through 
the  country,  M.  A.  Simmons  decided  to  return  to 
his  home  in  Dade  County,  Georgia,  where  he  had 
previously  begun  the  practice  of  medicine,  and  it 
was  agreed  between  him  and  his  father  that  they 
would  make  and  sell  the  medicine  separately,  the 
father  operating  from  his  home  and  the  son  from 
his.  The  father  continued  to  manufacture  and  sell 
this  medicine  from  Walker  County,  Georgia,  until 
the  year  1856,  when  he  moved  to  the  State  of 
Texas,  and  there  died  in  the  year  1862.  About 
the  year  1842,  the  son,  Dr.  M.  A.  Simmons,  moved 
to  the  State  of  Mississippi,  and  there  continued 
the  manufacture  and  sale  of  the  medicine.  He 
advertised  the  medicine  considerably  both  in  news- 
papers and  almanacs,  calling  attention  to  his  own 
and  his  father's  make.  It  does  not  appear  that 
A.  Q.  Simmons  ever  advertised  to  any  extent,  if 
at  all,  separately  from  the  advertisements  prepared 
and  put  forth  by  Dr.  M.  A.  Simmons.  At  this 
early  date  the  medicine  put  forth  by  Dr.  A. 
Q.  Simmons  (he  having  acquired  the  title  in  the 
manufacture  %i  the  medicine),  \yas  labeled  thus : 
*' Liver  Medicine  by  A.  Q.  Simmons,"  all  in  print. 
That  put  forth  by  Dr.  M.  A.  Simmons  was  labeled 
thus:  "Liver  Medicine  by  M.  A.  Simmons,"  the 
name   being   written   in    script. 
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On  the  eleventh  day  of  November,  1843,  Dr. 
M.  A.  Simmons  deposited  in  the  Clerk's  office  of 
the  District  Court  of  the  United  States  for  the 
District  of  West  Tennessee,  the  title  to  a  book,  as 
follows:  "Dr.  Simmons'  Vegetable  -Liver  Medicine, 
prepared  solely  by  A.  Q.  Simmons  &  Son,  Walker 
County,  Ga.^"  and  obtained  a  certificate  in  his  own 
name  of  this  fact.  In  the  year  1850,  he  began 
to  use  a  label,  consisting  of  his  picture  and  auto- 
graph, and  the  name,  "Dr.  Simmons'  Vegetable 
Liver  Medicine,''  and  a  statement  of  the  ailments 
for  which   it   would   be   found   useful. 

On  the  seventeenth  day  of  October,  1856,  Dr.  A. 
Q.  Simmons  gave  to  his  son,  C.  A.  Simmons,  a  paper- 
writing,  authorizing  him  to  "make  all  my  medicines, 
and  to  use  ray  name  in  preparing,  selling,  and  ad- 
vertising all  of  my  medicines,"  etc.,  A.  Q.  Simmons 
having  been  the  manufacturer  of  other  medicines 
also,  besides  the  "  Liver  Medicine."  Immediately 
after  this  authority  was  given  him,  he  began  to 
manufacture  under  it,  and  manufactured  and  sold 
under  it  continuously,  except  for  a  short  period 
during  the  Civil  War,  when  he  could  not  get  the 
material,  down  to  1868.  From  1856  down  to  1865, 
he  called  his  preparation  "  Dr.  C.  A.  Simmons' 
Liver  Medicine,"  but  in  1865,  he  gave  it  the  name, 
"  Dr.  Simmons'  Liv^er  Regulator,"  and  sold  it  in 
that    name     until    1868. 

On  the  thirtieth  day  of  September,  1868,  C.  A. 
Simmons  sold  his  certificate,  together  with  a  knowl- 
edge  of    the    formula   for    the   making   of   the    liver 
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remedy,  to  defendants,  J.  H.  Zeilin  &  Co.  After 
their  purchase,  and  during  the  year  1868,  they  added 
to  the  name  of  the  preparation  the  words  "  or  med- 
icine," and  on  the  tenth  day  of  December,  1868,  in 
the  District  Court  of  the  United  States  for  the 
Southern  District  of  Georgia,  "  deposited  the  title  of 
an  engraving,"  consisting  of  a  label  containing  the 
words,  **  Dr.  Simmons'  Liver  Regulator  or  Medicine," 
with  a  statement  of  the  diseases  for  which  the  rem- 
edy was  thought  to  be  useful,  and  the  words,  "  A 
strictly  vegetable,  faultless  family  medicine,  prepared 
only  by  J.   H.   Zeilin   &   Co.,   Macon,   Ga." 

In  1868  or  1869,  after  Zeilin  &  Co.'s  purchase. 
Dr.  M,  A.  Simmons  changed  his  label  so  as  to  read, 
**  Dr.  M.  A.  Simmons'  Vegetable  Liver  Medicine," 
the  change  consisting  in  the  insertion  of  the  ini- 
tials *'  M.  A."  to  distinguish  his  preparation  of  the 
remedy   from   that   of    Zeilin   &    Co. 

On  November  1,  1870,  Zeilin  &  Co.  registered 
in  the  patent-office  at  Washington,  a  "  wrapper  or 
label  or  a  trade-mark  for  said  medicine,"  being  an 
exact  copy  of  that  previously  filed  in  the  United 
States  District  Court  for  the  Southern  District  of 
Georgia.  It  should  be  noted,  however  (a  fact  not 
previously  mentioned),  that  both  of  said  wrappers 
also  contained  the  following  caution :  "  Owing  to  the 
imitations  and  counterfeits  of  this  valuable  medi- 
cine, we  are  compelled,  at  a  great  expense,  to 
change  to  this  style  of  wrapper.  None  genuine 
without  it,  and  the  signature  of  A.  Q.  Simmons," 
the   name   of    J.   H.   Zeilin   &   Co.    being   written   in 
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red  ink  across  the  face  of  this  "caution,"  and 
below  it  their  monogram  in  red  ink.  Each  label 
also  contained,  at  the  top,  a  triangular  shaped  space 
inclosed  in  black  lines,  to  be  folded  over  the  top 
of  the  package,  and  in  this  space  the  words,  "Di- 
rections inside  for  preparation  and  use,"  and  a 
similar  triangular  space  at  the  bottom,  to  be  folded 
over  the  bottom  of  the  package,  and  in  which 
were  printed  the  words:  "Entered,  according  to  Act 
of  Congress,  in  the  year  1868,  by  J.  11.  Zeilin  & 
Co.,  in  the  Clerk's  office  of  the  District  Court  of 
the   United   States   for    the    District    of    Georgia." 

On  March  10,  1874,  Dr.  M.  A.  Simmons  regis- 
tered his  trade-mark  in  the  patent-office  at  Wash- 
ington, with-  the  following  specifications:  "  My  trade- 
mark consists  of  the  words,  '  Dr.  Simmons'  Vege- 
table Liver  Medicine'  placed  on  a  label  above  a 
portrait  of  myself,  and  a  fac-simile  of  the  signature, 
^  M.  A.  Simmons,  M  D.,'  on  the  lower  part  of  the 
label  at  the  right  hand,  as  represented  in  the  ac- 
companying drawing,"  said  drawing  being  a  dupli- 
cate of  the  label  upon  his  tin  can  packages  in 
use  in  1850.  lie  continued  however,  in  actual  use 
the  variation  of  this  form  introduced  by  the  in- 
sertion of  the  initials  "  M.  A.,"  the  actual  name 
appearing  on  all  the  packages  being  "  Dr.  M.  A. 
Simmons'  Vegetable  Liver  Medicine."  And  it  has 
also  been  most  generally  advertised  by  this  name, 
both  by  him  and  his  successors  in  title,  but  very 
often  by  the  name  "  Dr.  M.  A.  Simmons'  Liver 
Medicine." 
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On  the  seventeenth  day  of  May,  1881,  J.  TI. 
"Zeilin  &  Co.  registered  in  the  patent-office  at  Wash- 
ington, an  addition  to  the  "trade-mark,"  consisting 
of  a  device  representing  a  mortar  and  pestle 
crossed  bv  a  scroll  or  ribbon,  in  the  form  of 
the  letter  "  Z,"  one  end  of  which  en^braces  a  spat- 
ula and  the  other  end  a  graduate.  On  the  sev- 
eral limbs  of  this  symbol  are  arranged  the  words 
"A.  Q.  Simmons'  Liver  Regulator."  And  on  the 
twenty-fourth  day  of  May,  1881,  they  registered, 
-also  in  the  patent-office  at  Washington,  a  claim 
to  the  exclusive  use  of  the 'word  "Simmons"  as 
a  "  word-symbol,"  claiming  that  it  had  "  lost  its 
•original  signification,  and  become  a  purely  arbi- 
trary term,  indicating  origin  and  ownership,  by 
pointing  to  us  as  the  manufacturers  of  the  gen- 
uine preparations."  They  have  continued  this  form 
of  label  down  to  this  time,  the  "  Z "  being  a 
large,  red  letter  on  the  front  face  of  the  label, 
and  the  words,  "  A.  Q.  Simmons'  Liver  Regulator," 
being  in  white  letters,  on  the  limbs  of  said  red 
letter   Z. 

Up  to  1878,  Dr.  M.  A.  Simmons  manufactured 
his  medicine  principally  at  luka,  Mississippi,  but 
in  that  year  moved  to  St.  Louis,  Missouri,  where 
he  prosecuted  the  business  until  1879,  when  he 
sold  to  Simmons  &  Hayden,  bis  business,  includ- 
ing his  "  trade-mark,"  cuts,  dies,  and  labels,  and 
ihence  the  said  business,  "  trade-mark,"  cuts,  dies, 
•etc.,  passed  by  proper  transfers  to  the  complainant, 
-**  C.   F.    Simmons    Medicine    Company,"    which     has 
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been  conducting  the  business  in  St.  Louis  ever 
since.  J.  H.  Zeilin  &  Co.  began  the  business  of 
manufacturing  their  "Regulator  or  Medicine*'  in 
Macon,  Ga.,  but  in  1872  removed  to  Philadelphia, 
Penn.,  and  after  that  time  did  business  contin- 
uously at  Philadelphia,  until  they  transferred  their 
business  to  "  J.  H.  Zeilin  &  Co.,  Incorporated,"  a 
corporation  chartered  under  the  laws  of  the  State 
of  Pennsylvania,  which  corporation  has  since  been 
carrying  on  the  business  at  the  same  place,  and 
has  been  brought  into  this  case  by  supplemental 
bill,  and  answers,  asshming  all  responsibility  con- 
nected  with    this    litigation. 

Within  a  few  months  after  J.  H.  Zeilin  &  Co.'s^ 
purchase  from  C.  A.  Simmons,  a  fierce  rivalry 
sprang  up  between  that  concern  and  Dr.-  M.  A. 
Simmons,  and  has  been  continued  by  them  and 
their  successors^,  down  to  this  time.  This  warfare 
has  been  waged  in  newspapers  and  circulars,  and 
has  been  very  bitter  and  mutually  abusive.  It 
would  serve  no  good  purpose  to  go  into  this 
matter  more  particularly.  Suffice  5t  to  say,  that 
neither  has  secured  much  advantage  over  the  other 
in   the    use   of    hard     names   and    injurious    epithets.. 

The  culmination  of  this  rivalry  and  bitterness 
was  the  present  litigation.  On  the  twenty-third, 
day  of  January,  1891,  the  complainant  filed  its  orgi- 
inal  bill  against  J.  11.  Zeilin  &  Co.,  I.  L.  Corse,. 
T.  F.  Cheek  k  Co.,  and  the  Mansfield  Drug  Co., 
in  which  bill,  among  other  things  disposed  of  by 
the   Chancellor   and    not   appealed    from,   and    hence 
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not  necessary  to  notice  here,  they  sought  to  re- 
strain the  defendants  from  vending  a  certain  pack- 
age known  in  this  record  as  the  ''  Cheek  package," 
and  for  a  destruction  of  the  labels,  packages,  de- 
vices, etc.,  connected  therewith,  and  for  an  account 
of  profits.  To  this  bill  the  defendants,  filed  their 
answer  and  cross-bill ;  and  in  said  cross-bill  de- 
fendants asked  that  complainants  in  the  original 
bill  be  restrained  from  using  a  cartoon  of  like 
form  and  size  to  that  used  by  complainants  in  the 
cross-bill;  that  complainants  in  the  original  bill  be 
restrained  from  using  red  or  reddish  gold  borders 
within  slight  black  lines  on  its  package;  that  it 
be  restrained  from  using  red  tablets  or  reddish 
gold  tablets  across  its  packages ;  that  it  be  re- 
strained from  using  triangular  shaped  flaps  on  the 
ends  of  its  packages,  bounded  by  broad  red  or 
reddish  gold  lines,  inclosed  in  slight  black  lines; 
that  it  be  restrained  from  using  the  words,  "  full 
directions  inside,"  within  the  triangular  shaped  flap 
at  the  bottom  of  its  packages ;  that  it  be  re- 
strained from  putting  any  matter  within  the  tri- 
angular shaped  flap  on  the  top  of  its  packages ; 
that  it  be  restrained  from  putting  up  its  medicine 
in  liquid  form ;  and  for  an  order  of  reference  to 
ascertain  the  amount  of  damages  which  complain- 
ants in  the  cross-bill  may  hav^e  sustained  by  reason 
of  the   infringement   of  their   trade-mark   rights. 

But  before  proceeding  to  a  consideration  of  these 
matters,  it  is  necessary  to  first  dispose  of  a  pre- 
liminary  question  made    by    the   defendants.      It    is 
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said  that  the  eoniplainaats  do  not  come  iuto  Court 
with  clean  hands,  and  should  be  therefore  repelled 
at  the  threshold  of  a  Court  of  Equity,  because  the 
proof  shows  that  complainants  had  put  out  a  cir- 
cular, entitled  ''Humor  and  Fact*^,"  and  sent  it 
broadcast  to  the  trade,  in  whicli  circular  the  claim 
was  made  that  Dr.  M.  A.  Simmons  was  the  dis- 
coverer of  the  remedy ;  also  because  the  triangle  on 
top  of  complainants'  packages  contains  the  following: 
"  Trade-mark  registered,  consisting  of  name,  picture, 
and  autograph,  November  11,  1843 ;  "  and  also  be- 
cause each  package  issued  by  the  complainants 
contains  the  following  statement,  viz. :  "  This  is 
the  only  original  and  genuine  Simmons  Liver  Medi- 
cine." 

The  principle  is  general,  and  is  one  of  the 
maxims  of  the  Court,  that  he  who  comes  into  a 
Court  of  Equity  asking  its  interposition  in  his  be- 
half, must  come  with  clean  hands ;  and  if  it  appear 
from  the  case  made  by  him,  or  by  his  adversary, 
that  he  has  himself  been  guilty  of  unconscientious, 
inequitable,  or  immoral  conduct,  in  and  about  the 
same  matters  whereof  he  complains  of  his  adversary, 
or  if  his  claim  to  relief  grows  out  of,  or  depends 
upon,  or  is  inseparably  connected  with  his  own 
prior  fraud,  he  will  be  repelled  at  the  threshold 
of  the  Court.  Some  applications  of  this  principle 
to  the  special  class  of  cases  we  have  under  con- 
sideration, will  be  seen  in  the  following  excerpt, 
taken  from  Browne  on  Trade-marks:  "Where  a 
complainant  had  in  his  advertisements  made  a  num- 
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ber  of   false   representations   to   the   public,  with   re- 
spect to  the  origin,  composition,  and  value  of  the  tea 
bearing    his    trade-mark,   an   injunction   was   refused 
until    he    had    established    his   right    at    law,   Vice 
Chancellor  Shadwell   saying,  'It   is  a  clear   rule   laid 
down    by    Courts   of   Equity,   not     to    extend    their 
protection   to   persons  whose  case  is   not    founded   in 
truth.'     The   rule   applies   when   one   has   made   mis- 
representations in   show   cards;    or  made  false   state- 
ments   as    to    the    qualities    and     properties    of    his 
merchandise,    as     in     selling    a    medicine    misnamed 
*  Balsam   of    Wild    Cherry,'   or    a    toilet    compound 
the   labels  of  which  contained  untrue  statements  and 
exaggerations,   or  a   cosmetic    called   '^  The    Balm   of 
Thousand  Flowers,"   though   the  compound   was   not 
derived   from   flowers,   or  ''  Laird's   Bloom  of  Youth 
or    Liquid    Pearl,"    when    the   so-called    article   con- 
tained  carbonate   of    lead    or   other   noxious   ingredi- 
ents,   although    the    manufacturers    described    it    as 
being    free    from    all     mineral     and     poisonous    sub- 
stances;  or  improperly  represented   that  "Schnapps" 
is  not   merely    a   spirit,  but   also   a   medicinal   prepa- 
ration;    or   sold   a   so-called   "Hop   Essence"  for  the 
purpose     of     ejiabling     brewers     to     supply     to     the 
public     a    liquid     which     they     might     represent    as 
made    with    pure    hops,   which     was  not    the   truth ; 
or    made    false    representations    of    the    origin     and 
value    of    the    plasters,   the   word   ''Capcine"   being 
shown    to    be    quite     unknown,   and     not    to   imply 
any  such   qualities  as  were  described   by   the   plaint- 
ift's;     or    falsely    representing    the    place    of    manu- 
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facture,  as  where  the  manufacturer  of  a  skin 
powder,  which  he  called  "  Meen  Fun,"  falsely  rep- 
resented his  American  compound  to  have  been 
made  in  England  and  patronized  by  the  Queen ; 
or  misrepresented  his  cigars  as  having  been  made 
in  Havana;  or  falsely  denoted  or  indicated  to  the 
public,  in  the  title  of  his  merchandise,  that  the  for- 
mula for  his  medicine  was  prepared  in  the  East  In- 
dies; or  untruly  represented  the  place  of  origm  as 
well  as  the  manufacturer ;  or  continued  the  name  of 
a  predecessor  after  he  had  ceased  to  be  connected 
with  the  business.  But  it  must  be  remembered 
that  in  all  the  above  cases,  fraud  was  a  pred- 
icate. Where  no  actual  or  constructive  fraud  is 
shown,  and  no  intention  to  harmfully  mislead  pur- 
chasers manifested  by  the  use  of  instrumentalities 
that  would  naturally  tend  to  that  result,  the  rule 
does  not  apply."  Browne  on  Trade-marlcj^,  Sec. 
71 ;  and  see  Pidding  v.  How^  8  Sim.,  477  (R.  Cox, 
-640);  Partride  v.  Menck,  2  Sandf.  Oh.  Rep.,  662  (R. 
Cox,  72);  Hobbs  v.  Francais,  19  How.  Pr.,  567  (R. 
Cox,  287) ;  Phalon  v.  Wright,  5  Phila.,  464  (R.  Cox, 
307) ;  Manhattan  Medicine  Co,  v.  Wood,  108  U.  S.,  28. 
So,  where  the  question  arose  as  to  the  untruth- 
ful use  of  the  word  "patent"  or  "patented,"  it  is 
said:  "In  all  the  foregoing  cases  a  fraudulent  inten- 
tion, or  a  tendency  to  mislead,  was  the  ground  of 
decision;  but  the  untrue  use  of  the  word  "patent," 
or  an  equivalent  expression,  does  not  necessarily  dis- 
entitle to  relief.  Intent,  or  a  tendency  to  mislead, 
is,   after   all,   a   question    of    fact,   to    be    determined 
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by  the  circumstances  of  each  individual  case."  lb., 
87.  And  again:  "In  the  Supreme  Court  of  Louis- 
iana it  was  held  that  the  use  of  the  word  'patented' 
must  be  with  the  purpose  of  deceiving  the  public, 
to  be  a  valid  objection;  and  if  a  fraudulent  inten- 
tion does  not  exist,  and  the  use  of  the  word  may 
be  explained  in  any  reasonable  sense  consistent 
with  truth  and  honesty,  the  party  will  not  be 
prejudiced."  /6.,  88;  Insurance  Oil  Tank  Co.  v.  Scott, 
33  La.  Ann.,  946 ;  Price  &  Stewart,  American  Trade- 
mark Cases,  477.  So,  where  the  words  adopted  in 
the  label  as  a  trade-mark  are  substantially  true, 
and  contain  nothing  calculated  to  deceive  the  public, 
although  not  literally  true,  this  was  held  to  be  a 
distinction  without  a  difference,  and  not  sufficient 
to  repel  the  plaintiff.  Conrad  v.  Joseph  Uhrig  Brew- 
ing Co.,  8  Mo.  App.,  277.  The  words  complained 
of  were,  "  Budweiser  Lager  Beer."  "  It  is  con- 
tended that  the  law  can  afford  no  protection  to 
plaintiff,  because  his  so-called  trade-mark  or  label 
was  in  itself  a  misrepresentation.  This  beer,  it 
is  said,  Avas  not  Budweiser  beer.  That  it  was  not 
Budweiser  beer  in  the  sense  that  it  was  not  made 
in  Budweis  is  true.  Neither  was  it  imported  beer. 
But  it  does  not  appear  that  it  was  held  out  to 
the  public,  either  as  actually  made  in  Budweis  or 
as  a  foreign  article.  The  statement  on  the  label 
explains  that  it  was  not  made  at  Budweis,  but  by 
the  Budweiser  process.  Whether  there  was  any- 
thing   peculiar    to    Budweis    about    this    process   or 

not,  it    seems    that    this    beer   was    really   made    as 
7—9  p 
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beer  made  in  Budweis — of  the  best  barley  and 
hops,  and  with  the  sjtme  preparation  of  mash.  The 
label  states  that  it  was  made  of  the  best  Saazar 
hpp  and  imported  barley.  If  this  was  not  literally 
true,  the  testimony  is  that  it  was  a  distinction 
without  a  difference.  Imported  hops  exclusively 
were  used.  There  were  frequently  other  hops,  but 
they  were  always  of  the  same  excellent  quality  as 
Saazar  hops,  ^nd  of  the  sotme  peculiar  properties, 
and  were  always  imported  hops.  The  barley  was 
not  imported,  but  a  select  quality  of  Amei'ican 
barley,  equal  to  imported  barley,  was  always  used. 
There  was  no  testimony  tending  to  show  any  im- 
position upon  the  public  by  plaintiff.  The  testi- 
mony is  that  the  public  was  furnished  by  him 
wnth  an  excellent  quality  of  beer,  made  of  im- 
ported hops,  and  of  barley  equal  to  any  to  be 
found  in  Europe  or  America."  Ih,;  Priee  &  Stew- 
art,  American   Trade-mark   Cases,  322. 

It  is  true,  as  insisted  by  complainant,  that  this 
objection  is  not  set  up  in  defendant's  answer  in  the 
case  at  bar.  Nor  was  that  necessary.  In  the 
case  of  Feiridge  v.  Wells,  13  How.  Pr.  R.,  385  (R. 
Cox,  180),  where  this  question  arose  in  a  similar 
case,  said  Duer,  J. :  "  The  remarks  that  I  have 
now  made  would  suffice  for  the  decision  of  this, 
motion,  were  the  only  question  that  of  the  simi- 
larity of  the  trade-marks,  but  there  is  another,  and 
a  grave  and  important  question,  to  which  the 
counsel  for  the  defendants  have  earnestly  directed 
my  attention.     That  question  is,  whether,  even  upon 
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the  supposition  that  all  the  material  allegations  in 
the  complaint  are  true,  the  conduct  and  proceed- 
ings of  the  plaintiff  and  his  firm  have  not  been 
such  as  justly  to  preclude  them  from  any  claim  to 
relief  in  a  Court  of  Equity.  This  question,  it  is 
true,  is  not  raised  in  the  answer  of  the  defend- 
ants, but  it  is  raised  by  the  facts  which  the  affi- 
davits and  other  papers  before  me  have  disclosed, 
and,  in  my  opinion,  it  is  emphatically  the  question 
that,  as  a  Judge  in  equity,  I  am  bound  to  con- 
sider and  determine."  And  in  Connell  v.  iJeerf, 
128  Mass.,  477,  the  fraud  was  first  disclosed  in  the 
report  of  the  Master  upon  the  subject  whether 
there  had  ever  been  a  former  use  of  the  trade- 
mark in  controversy,  and  when  this  report  came 
in  containing  the  information  that  the  plaintiff  had 
adopted  and  used  the  words,  "  East  Indian,"  to 
denote  and  to  indicate  to  the  public  that  the 
medicines  were  used  in  the  East  Indies,  and  that 
the  formula  for  them  was  obtained  there,  neither 
of  which  was  the  fact,  the  Court  declined  to  en- 
tertain the  proceedings  further,  saying :  "  Under 
these  circumstances,  to  maintain  this  bill  would  be 
to  lend  the  aid  of  the  Court  to  a  scheme  to  de- 
fraud the  public."  Price  &  Stewart,  American 
Trade-mark  Cases,  347.  It  is  not,  strictly  speak- 
ing, a  defense  at  all,  but  rather  an.  interposition 
by  the  Court  in  behalf  of  the  public,  to  discourage 
fraud    and   wrong   upon   the  public. 

Applying  the   rule   above  illustrated   to   the   facts 
of  this  case,  we   think  that   there  is   no   doubt  that 
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the  statement  made  in  "  Humor  and  Facts,"  that 
M.  A.  Simmons  was  the  discoverer  of  the  medi- 
cine, or  formula,  being  false,  and  being  known  to 
be  false,  and  material,  would  disentitle  complainants 
to  any  relief,  if  otherwise  entitled,  but  for  the  fact 
that  this  statement  was  not  made  after  the  year 
1883.  It  is  certainly  true,  that  where  a  business 
has  been  built  up  on  the  publication  of  a  particular 
falsehood  for  a  considerable  time,  as  in  Seabury  t. 
Johnson,  14  Blatch.,  262  (Price  &  Stewart,  29),  the 
omission  of  such  fraudulent  and  untrue  language 
from  circulars  before  bringing  suit,  will  not  relieve 
the  plaintiff  of  the  consequences  of  the  previous 
wrong ;  but  we  do  not  think  this  rule  should  be 
applied  to  a  single  circular,  issued  in  one  particular 
year,  eight  years  before  suit  brought,  although  a 
very  large  number  of  copies  of  that  circular  were 
issued  in  that  year,  especially  in  view  of  the  fact 
that  this  publication  occurred  simply  as  one  inci- 
dent in  a  long  career  of  a  previously  established 
business   reaching   back   more   than  forty   years. 

As  to  the  statement  on  complainant's  packages, 
"Trade-mark  registered,  consifeting  of  name,  picture, 
and  autograph,  November  11,  1843;"  while  this 
was  not  and  could  not  be  true,  we  do  not  think 
that  it  was  intended  thereby  to  mislead  the  public 
as  to  any  material  matter,  or  that  it  did  so  mis- 
lead the  public.  This  statement  must  be  under- 
stood in  the  light  of  the  controversies  that  have 
been  waged  between  complainants  and  defendants 
for    many    years    past.      As    soon    as    Zeilin   &   Co. 
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got  possession   of  the  formula  from   C.  A.  Simmons, 
and     began    the    manufacture .  of    their"   "  Dr.    Sim- 
mons' Liver  Regulator   or   Medicine,"   a   controversy 
sprung   up   as   to   who   had    the   right    to   make   the 
medicine.      Zeilin    &   Co.   claimed    that,   as    assignee 
of    C.   A.   Simmons,   the    only    person,   as    they   in- 
sisted,  who   had   received   authority   from   Dr.  A.   Q. 
Simmons,  they  had   the   sole   right;    M.  A.  Simmons 
insisted    that    he   was   one   of    the    original    propri- 
etors.     In    this   state   of   the   case,   M.   A.    Simmons 
thought   it   necessary   to    hold   up   before  the   public 
the   fact    of    his   early   connection   with    the    making 
of    the    medicine — that    as    far    back    as    1843,    he 
had   publicly   asserted   a   proprietorship   in   the   med- 
icine.     This  he   had    in   fact    done   by    the    filing   of 
the     book    title,    before    referred     to,    jN'ovember    11, 
1843,  under  the   copyright   law,  in   the   office   of  the 
Clerk   of    the    District   Court   of    the   United   States 
for    the    District   of  West   Tennessee,   and    receiving 
from     the    Clerk    a    certificate    in    his    own    name, 
showing  that    he   had    so   filed  it,   the   title   so   filed 
being    "Dr.     Simmons'    Vegetable    Liver    Medicine, 
prepared    solely    by   A.    Q.  Simmons   &   Son,  Walker 
County,   Ga."      The    statement    on    the    package   is 
intended  to   call   attention   to   this   cardinal   fact,  the 
early   connection   of   Dr.   M.   A.    Simmons    with    the 
medicine  as   a   proprietor,  and,   so   understood,  states 
the     truth.      The     statement    in     other     respects     is 
vfYioWy   immaterial   and   unmeaning,   because  in   1843 
there  was   no   provision   for  registry  of  trade-marks, 
and    the   statement  in    this   respect   was   merely    the 
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statement  of  an  absurdity,  and  innocuous.  The 
copyright  law  under  which  the  so-called  registra- 
tion of  1843  was  made,  had  no  application  to 
trade-marks,  and  gave  them  no  protection.  Browne, 
Trade-marks,  Sees.  109-112.  The  first  attempt  by 
Congress  to  regulate  the  right  in  trade-marks,  is 
to  be  found  in  the  Act  of  July  8,  1870.  Browne, 
Trade-marks,  Sec.  280.  Under  this  Act,  Dr.  M.  A, 
Simmons  did  register  his  trade-mark,  "consisting 
of  name,  picture,  and  autograph,"  in  1874,  as  be- 
fore stated,  and  at  the  time  said  statement  on  his 
packages  was  first  put  forth,  the  registration  allowed 
by  that  Act  had  been  made.  That  Act  was  de- 
clared unconstitutional  in  1879,  by  the  Federal 
Supreme  Court.  Trade-mark  Cases,  100  U.  S.,  82, 
99.  We  do  not  think  that  the  complainants  should 
be  repelled  on  account  of  said  statement,  for  the 
reason  that,  so  far  as  it  contains  any  suggestion  of 
untruth,   it  is   immaterial,   absurd,   and    innocuous. 

As  to  the  next  statement  upon  complainant's 
package  animadverted  upon  by  the  defendants,  that: 
"This  is  the  original  and  only  genuine  Simmons' 
Liver  Medicine,  the  first  that  was  ever  advertised 
of  that  or  any  similiar  name.  Dr.  M.  A.  Sim- 
mo<is  advertised  it  extensively,  peacefully,  and 
alone  for  twenty-five  years,  before  any  of  the 
others  who  are  now  making  the  dilferent  grades 
or  imitations  of  it  commenced.  No  other  Sim- 
mons ever  did  so,"  etc.  This  is  substantially  cor- 
rect in  its  statement  as  to  advertisement,  and  the 
maintenance    of     the    reputation    of    the    medicine^ 
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and  as  to  its  being  original  in  the  sense  of  being 
made  from  the  original  formula,  and  by  one  of 
the  original  proprietors,  but  it  is  not  correct  as 
to  complainant's  preparation  being  the  only  gen- 
uine preparation  made  from  the  original  formula, 
because  the  proof  makes  it  clear  that  tjie  prepara- 
tion made  and  sold  by  Zeilin  &  Co.  is  equally  gen- 
uine with  complainant's,  in  the  sense  of  being  made 
from  the  same  original  formula.  Was  this  mis- 
statement made  fraudulently?  We  think  not.  How- 
ever mistaken  M.  A.  Simmons  was  in  his  opinion, 
the  record  shows  that  he  honestly  believed  that, 
as  one  of  the  original  proprietors,  he  was  entitled 
to  the  secret  of  the  preparation,  and  he  alone 
after  the  death  of  his  father  in  1862.  He  always 
passionately  denied  the  right  of  Zeilin  &  Co.  to 
use  the  word  "  Medicine,"  making  no  objection  to 
the  use  of  the  word  "  Regulator "  He  seemed 
never  to  be  convinced  of  the  fact  that  his  father 
had  communicated  the  formula  to  C.  A.  Sim- 
mons. He  dwelt  upon  the  fact  that  C.  A. 
Simmons  had  sold  what  purported  to  be  the  ori- 
ginal formula  to  one  Guice,  and  that  the  medicine 
made  up  by  Guice  according  to  this  formula  had 
proven  inert  and  worthless,  and  he  argued  from 
that,  that  Zeilin  ^&  Co.,  having  purchased  from  C. 
A.  Simmons,  had  gotten  the  same  imperfect  formula 
that  he  supposed  C.  A.  Simmons  to  have.  He 
even  went  so  far  as  to  offer  in  a  letter  to  J.  H. 
Zeilin  himself,  dated  October  8,  1877,  to  teach  him 
how   to    prepare    the    medicine    correctly,    when    he 
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and  Zeilin  were  having  some  correspondence  about 
the  sale  of  M.  A.  Simmons'  business  to  him. 
The  letter  runs  thus :  "  Your  favor  of  the  third 
instant  is  here.  Knowing  your  ignorance  of  the 
party  addressed,  I  overlook  the  part  which  seems 
designed  to  intimidate,  and  come  at  once  to  the 
question.  What  is  best  for  us  to  do?  I  have 
been  for  several  years  in  hopes  of  getting  into 
Court  with  you — would  when  you  first  commenced, 
but  had  no  idea  you  could  so  completely  under- 
mine and  get  my  business,  until  it  was  done. 
Then,  you  were  in  Philadelphia,  too  far  for  me  to 
go  so  often  annually,  and  probably  so  long  to  at- 
tend Court.  ]!!^ow,  as  proof  that  I  am  pursuing 
the  proper  course,  it  is  successful.  My  business 
has  been  constantly  increasing  for  several  years, 
and  I  am  satisfied  that  it  will  continue  to  increase.* 
My  prospects  are  better  now  than  ever  since  your 
monopoly  of  newspapers.  Yet,  I  prefer  quiet  and 
peace,  and  would  like  to  rest  from  exciting  bus- 
iness in  my  old  age,  therefore  would  sell  to  you — 
learn  you  hov)  to  make  it  right — quit  it  entirely,  and 
run  other  preparations,"  etc.  He  and  his  successors 
also  attached  the  greatest  importance  to  the  word 
"Medicine"  in  the  title  of  their  preparation,  be- 
cause it  bore  that  designation  as  prepared  under 
the  original  formula  by  M.  A.  and  A.  Q.  Simmons 
when  they  made  it  up  and  sold  it  themselves,  and 
the  word  **  Medicine"  in  that  connection  had  ac- 
quired in  the  minds  of  the  people  supplied  by  M. 
A.   Simmons,   a   peculiar  meaning,   and   appertaining 
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to  the  old  medicine  as  originally  prepared,  and 
connecting  it  back  with  the  old  formula.  So  that 
when  M.  A.  Simmons  and  his  successors  used  the 
expression  "  original  and  only  genuine  Simmons' 
Liver  Medicine,"  it  bore  in  their  minds,  and  was 
intended  to  convey  two  ideas,  direct  descent,  so  to 
speak,  in  formula  and  in  name,  from  the  ancient 
original;  and  this  was  honestly  believed  by  them 
to  be  true.  We  cannot  impute  fraud  on  such  a 
state  of  facts.  We  cannot  hold  this  to  be  a  de- 
liberate purpose  to  deceive  the  public.  This  state- 
ment is  not  true  in  the  sense  of  being  the  only 
genuine  preparation  from  the  original  formula;  it 
is  true  in  the  sense  of  being  the  only  preparation, 
so  far  as  the  proof  shows,  that  continues  the  an- 
cient  name   with   the   ancient   formula. 

Recurring  now  to  a  consideration  of  the  substan- 
tial rights  of  the  parties  in  litigation  in  this  case, 
we  are  brought  to  a  discussion  of  the  "  Cheek " 
package  and  the  rights  predicated  thereon.  The 
antecedents  of  this  package  are  as  follows:  T.  F. 
Cheek,  being  a  son-in-law  of  old  Dr.  A.  Q.  Sim- 
mons, and  having  gone  with  him  to  Texas,  and 
there  resided  part  of  the  time  in  his  family,  and 
part  of  the  time  a  few  miles  distant,  claimed  to 
have  received,  in  1857,  authority  from  Dr.  A.  Q. 
Simmons  to  make  all  of  his  medicines,  and  to  use 
his  picture  as  a  protection  against  frauds  and  im- 
itations. After  the  close  of  the  Civil  War,  and 
about  the  year  1870  or  1871,  Cheek  decided  to 
leave  Texas  and  .  remove   to  Alabama  or   Mississippi. 
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Before  leaving  Texas,  he  endeavored  to  purchase 
/roni  A.  Q.  Simmons,  Jr.,  the  right  to  use  his  name 
in  connection  with  the  manufacture  of  the  liver 
medicine.  A.  Q.  Simmons,  Jr.,  refused  to  comply 
with  this  request.  Cheek  then  approached  A.  W. 
Simmons,  another  son  of  Dr.  A.  Q.  Simmons,  and 
for  a  consideration  of  fiftv  dollars  secured  from  him 
permission  to  use  his  name  in  connection  with  the 
manufacture  of  said  medicine.  Thus  armed,  Cheek 
went  to  luka.  Miss.,  where  Dr.  M.  A.  Simmons 
was  engaged  in  manufacturing  and  selling  the  med- 
icine. He  suggested  to  Dr.  M.  A.  Simmons  that 
there  should  be  a  combination  of  all  the  heirs  of 
Dr.  A.  Q.  Simmons  in  the  manufacture  of  the  medi- 
cine. This  was  declined.  He,  however,  manufact- 
ured a  small  quantity  of  the  medicine  on  his  own 
account.  Dr.  M.  A.  Simmons  ordering  the  materials 
for  him;  and  he,  said  Cheek,  sold  it  in  an  incon- 
siderable quantity  around  the  neighboring  towns 
and  country  for  a  short  time.  About  this  time  he 
registered  his  trade-mark  in  the  office  of  the  Li- 
brarian of  Congress  at  Washington — a  photograph 
of  Dr.  A.  Q.  Simmons;  and  on  the  thirty-first  of 
December,  1872,  having  in  the  meantime  removed 
to  Birmingham,  Ala.,  he  deposited  in  the  same 
office  a  print,  entitled  "  Simmons'  Improved  Liver 
Medicine,"  and  on  December  4,  1877,  he  received  a 
•certificate  from  A.  R.  Spoflbrd,  Librarian  of  Con- 
gress, to  the  efltect  that  he  had  deposited  in  that 
office  a  photograph  of  Dr.  A.  Q.  Simmons,  accom- 
panying   the     certificate    with    the    title,   "Simmons' 
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Improved  Liver  Medicine:  By  T.  F.  Cheek,  of  Bir- 
mingham, Ala."  After  he  went  to  Birmingham,  he 
there  manufactured  liver  medicine  and  sold  it  in  a 
small  way,  using  a  wrapper  for  his  packages  on 
one  face  of  which  appeared  a  picture  of  Dr.  A. 
Q.  Simmons — that  is,  a  bust  of  him — with  the  words 
"trade-mark,"  one  of  these  words  appearing  on 
each  side  of  the  piqture.  Above  this  picture  was 
a  notice  of  the  entry  in  the  office  of  the  Libra- 
rian of  Congress,  before  referred  to,  and  under  it 
the  following:  "The  celebrity  of  Simmons'  Liver 
Medicine  and  the  constantly  increasing  demand,  has 
induced  sundry  persons  to  counterfeit  it.  Hence, 
it  becomes  the  duty  and  privilege  of  the  heirs  of 
Dr.  Simmons  to  sustain  and  increase  its  usefulness 
by  such  improvements  as  are  demanded  by  med- 
ical progress,  and  to  secure  accuracy  in  purchasing. 
Therefore,  information  is  given  that  Simmons'  Liver 
Medicine  has  been  greatly  improved,  and  hereafter 
every  package  will  have  the  engraving  of  Dr.  Sim- 
mons and  signature  of  T.  F.  Cheek,  to  whom  all 
orders  and  communications  must  be  addressed,  at 
Birmingham,  Ala."  On  another  face  of  said  wrap- 
per was  the  following:  "Simmons'  Improved  Liver 
Medicine,  a  safe  and-  effectual  remedy  for  all  dis- 
eases arising  from  a  diseased  state  of  the  liver, 
such  as  chronic  and  acute  inflammation  of  the  liver, 
dj-spepsia,  bilious  affection,  dropsy,  sick  headache, 
costiveness,  impure  blood,  jaundice,  colic,  loss  of 
Appetite,  low  spirits,  despondency,  flatulence,  female 
'weakness,   and    general   debilitj'.      Warranted   purely 
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vegetable  by  A.  W.  Simmons  &  Co.,  heirfl  of  Dr. 
A.  Q.  Simmons.  Send  all  orders  to  T.  F.  Cheek, 
Birmingham,  Ala."  Another  face  of  the  wrapper 
contained  a  further  list  of  ailments  for  which  the 
medicine  was  said  to  be  efficacious,  and  the  fourth 
face  contained  the  advertisement  of  Simmons'  blood 
purifying   pills. 

In  May,  1878,  T.  F.  Cheek  entered  into  an  ar- 
rangement with  E.  G.  Eaton  and  F.  H.  Eaton, 
under  which  the  firm  of  T.  F.  Cheek  &  Co.  was 
organized,  to  manufacture  the  liver  medicine  at 
Memphis,  Tenn.,  with  the  reservation  in  his  favor 
that  he  was  to  be  allowed  to  carry  on  his  own 
manufacture  at  Birmingham.  This  concern  used  a 
wrapper,  upon  one  face  of  which  appeared  the  fol- 
lowing: "Dr.  A.  Q.  Simmons,  the  original  and 
genuine  Vegetable  Liver  Medicine."  Just  under 
this  was  the  picture  of  Dr.  A.  Q.  Simmons,  on 
each  side  of  which  was  printed  the  word  "trade- 
mark," and  under  the  picture  a  fac-simile.  of  the 
signature  of  Dr.  A.  Q.  Simmons,  then  a  notation 
of  the  entry  in  the  office  of  the  Librarian  of  Con- 
gress, and  then  these  words :  "A  cure  for  all  dis- 
eases of  the  liver,  biliousness,  dyspepsia,  sick  head- 
ache, loss  of  appetite,  costiveness,  etc.  T.  F.  Cheek  & 
Co.,  proprietors  and  manufacturers,  Memphis,  Tenn." 
The  other  three  faces  contain  certificates,  one  of 
which  purported  to  be  made  by  A.  Q.  Simmons, 
setting .  forth  the  fact  that  he  had  given  T.  F. 
Cheek  the  right  to  use  his  picture.  This  concern 
continued   in   business   until    some   time   in    the  year 
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1881  or  1882;  and  in  June,  1882,  T.  F.  Cheek  and 
his  wife,  Mary  J.  Cheek,  transferred  to  one  Thomas 
A.  White  all  their  interest  in  T.  F.  Cheek  &  Co., 
and  all  their  individual  interest  in  the  formula  for 
making  the  liver  medicine,  together  with  the  trade- 
mark, cuts,  dies,  wrappers,  etc.;  and  the  same  month 
the  Batons  likewise  sold  all  their  interest  in  the 
said  property  to  White,  who  soon  thereafter  trans- 
ferred- all  these  rights  and  properties,  such  as  they 
were,  to  J.  H.  Zeilin  &  Co.,  defendants  hereto,  and 
the  business  of  T.  F.  Cheek  &  Co.  wholly  ceased 
— that  is,  said  T.  F.  Cheek  &  Co.  ceased  doing 
business  when  the  sale  was  made  to  White.  Mat- 
ters remained  in  this  condition  until  January,  1890, 
or  about  that  time.  About  the  date  last  named,  J. 
H.  Zeilin  &  Co.  opened  a  business  at  Memphis  in 
the  name  of  T.  F.  Cheek  &  Co.,  the  defendant, 
I.  L.  Corse,  being  manager.  This  business  consisted 
of  a  wareroom,  wherein  was  stored  boxes  of  liver 
medicine  of  the  manufacture  of  defendants,  Zeilin 
&  Co.,  done  up  in  packages  as  follows:  Contained 
in  wrappers  very  closely  resembling  those  used  by 
T.  F.  Cheek  in  his  business  at  Birmingham,  but 
with  the  following  differences:  Immediately  under 
the  picture  of  Dr.  A.  Q.  Simmons  is  the  name  of 
Dr.  A.  Q.  Simmons  in  printed  letters,  ahd  on  the 
lower  part  of  that  face  of  the  package  the  sen- 
tence in  the  original  Cheek  package,  beginning  with 
the  word  "therefore,"  is  changed  so  as  to  read  as 
follows:  "Therefore,  information  is  given  that  Sim- 
mons'  Liver  Medicine   will    have   on    every   package 
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an  engraving  of  Dr.  A.  Q.  Simmons  and  name  of 
T.  F.  Cheek  &  Co."  On  the  back  of  the  package 
in  controversy  the  following  changes  are  made  from 
the  original  Cheek  package:  The  word  "improved" 
is  left  out,  so  as  to  make  the  top  of  that  side  of 
the  label  read,  "  Simmons'  Liver  Medicine,"  and 
upon  the  lower  part  of  that  side  of  the  package 
the  words,  "  T.  F.  Cheek  &  Co.,  Memphis,  Tenn.," 
are  substituted  for  the  corresponding  words,  ^*  T.  F. 
Cheek,  Birmingham,  Ala.,"  on  the  original  Cheek 
wrapper.  On  the  third  side  of  the  package  in 
controversy,  there  are  substituted  in  place  of  the 
advertisement  of  Simmons'  blood  purifying  pills  on 
the  original  Cheek  wrapper,  the  following  words : 
"  Liver  Medicine,  by  A.  Q.  Simmons.  The  original, 
as  made  by  old  Dr."  A.  Q.  Simmons  in  his  life-time. 
A  cure  for  all  diseases  of  the  liver,  biliousness,  dys- 
pepsia, sick  headache,  loss  of  appetite,  costiveness, 
colic,  heart-burn,  fever  and  ague,  etc."  The  fourth 
side  is  exactly  like  the  original  wrapper  used  by 
T.  F.  Cheek.  There  is  but  little  resemblance  to 
the  wrapper  used  by  T.  F.  Cheek  &  Co.,  the  old 
firm,  composed  of  Cheek  and  the  Batons,  the  only 
substantial  similarity  being  the  picture  of  Dr.  A.  Q. 
Simmons.  With  regard  to  this  package,  complain- 
ants charge  that  it  was  manufactured  and  put  up 
in  its  present  form  to  sell  to  the  customers  of  com- 
plainant, and  to  the  trade  known  by  defendants  to 
be  the  territory  in  which  complainants'  medicines, 
were  sold;  that  it  is  a  spurious,  fraudulent,  and 
sham    preparation    of   a    liver    medicine,    purporting 
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upon  the  label  and  wrapper  containing  said  medi- 
cine to  be  the  genuine  "Dr.  Simmons'  Liver  Med- 
icine," and  further  showing  by  the  printed  matter 
upon  said  label  and  wrapper  that  the  same  was 
warranted  as  purely  vegetable  by  '*A.  W.  Simmons 
&  Co.,  heirs  of  Dr.  A.  Q.  Simmons,"  and  stating 
that  the  same  w^as  made  and  sold  from  and  at  the 
city  of  Memphis,  Tenn.,  by  the  firm  of  T.  F.  Cheek 
&  Co.,  when,  in  fact,  it  is  not  so  made  or  sold  by 
said  T.  F.  Cheek  &  Co.,  but  that  it  is  manufact- 
ured and  labeled  and  sold  by.  and  for  the  account 
of  J.  H.  Zeilin  &  Co.  and  their  agents,  for  the 
purpose  of  injuring  the  trade  and  damaging  the 
business  of  complainant,  and  of  deceiving  the  pub 
lie;  and  that  the  pretended  warranty  hy  A.  W. 
Simmons  &  Co.  is  fraudulent  and  fictitious,  there 
being  no  such  firm  as  A.  W.  Simmons  &  Co.  or 
T.  F.  Cheek  &  Co.  in  the  city  of  Memphis  or  else- 
where; that  the  object  of  this  device  and  plan  was 
to  palm  oflT  said  package  as  complainants'  goods ; 
that  there  is  neither  upon  said  label  or  wrapper  of 
said  package  any  thing  to  indicate  to  or  inform  the 
public  that  defendants  are  in  any  manner  identified 
with  the  manufacture  or  sale  of  said  package;  and 
that  the  said  defendants,  Zeilin  &  Co.,  have  studi- 
ously avoided  any  identification  or  apparent  connec- 
tion with  the  said  preparation,  both  for  the  purpose 
of  not  interfering  with  their  own  medicine,  known 
as  "  Dr.  Simmons'  Liver  Regulator  or  Medicine," 
and  in  order  that  they  might  more  eflfectually  in- 
jure  complainants'   business;    that  from   a   date  long 
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prior  to  1868,  and  down  to  the  present  time,  the 
liver  medicine  manufactured  and  sold  by  Zeilin  & 
Co.,  and  labeled  as  "  Dr.  Simmons'  Liver  Regulator 
or  Medicine,"  has  been  known  to  the  trade  and 
consumers  as  "Liver  Regulator"  or  "Simmons'  Liver 
Regulator,"  the  word  "  Medicine "  being  rarely  used 
in  connection  with  said  preparation  when  speaking 
thereof  or  ordering  the  same ;  and  that  complain- 
ants' medicine,  since  1840,  has  been  generally  known 
to  the  trade  and  consumers  as  "Simmons'  Liver 
Medicine"  or  "Dr.  Simmons'  Liver  Medicine"  or 
"  Simmons'  Medicine,"  and  that  the  words  "  Medi- 
cine" and  "Regulator"  have  respectively  been  used 
and  are  used  by  ^he  trade  and  by  consumers  to  in- 
dicate which  of  the  two  preparations  was  and  is 
wanted  when  called  for,  the  word  "Medicine" 
being  used  to  identify  complainants'  liver  medicine 
and  the  word  "Regulator"  being  used  to  designate 
defendants'  medicine;  and  that  defendants,  Zeilin  & 
Co.,  well  knowing  these  facts,  had  put  upon  the 
market  said  Cheek  package  in  such  a  manner  as 
would  not  injure  the  sale  or  detract  from  the  price 
of  their  regulator,  but  that  would  come  in  direct 
competition  with,  and  could  be  sold  under  calls  or 
orders  for  complainants'  "  Simmons'  Liver  Medicine," 
and  that  said  package  had  been  put  upon  the  mar- 
ket in  that  portion  of  the  country  where  complain- 
ants' principal  trade  was  at  about  one-half  the  price 
charged  by  Zeilin  &  Co.  for  their  "  Liver  Regula- 
tor" and  by  complainant  for  its  "Liver  Medicine," 
and  this  reduction  in  price  was  made  solely  for  the 
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purpose  of  damaging  the  trade  and  business  of  com- 
plainant,  and   to   drive  it    out   of   the   market;    that 
all  the  packages  of  medicine  manufactured  by  com- 
plainant and  its  predecessors  in  ownership  contained, 
as  one  distinguishing  feature  of  the  wrapper  thereof, 
an   engraved    portrait   in    black   of    Dr.   M.   A.   Sim- 
mons,  and    that    none    of    the    packages    of    ''Liver 
Regulator"  manufactured  and   sold  by  defendants  at 
any    time    contained    on    the    wrapper    thereof   any 
picture   of    any   person,   but  that  they   were   charac- 
terized   and    designated    by    the    name   "Regulator" 
and    by   the    large    red   "  Z "   on    the    front   of    each 
package   thereof,   but    that   on    said   Cheek    package 
complained  of  there   is  a  picture  of  Dr.  A.  Q.  Sim- 
mons  in   black,   placed   upon    the   face   of   the   label, 
of   about  the    same   'size    and   of   the    same   general 
appearance   and    in   the    same    position    relatively   on 
the  package   or  wrapper  as  the    picture   of   Dr.   M. 
A.   Simmons    on    the    packages    made    and    sold   by 
complainants,   and    that   said    picture   was    put   upon 
said    Cheek  package   by   defendants,  Zeilin  &  Co.,  to 
enable   them   the   more   easily   to   deceive   the    public 
and   the   consumers   of   complainants'  medicine;    that 
said  Cheek   packages  are  well  calculated   to*  deceive, 
and    do   deceive   and    entrap   the    unwary   who    call 
for  "  Simmons'   Liver   Medicine,"    manufactured    and 
sold    by   complainants,   the   name,   picture,   and    gen- 
eral   appearance    of    the    package    deceiving    them ; 
and    that   defendants,   well    knowing   this   fact,   have 
repeatedly   filled    orders   with    said   Cheek    packages, 

which  orders  called   for  "Simmons'  Liver  Medicine" 
8-9  p 
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or  "  Dr.  Simmons'  Liver  Medicine,"  made  by  com- 
plainants; and  that  said  defendants  are  now  selling 
large  quantities  of  said  medicine  put  up  in  said 
Cheek  packages  to  complainants'  customers  and  to 
the  trade  in  tlie  territory  where  complainant  is 
most  largely  engaged  in  selling  its  said  "  Simmons' 
Liver  Medicine,"  and  that  by  reason  thereof  com- 
plainant has   been   greatly   injured. 

Respondents,  Zeilin  &  Co.,  deny  all  charge  of 
fraudulent  purpose  in  putting  out  said  Cheek  pack- 
age, and  deny  that  it  is  a  spurious  or  sham  prep- 
aration; admit  that  said  medicine  is  not,  in  point 
of  fact,  manufactured  in  the  city  of  Memphis,  and 
say  tliat  it  is  manufactured  in  the  laboratory  of 
respondents  in  tlie  city  of  Philadelphia,  and  that 
J.  H.  Zeilin  is  sole  proprietor -of  both.  J.  H.  Zeilin 
&  Co.  and  of  T.  F.  Cheek  &  Co.;  deny  that  said 
medicine  is  sold  in  said  packages  at  Memphis  for 
the  purpose  of  injuring  and  damaging  the  business 
of  complainant  and  of  deceiving  the  public;  deny 
that  the  warranty  of  A.  W.  Simmons  &  Co.  is 
pretended,  fraudulent,  or  fictitious,  and  state  that 
they  have  the  right  to  use  the  firm  name  of  A. 
W.  Simmons  &  Co.  or  T.  F.  Cheek  &  Co.  in  the 
city  of  Memphis  or  elsewhere;  set  forth  the  facts 
of  their  purchase  from  T.  F.  Cheek  and  wife  and 
the  Batons  substantially  as  hereinbefore  stated,  and 
say :  "  Having  acquired  the  trade-marks  of  T.  F. 
Cheek  &  Co.,  respondents  concluded  to  put  up  their 
medicine  in  the  wrappers  and  labels  used  by  T.  F. 
Cheek    &    Co.    at    Birmingham,   the-  only    difference 
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being  the  substitution  of  Memphis,  Tenn.,  for  Bir- 
inTnghara,  Ala.,  and  sell  their  medicine  through  the 
Mississippi  Valley,  making  Memphis  the  point  from 
which  the  shipments  were  made.  Accordingly,  re- 
spondents,  under  the  firm  name  of  T.  F.  Cheek  & 
Co.,  established  a  depot  at  Memphis,  and  have  since 
conducted  the  business  under  the  name  of  T.  F. 
Cheek  &  Co.  Respondents  deny  that  the  labels  and 
wrappers  in  which  said  medicine  is  inclosed  is  any 
infringement  whatever  of  the  trade-mark  rights  of 
complainant.  There  is  no  resemblance  whatever 
between  the  portrait  of  M.  A.  Simmons  and  A.  Q. 
Simmons.  The  packages  are  not  the  same  in  color, 
and  they  bear  no  resemblance  in  color,  and  there 
is  no  probability  of  consumers  being  deceived  in 
taking  one  for  the  other."  That  T.  F.  Cheek  & 
Co.  only  sell  said  medicine  in  the  form  of  powder 
and  in  twenty-five  cent  packages,  and  that  respond- 
ents were  induced  to  put  up  the  medicine  in  this 
form  because  they  could  do  so  more  cheaply  than 
it  could  be  put  up  in  the  form  in  which  J.  H. 
Zeilin  &  Co.  sell  their  medicine,  that  is,  their  "  Reg- 
ulator;" and  that  the  business  of  T.  F.  Cheek  & 
Co.  was  intended  to  meet  the  demands  of  the  trade 
in  the  Mississippi  bottom,  where  the  people  are  not 
accustomed  to  buying  medicine  in  large  packages ; 
that  the  twenty-five  cent  package  sold  by  T.  F. 
Cheek  &  Co.  was  intended  to  meet  the  require- 
ments of  the  negro  trade  in  the  Mississippi  Valley; 
and  that  while  the  medicine  is  intrinsically  as  val- 
uable  as  that   of   J.   H.   Zeilin   &   Co.,  it  is   put   up 
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ill  a  cheaper  package,  and  is  therefore  sold  for  less 
money  without  interfering  with  the  business  of  J. 
H.  Zeilin  &  Co.  at  Philadelphia.  They  state  that 
T.  F.  Cheek  put  said  medicine  up  in  a  package  in 
all  respects  similar  to  the  one  now  in  controversy 
as  far  back  as  1871,  and  prior  to  the  time  when 
the  predecessors  of  complainant  adopted  the  square 
package  and  bef6re  they  had  abandoned  the  use  of 
a  tin  can  for  their  medicines;  and  there  is  no  re- 
semblance whatever  between  the  labels  and  wrap- 
pers in  use  by  complainant  and  his  predecessors  at 
the  time  T.  F.  Cheek  began  business,  and  the  labels 
and  wrappers  then  adopted  by  T.  F.  Cheek  and 
now  used  by  T.'  F.  Cheek  &  Co.;  deny  that  the 
use  of  said  firm  name  of  T.  F.  Cheek  &  Co.  is  a 
fraud  upon  the  complainant  or  that  it  Avas  intended 
to  palm  oflf  spurious  goods  .  put  up  by  respondents 
and  sold  by  said  firm,  to  the  injury  of  complain- 
ant; deny  that  the  medicine  so  put  up  is  spurious, 
but  say  that  it  is  pure  and  of  the  best  quality; 
admit  that  there  is  nothing  on  the  packages  con- 
taining the  medicine  of  T.  .F.  Cheek  &  Co.  indi- 
cating that  respondents  are  in  any  manner  con- 
nected therewith,  and  insist  that  they  have  a  right 
to  do  business  in  Philadelphia  under  the  firm  name 
of  J.  H.  Zeilin  &  Co.  and  in  Memphis  under  the 
firm  name  of  T.  F.  Cheek  &  Co.;  deny  that  they 
have  avoided  any  identification  with  T.  F.  Cheek 
&  Co.,  but  say  that,  on  the  contrary,  they  have 
openly  shipped  the  medicine  from  their  laboratory 
ill    Philadelphia  to   their   store-house    in   the   city   of 
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Memphis,  and  that  the  defendant,  Corse,  who  is  a 
member  of  the  family  of  J.  H.  Zeilin,  has  charge 
of  the  business;  deny  that  the  medicine  is  gener- 
ally known  by  any  particular  appellation  to  all 
consumers,  but  say  that  it  depends  a  great  deal 
upon  the  locality  as  to  what  the  public  calls  it — 
that  among  the  more  ignorant  it  is  sometimes  called 
"Simmons,"  without  the  use  of  any  other  word,  and 
that  generally  it  is  called  "Liver  Regulator,"  and  by 
some  it  is  called  "Liver  Medicine;"  that  at  various 
times  since  defendants  began  business  various  per- 
sons have  used  the  words  "Liver  Medicine"  in  con- 
nection with*  the  word  "Simmons"  in  one  form  or 
another,  and  that  for  years  they  have  been  in  liti- 
gation with  first  one  and  then  another  member  of 
the  family,  and  that  a  man  by  the  name  of  Sim- 
mons, and  not  a  member  of  the  family,  is  selling 
a  liver  medicine  in  Texas,  and  uses  the  word  "Sim- 
mons" as  a  part  of  his  trude-mark,  and  that  a  man 
named  Thedford  is  the  manufacturer  and  vendor  of 
"Simmons'  Liver  Medicine"  at  Judson,  Ga.,  and 
that  all  this  has  been  brought  about  by  means  of 
the  extensive  advertising  of  respondents'  medicine, 
and  that,  consequently,  to  protect  themselves,  they 
having  bouglit  out  T.  F.  Cheek  &  Co.,  as  afore- 
said, concluded  to  manufacture  and  put  up  in  a 
cheaper  package  the  medicine,  and  sell  it  in  Mem- 
phis under  the  firm  name  of  T.  F.  Cheek  &  Co., 
and  under  the  trade-marks  acquired,  as  aforesaid, 
from  T.  F.  Cheek  and  Eaton.  They  deny  that  they 
have   sold,   and   are   now   selling,   large  quantities   oi' 
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the  medicine  of  T.  F.  Cheek  &  Co.  to  the  custom- 
ers of  complainant,  or  that  they  ever  damaged 
complainant  in  any  respect,  but  say  they  are  sell- 
ing the  medicine  to  their  own  customers,  and  are 
doing  what  they  can  to  build  up  a  fair  and  legiti- 
mate  business. 

The  complainant  is  not  entitled  to  any  relief  on 
the  ground  of  infringement  of  its  trade-mark,  as 
such,  technically  considered.  The  right  to  acquire 
property  in  a  trade-mark,  by  the  use  upon  vendible 
commodities  of  some  mark,  symbol,  sign,  or  word 
susceptible  of  being  used  as  such,  is  a  common  law 
right,  and  the  property  so  acquired  is*  always  pro- 
tected by  Courts  of  Equity  in  a  proper  case.  The 
object  and  purpose  of  a  trade-mark  is  to  indicate 
by  its  meaning  or  association  the  origin  or  owner- 
ship of  the  article  to  which  it  is  applied,  so  that 
the  manufacture  or  product  of  the  owner  of  same 
may  be  readily  recognized  in  the  market.  "This 
may,  in  many  cases,  be  done  by  a  name,  a  mark, 
or  device  well  known  but  not  previously  applied  to 
the  same  article.  But  though  it  is  not  necessary 
that  the  word  adopted  as  a  trade  name  should  be 
a  new  creation  never  before  known  or  used,  there 
are  some  limits  to  the  right  of  selection.  *  *  * 
No  one  can  claim  protection  for  the  exclusive  use 
of  a  trade-mark  or  trade  name  which  would  prac- 
tically give  him  a  monopoly  in  the  sale  of  any 
goods  other  than  those  produced  or  made  by  him- 
self. If  he  could,  the  public  would  be  injured 
rather  than  protected,  for  competition  would  be  de- 


APRIL  TERM,  1893.  119 


C.  F.  Simmons  Medicine  Co.  v.   Mansfield  Drug  Co. 

« 

stroyed.  ITor  can  a  general  name,  or  name  merely 
descriptive  of  an  article  of  trade — of  its  qualities, 
ingredients,  or  characteristics — be  employed  as  a 
trade-mark,  and  the  exclusive  use  of  it  be  entitled 
to  legal  protection."  Lawrence  Mfg,  Co.  v.  Tennes- 
see Mfg.  Co,,  138  U.  S.,  537;  Delaware  Sf  H,  Canal 
Co.   V.    Clark,   13    Wall.,   311. 

The  words  "Liver  Medicine"  are  purely  de- 
scriptive, and  could  not  be  appropriated  by  the 
complainant  to  indicate  its  preparation  alone,  nor 
could  the  word  "  Simmons,"  in  connection  with  the 
words  "  Liver  Medicine,"  be  appropriated  by  the 
complainants  to  its  preparation  alone,  that  name, 
under  the  proof,  having  become  merely  descriptive 
of  medicine  prepared  under  the  formula  of  old  Dr. 
Simmons,  and  used  by  many  people  in  connection 
with  medicines  prepared  under  that  formula.  Mar- 
shall V.   Pinkham,   52    Wis.,   572. 

But  the  complainants  contend  that  at  all  events 
they  are  entitled  to  relief  against  this  Cheek  pack- 
age, on  the  ground  of  what  is  styled,  in  some  au- 
thorities, unfair  competition  in  business.  In  rela- 
tion to  the  class  of  subjects  we  now  have  under 
consideration,  this  may  be  defined,  in  general  terms, 
as  consisting  of  any  device  or  trick  whereby  one 
manufacturer's  or  dealer's  goods  are  palmed  off  in 
the  market  as  and  for  the  goods  of  another,  in 
fraud  of  the  public  and  of  the  person  whose  goods 
are  so  displaced,  the  most  usual  of  such  devices 
being  the  simulation  of  labels,  the  imitation  of 
another's   style  of   putting   up  goods,  and  the  repro- 
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duction  of  the  form,  color,  and  general  appearance 
of  his  packages.  An  attempt  to  enumerate  all  such 
devices  would  be  as  futile  as  an  effort  to  catalogue 
all  the  expedients  that  fraud  can  employ.  It  i& 
only  within  recent  years  that  a  distinction  has  been 
taken  in  the  authorities  between  this  class  of  con- 
troversies and  technical  trade-mark  cases.  In  the 
earlier  reported  decisions,  infringements  of  trade- 
marks and  simulations  of  labels  and  packages  are 
all  intermingled  under  the  general  designation  of 
trade-marks,  or  treated  as  in  substance  the  same 
thing,  if  not  the  same  in  exact  definition.  Lat- 
terly, however,  especially  in  this  country,  the  tend- 
ency has  been  to  a  narrowing  of  the  use  of  the 
term  "  trade-mark "  to  its  proper  signification  as  an 
arbitrary  symbol  affixed  by  a  manufacturer  or  mer- 
chant to  a  vendible  commodity,  and  to  exclude 
from  use  as  such  symbol  words  merely  descriptive 
or  generic,  or  merely  jexpressive  of  quality;  and 
*  also  to  exclude  from  designation  as  such  labels,  ad- 
vertisements, signs,  and  the  form,  size,  and  general 
appearance  of  packages  of  merchandise.  Browne 
on  Trade-marks,  Sees.  29,  39,  43,  79,  81,  83,  87,  89, 
89a,   6,   c,   d,   90,   91,   130,   131-134,   137,   544. 

The  new  classification,  while  useful,  seems  to 
lack  something  of  logical  accuracy,  inasmuch  as 
the  imitation  of  another's  trade-mark,  if  inten- 
tional, and  done  with  the  purpose  of  pirating  his 
trade  thereby,  is  as  truly  an  instance  of  unfair 
competition  in  business  as  any  other  fraudulent  de- 
vice  adopted   for  that    purpose.      So   that   the   effect 
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is,  in  t)ie  main,  only  the  attainment  of  a  more 
correct  and  accurate  use  of  the  term  "  trade-mark,'* 
while  the  cases  falling  under  the  new  classification 
are  subject  to  most  of  the  principles  that  govern 
technical  trade-marks,  but  not  to  all.  Moreover, 
the  principles  that  arc  common  to  trade-mark  law 
as  thus  narrowed,  and  to  the  subject  of  unfair 
competition  in  business,  are  also  applicable  to  com- 
petition in  other  kinds  of  business  besides  the  sale 
of  articles  of  merchandise,  leaving,  however,  a  re- 
siduum of  peculiar  rules  applicable  only  to  techni- 
cal   trade-marks. 

The  correspondences  between  the  two  classes  of 
cases  are  more  numerous  than  their  differences.  As 
in  cases  of  trade-mark,  so  in  cases  of  unfair  com- 
petition in  business,  impositijon  upon  the  public  is 
a  necessary  constituent  of  the  plaintiff's  title  to 
sue,  but  only  in  the  fact  that  it  is  the  test  of  the 
invasion  of  the  plaintiff's  rights  by  the  defendant. 
As  in  one,  so  in  the  other,  the  object  and  purpose  ' 
of  the  law  is,  first,  to  secure  to  him  who  has  been 
instrumental  in  bringing  into  market  a  superior 
article  of  merchandise  the  fruit  of  his  industry 
and  skill,  and,  secondly,  to  protect  the  community 
from  imposition.  As  in  one,  so  in  the  other,  the 
underlying  principle  is  that  one  man  is  not  to  sell 
his  own  goods  under  pretense  that  they  are  the 
goods  of  another;  and  as  in  one,  so  in  the  other, 
the   violator    of    another's    rights    pirates    upon    the 

good   will    of    that  other's   friends   aiid   customers   or 

* 

the.  patrons   of    his    trade    and    business,    by   sailing 
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under  his  flag  without  his  '  authority  or  consent. 
There  is  this  diflference,  however.  The  law  of 
tracje-marks  is  designed  to  protect  primarily  a  prop- 
erty right  (Browne  on  Trade-marks,  Sees.  45-47), 
and,  as  incidental  thereto,  gives  redress  for  the  in- 
juries resulting  from  invasions  of  that  right,  a  dis- 
tinct, technical  trade-mark  being  in  itself  evidence, 
when  wrongfully  used,  of  an  illegal  act,  while  the 
jurisdiction  exercised  over  cases  of  unfair  competi- 
tion in  business  is  grounded  iu  the  prevention  of 
fraud.  Fraudulent  intention  is  not  a  necessary  in- 
gredient of  a  pure  trade-mark  case,  as  an  invasion 
of  another's  trade-mark  rights  may  be  the  result 
of  accident  or  of  a  misunderstanding,  although  it 
may  be  and  probably  is  true  that  in  the  majority 
of  cases  fraud  is  an  element  in  trade-mark  cases 
in  awarding  damages  and  costs  (Browne  on  Trade- 
marks, Sees.  386,  468),  while  in  a  case  of  unfair 
competition  in  business,  fraud  is  of  its  essence. 
Browne  on  Trade-marks,  2d  Ed.,  pages  417-423, 
Sees.  418-420;  Apollinaris  Co.  v.  Brumler^  decided 
by  the  Supreme  Court  of  New  York,  reported  in 
New  York  Law  Journal,  February  4,  1890;  Cox's 
Manual  of  Trade-mark  Cases,  2d  Ed.,  429,  430; 
Carson  v.  Ury,  39  Fed.  Rep.,  777.  In  the  last- 
named  case  the  true  distinction  is  thus  accurately 
expressed  by  Thayer,  J.:  "The  Court  cannot  inter- 
fere in  this  instance,  as  in  ordinary  trade-mark 
cases,  on  the  ground  that  one  person  is  intention- 
ally or  unintentionally  appropriating  a  mark,  sym- 
bol,   design,    or   word   which    has    become   the   e^^clu- 
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sive  property  of  another  when  used  by  him  to 
distinguish  goods  of  a  certain,  class.  In  short,  this 
is  not  a  trade-mark  case.  As  I  view  it,  it  is  a 
bill  filed  to  restrain  the  defendants  from  perpetrat- 
ing a  fraud  which  injures  the  complainant's  busi- 
ness and  occasions  him  a  pecuniary  loss.  Even 
where  no  trade-mark  was  infringed  or  involved, 
Courts  of  Equity  have  granted  injunctions  on  more 
than  one  occasion  against  the  use  upon  goods  of 
certain  marks,  labels,  wrappers,  etc.,  when  the  evi- 
dent design  of  such  use  was  to  deceive  the  public 
by  concealing  the  true  origin  of  the  goods  and 
making  it  appear  that  they  were  the  product  of 
some  other  manufacturer  of  established  reputation, 
thereby  depriving  the  latter  of  a  portion  of  the 
patronage  that  would  otherwise  come  to  him,  or 
injuring  the   reputation   of   his   goods." 

A  short  reference  to  some  of  these  cases  may 
be  useful.  In  Knott  v.  Morgan,  2  Keen,  213  (Cox's 
Manual,  No.  57),  it  appeared  that  the  omnibuses  of 
the  London  Conveyance  Company  were  painted,  and 
their  servants  clothed,  in  a  special  and  distinctive 
manner,  and  that  defendant  began  to  run  omnibuses 
similarly  painted,  with  servants  similarly  clothed. 
On  motion  by  plaintifl:',  an  injunction  was  granted 
to  restrain  the  defendants  from  imitating  the  plaint- 
ift''8  line  of  omnibuses.  Lord  Langdale,  in  deliv- 
ering his  judgment  in  the  case,  expressly  stated 
that  the  plaintiff'  had  no  exclusive  right  to  the 
words  "  Conveyance  Company "  or  "  London  Con- 
veyance   Company,"   or   any   other  words,    but    held 


124  JACKSON": 


C.   F.  Simmons  Medicine  Co.  v,  Mansfield  Drug  Co. 

that  they  had  the  right  to  call  upon  the  Court  to 
restrain  the  defendante  from  fraudulently  using  pre- 
cisely the  same  words  and  devices  which  plaintiff 
had  taken  for  distinguishing  his  property,  and 
thereby  depriving  him  of  the  fair  profits  of  his 
business  by  attracting  custom  on  the  false  repre- 
sentation that  carriages,  really  the  defendant's,  be- 
longed to  or  were  under  the  management  of  the 
plaintiff. 

In  Williams  v.  Jolmson,  2  Bos.,  1,  decided  by  the 
Supreme  .Court  of  New  York  in  1857,  and  reported 
as  No.  150  of  Cox's  Manual,  it  appeared  that 
plaintiffs  were  manufacturers  of  soap  which  they 
sold  under  the  name  of  "Genuine  Yankee  Soap,'^ 
using  a  particular  style  of  wrapper,  form  of  cake, 
hand-bill,  etc.,  and  that  the  defendant  put  up  hi& 
soap  in  a  similar  manner  with  slight  variations. 
It  also  appeared  that  there  was  sufficient  doubt 
,  about  the  exclusive  right  of  the  plaintiff  to  use 
the  words  "Genuine  Yankee"  to  prevent  their  be- 
ing protected.  An  injunction  was  granted  restrain- 
ing the  defendant  from  using  the  simulated  wrapper, 
etc.,  complained  of.  Woodruff,  J.,  in  his  judgment 
referred  particularly  to  the^  form  and  size  of  cake,, 
particular  mode  of  covering  and  packing,  a  com- 
bination of  three  labels  on  each  cake,  and  an  ex- 
terior hand-bill  upon  the  box,  and  the  arrangement 
of  the  whole,  and  to  the  fact  that  the  defendant 
had  copied  the  form,  appearance,  color,  style,  and 
substantial  characteristics  which  distinguished  the 
plaintiff's  goods. 
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In  Lea  v.  Hailey,  an  English  case,  decided  in 
1869,  and  reported  as  No.  325  in  Cox's  Manual,  it 
appeared  that  the  plaintiffs  were  coal  merchants, 
and  carried  on  business  at  22  Pall  Mall  as  "The 
Guinea  Coal  Company,"  and  that  the  defendant, 
who  was  their  former  manager,  set  up  for  himself 
at  Beaufort  Buildings,  Strand,  as  the  "Pall  Mall 
Guinea  Coal  Company,"  and  afterwards  removed  to 
46  Pall  Mall.  An  injunction  was  granted  to  re- 
strain the  defendant  from  trading  under  that  name 
in  Pall  Mall.  It  was  said,  per  Giffard,  L.  J.:  "I 
quite  agree  that  the  plaintiffs  have  no  property  in 
the  name  (Guinea  Coal  Company),  but  the  principle 
upon  which  the  cases  on  this  subject  proceed  is, 
not  that  there  is  property  in  the  word,  but  that 
it  is  a  fraud  on  a  person  who  has  established  a 
trade  and  carries  it  on  under  a  given  name  that 
some  other  person  should  assume  the  same  name, 
or  the  same  name  with  a  slight  alteration,  in  such 
a  way  as  to  induce  persons  to  deal  with  him  in 
in  the  belief  that  they  are  dealing  with  a  person 
who   has   given   a   reputation  to   the   name." 

la  Frese  v.  Backoff  decided  by  Judge  Wheeler, 
of  the  United  States  Circuit  Court  for  the  South- 
ern District  of  New  York,  in  1878  (R.  Cox's  Man., 
603),  it  appeared  that  plaintiffs  were  a  firm  of  tea 
merchants  who  sold  "Hamburg  Tea"  in  a  peculiar 
form  of  package,  the  tea  being  inclosed  in  long, 
cylindrical  parcels  with  pink  wrappers,  and  with 
crimson  papers  of  directions  and  yellow  ones  of 
warning    tied    in,    and    having    a    white    label    with 
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the  firm  name  within  a  circle  pasted  across  the 
ends  of  tlie  string,  and  another  white  label  with 
the  same,  and  the  words  "  Hamburg  Hopfensack  6 '' 
embossed  thereon,  pasted  on  the  package.  The 
defendant  at  first  put  up  his  tea  in  a  precisely 
similar  manner,  but,  after  the  commencement  of 
the  suit,  discontinued  tlie  firm  name  and  inserted 
his  own.  An  injunction  was  granted  restraining 
him  from  using  packages  similar  to  those  of  the 
plaintiff. 

In  Sawyer  v.  Horn^  decided  in  1880,  in  the 
United  States  Circuit  Court  for  the  District  of 
Maryland  (R.  Cox's  Man.,  667),  complainant  alleged 
that  to  individualize  and  identify  his  bluing,  he 
adopted  a  peculiar  and  original  style  of  package, 
"  consisting  of  a  blue  cylinder  having  a  red  top," 
and  that  his  goods  had  long  been  known  and  iden- 
tified by  consumers  by  the  peculiar  appearance  of 
the  package.  It  was  also  set  forth  that  his  method 
of  packing,  including  the  size,  shape,  and  color  of 
his  large  packages,  was  original  with  him,  and.  had 
never  been  varied.  It  was  shown  that  the  defend- 
ant had  knowingly  made  and  sold  bluing  put  up 
in  boxes  and  packages  imitating  complainant's  article 
in  all  these  particulars,  except  that  he  used  his 
own  name  and  made  changes  in  the  wording  of 
his  label.  Defendant  was  restrained  from  putting 
up  his  goods  in  the  manner  stated,  "  or  in  any 
other  manner  so  simulating  the  form,  color,  labels, 
and  appearance  given  by  the  complainant  to  his 
goods,  as   to  mislead   purchasers  into  taking  one  for 
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the   other,"    and    this  "whether  the    plaintift'   has    a 
trade-mark   or   not." 

In  Avery  v.  Meikle,  81  Ky.,  75,  decided  in  1883,. 
it  appeared  that  the  defendant  had  not  imitated 
plaintiff's  trade-mark,  yet,  that  by  the  exact  simu- 
lation of  plaintiff's  plow  in  every  perceivable  point, 
exposed  to  an  ordinary  observer  and  purchaser,  and 
the  use  of  the  same  coloring  and  staining,  the 
same  relative  position  of  the  letters  and  figures  as 
employed  and  used  by  the  plaintiff,  avoiding  the 
literal  appropriation  of  any  part  of  the  trade-mark, 
they  had  obscured  their  own  and  appellant's  trade- 
mark,  but  at  the  same  time  sought  to  avoid  de- 
tection and  responsibility  in  doing  so,  and  to  cause 
their  plows  to  be  taken  for  and  purchased  as  those 
of  plaintiff';  that,  laying  aside  their  own  letters 
and  numerals,  which  they  commonly  used  to  indi- 
cate the  size,  series,  and  quality  of  their  plows, 
they  took  up  those  of  plaintiff;  that  they  quit  let- 
tering cast  and  figuring  steel  plows,  and  reversed 
that  order,  adopting  the  order  used  by  plaintiff"; 
that  they  consulted  and  deliberated  before  adopting 
the  letters  and  numerals  or  imitating  the  construc- 
tion of  plaintiff's  plows ;  and  that  after  this  delib- 
eration they  so  imitated  the  numerals  and  lettering 
of  appellant's  plows  that  nothing  but  the  reading 
of  their  trade-mark,  and  close  inspection,  could  dis- 
tinguish the  difference;  that  they  made  large  quan- 
tities of  plows,  leaving  oft*  their  own  trade-mark 
and  name  and  substituting  therefor  the  names  of 
jobbers  who  were  well   known   in   the  market   to   be 
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vendors  and  not  makers  of  plows,  making  it  in 
their  hands,  therefore,  impossible,  without  the  aid 
of  expert  knowledge,  to  tell  the  diiference  between 
a  Meikle  and  an  Avery  plow,  as  they  both  had 
the  same  indicia  and  were  constructed  alike,  the 
maker's  name  being  altogether  suppressed ;  and  that 
they  employed  small  salesmen  to  sell  their  plows, 
who  -placed  them  on  the  market  one-half  dollar 
cheaper  'than  the  Avery  plow,  and  so  advertised 
them  as  to  be  taken  for  those  of  plaintiff.  It  was 
held  that  plaintiffs  were  entitled  to  injunction  and 
relief.  And  in  setting  forth  the  grounds  of  the 
judgment  the  Court  say:  "The  confusion  which 
prevails  in  the  argument  against  the  jurisdiction  in 
this  case  results  from  assuming  that  in  all  cases 
the  complainant  must  make  out  a  legal  title'  to  an 
exclusive  trade- mark,  by  means  of  which,  or  some 
part  of  which,  the  defendant  had  done  the  wrong 
and  injury  to  his  rights.  The  authorities  do  not 
sustain  this  assumption,  but,  on  the  contrary,  are 
numerous  and  strong  that  the  wrong  consists  in 
one  person  fraudulently  selling  his  goods  as  and 
for  those  of  another,  either  by  the  use  of  the 
others  trade  mark  or  indicia,  or  by  any  means  what- 
ever, if  such  fraudulent  practices  result,  or  are 
likely  to  result,  in  damage  to  the  complainant. 
*  *  *  As  the  object  of  the  Courts  of  Equity  is 
to  prevent  one  man  injuring  another's  rights  by 
selling  his  goods  as  those  of  the  other,  why  not 
prevent  all  fraudulent  misrepresentations — whether 
oral,   by   signs,    symbols,   trade-marks,    labels,   words, 
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or  figures — by  which  that  wrong  is  accomplished? 
The  injury  is  the  same,  no  matter  how  or  by  what 
means  it  may  be  done,  and  the  responsibility  should 
attach  when  that,  injury  is  deliberately  and  fraud- 
ulently  committed." 

In  Lelanche  Battery  Co,  v.  Western  Electric  Co,^ 
23  Fed.  Rep.,  275,  decided  in  1885,  it  appeared  that 
there  was  no  trade-mark  in  the  case,  but  say  the 
Court :  "  The  defendants  have  imitated  the  label  of 
the  complainant  to  the  minutest  details,  except  the 
signature  at  the  bottom.  The  complainant  is  en- 
titled to  protection  against  the  unlawful  competition 
in  trade  thus  engendered  by  the  simulation  of  its 
label,  and  upon  this  ground  a  decree  is  ordered  in 
its  favor." 

In  the  case  of  Anheiser  Busch  Brewing  Association 
V.  Clarke,  26  Fed.  Rep.,  410,  decided  in  1886,  it 
appeared  that  "  the  complainant  was  the  first  to  use 
for  bottled  beer  a  label  with  a  diagonal  red  band, 
with  the  name  of  the  kind  of  beer  appearing  in 
white  letters  on  the  red  band,  and  that  he  has 
been  habitually  using  .this  label  for  two  years." 
It  appeared  to  the  Court,  from  an  inspection  of 
the  labels,  that  defendant's  labels  on  bottles  of  beer 
would  be  likely  to  deceive  purchasers  desiring  com- 
plainant's beer,  and  an  injunction  was  ordered. 
There  was  no  question  of  trade-mark  in  the  case. 
To  same  eflfect  see  Anheiser  Brewing  Co,  v.  Pisa^  24 
Fed.   Rep.,   149. 

And    Browne,   in    his   work    on    Trade-marks,    at 

Section   43,   under    the    heading   of  *' Unfair   Compe- 
9^9  p 
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tition  in  Business,"  writes  thus:  "In  examining 
cases  classified  in  digests  and  books  of  reports  as 
those  of  trade-marks,  the  reader  is  sometimes  puz- 
zled. In  the  absence  of  the  slightest  evidence  that 
technical  trade-marks  have  been  infringed.  Courts 
of  Equity  have  granted  full  and  complete  redress 
for  an  improper  use  of  labels,  wrappers,  bill-heads, 
signs,  or  other  things  that  are  essentially  publici 
juris.  The  difficulty  is  that  wrong  names  are  used. 
French  speaking  nations  have  a  standard  name  for 
this  kind  of  wrong.  The  term  used  is  concui^eiice 
deloyale.  This  term  may  be  fairly  anglicized  as  a 
dishonest,  treacherous,  perfidious  rivalry  in  trade. 
In  the  German  Imperial  Court  of  Colmar,  in  1873, 
the  Court  said  that  current  jurisprudence  under- 
stands by  concurrence  deloyale  all  maneuvers  that 
cause  prejudice  to  the  name  of  a  property,  to  the 
renown  of  a  merchandise,  or  in  lessening  the  cus- 
tom due  to  rivals  in  business.  The  euphemism 
employed  as  a  head  to  this  section  will  answer 
the  present  purpose.  It  implies  a  fraudulent  inten- 
tion, while,  on  the  contrary,  an  enjoinable  infringe- 
ment of  a  technical  trade-mark  may  be  the  result 
of  accident  or  misunderstanding,  without  actual 
fraud  being  an  element.  At  law  special  damage, 
unless  damage  is  necessarily  presumed,  deceit,  or 
fraudulent  intent  must  be  proved  in  all  cases  to 
warrant  a  recovery.  This  is  not  always  so  in 
equity,  but  it  is  common  both  in  law  and  equity 
where  the  infringement  is  perpetrated  by  other 
modes   and    means   than    the   use   of    any   part   of    a 
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trade-mark  itself;  and,  whether  a  trade-mark  is 
shown  to  have  been  imitated  or  not,  if  the  goods 
of  one  have  been  intentionally  and  fraudulently 
sold  as  the  goods  of  another,  and  the  latter  has 
sustained  damage,  or  the  former  threatens  to  con- 
tinue acts  tending  to  that  end,  a  Court  of  Equity 
will  restrain  the  further  commission  of  them.  This 
subject  belongs  properly  to  the  class  of  good  will 
cases,  but,  nevertheless,  it  is  necessarily  an  ingre- 
dient in  a  great  majority  of  trade-mark  cases.  As 
an  illustration,  take  Craft  v.  Day,  in  1843,  which 
is  not  a  technical  trade-mark  case.  In  that.  Lord 
Laugdale,  M.  R.,  granted  an  injunction  to  restrain 
the  defendant  from  using  labels  or  show-cards  cal- 
culated to  mislead  the  public,  saying  that  the  right 
which  any  person  may  have  to  the  protection  of 
the  Court  does  not  depend  upon  any  exclusive 
right  to  a  particular  name  of  a  man  or  to  a  par- 
ticular form  of  words.  His  right,  said  he,  is  to  be 
protected  against  fraud,  and  fraud  may  be  practiced 
by  means  of  a  name,  though  the  person  using  it 
have  a  perfect  right  to  use  that  name  provided 
he  do  not  accompany  the  use  of  it  with  other  cir- 
cumstances  to   eftect   fraud." 

In  Croft  V.  Day,  7  Beav.,  84,  above  referred  to, 
the  following  apt  language  upon  this  subject  also 
occurs,  in  addition  to  that  above  quoted :  "  The 
accusation  which  has  been  made  against  this  de- 
fendant is  this :  That  he  is  selling  goods  under 
forms  and  symbols  of  such  a  nature  and  character 
as  will   induce  the  public  to   believe  that  he  is  sell- 
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iug  the  goods  which  are  manufactured  at  the  man- 
ufactory which  belonged  to  the  testator  in  this 
cause.  It  has  been  very  correctly  said  that  the 
principle  in  these  cases  is  this:  that  no  man  has 
the  right  to  sell  his  own  goods  as  the  goods  of 
another.  You  may  express  the  same  principle  in 
a  different  form,  and  say  that  no  man  has  a  right 
to  dress  himself  in  colors,  or  adopt  the  bare  sym- 
bols, to  which  he  has  no  peculiar  or  exclusive 
right,  and  thereby  personate  another  person,  for 
the  purpose  of  inducing  the  public  to  suppose 
either  that  he  is  that  other  person  or  that  he  is 
connected  with  and  selling  the  manufacture  of  such 
other  person,  while  he  is  really  selling  his  own. 
It  is  perfectly  manifest  that  to  do  those  things  is 
to   commit   a  fraud,  and   a  very  gross  fraud." 

And  in  Lawrence  Mfg.  Co.  v.  Tennessee  Mfg.  Co., 
138  XJ.  S.,  537,  it  is  said:  "It  seems,  however,  to 
be  contended  that  plaintiff  was  entitled  at  least  to 
an  injunction,  upon  the  principle  applicable  to  cases 
analogous  to  trade-marks — that  is  to  say,  on  the 
ground  of  fraud  on  the  public  and  on  the  plaintiff, 
perpetrated  by  defendant  by  intentionally  and  fraud- 
ulently selling  its  goods  as  those  of  the  plaintiff. 
Undoubtedly,  an  unfair  and  fraudulent  competition 
against  the  business  of  the  plaintiff — conduct  with 
the  intent  on  the  part  of  the  defendant  to  avail 
itself  of  the  reputation  of  the  plaintiff  to  palm 
off  its  goods  as  plaintiff's — would  in  a  proper  case 
constitute  ground  for  relief."  Then  the  Court  fur- 
ther proceeds :    "  In    Putnam   Nail  Co.  v.   Bennett,  43 
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Fed.  Rep.,  800,  where  the  bill  alleged  that  the  de- 
fendants had  imitated  i.)laintiflf's  method  of  bronzing 
horse-shoe  nails  which  plaintiff'  used  as  a  trade- 
mark, with  the  intention  of  deceiving  the  public 
into  buying  their  goods  instead  of  plaintiff's,  and 
the  question  came  up  pn  demurrer,  Mr.  Justice 
Bradlej',  after  stating  certain  averments  of  the  bill, 
said  orally :  '  There  is  here  a  substantial  fact  stated, 
that  the  public  and  customers  have  been,  by  the 
alleged  conduct  of  the  defendants,  deceived  and 
misled  into  buying  the  defendant's  nails  for  the 
complainant's.  That  averment  is  amplified  in  para- 
graph four  of  the  bill.  Now,  a  trade-mark,  clearly 
such,  is  in  itself  evidence,  when  wrongfully  used 
by  a  third  party,  of  an  illegal  act.  It  is  of  itself 
evidence  that  the  party  intended  to  defraud  and  to 
palm  off*  his  goods  as  another's.  Whether  this  is 
in  itself  a  good  trade-mark  or  not,  it  is  a  style  of 
goods  adopted  by  the  complainant  which  the  defend- 
ants have  imitated  for  the  purpose  of  deceiving,  and 
have  deceived,  the  public  thereby,  and  induced  them 
to  buy  their  goods  as  the  goods  of  the  complain- 
ant. This  is  fraud.' "  The  Court  quotes  with  ap- 
proval the  case  of  '  Wotherspoon  v.  Currie^  L.  E.,  5 
H.  L.,  508,  known  as  the  "Qlentield  Starch  Case," 
and  Thompson  v.  Montgomery,  L.  R.,  41  Ch.  Div., 
35   and   50,  known    as   the   "•  Stone   Ale   Case." 

''In  this  important  case,"  says  the  learned  com- 
piler of  Cox's  Manual  of  Trade-mark  Cases  in  a 
note  to  same,  "the  Supreme  Court  of  the  United 
States  for  the   first    time    in    its    history   recognizes 
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and  explains  the  fundamental  differences  between 
tlie  piracy  of  a  trade-mark  and  unfair  competition 
in  businei^s.  In  Goodyear  Co.  v.  Gooilyear  Rubber 
Co.,  allusion  was  made  to  the  existence  of  a  rule 
whereby  'unfair  trade'  is  restrained,  but  no  attempt 
was  made  to  define  it,  or  to  interpret  the  adjudi- 
cations which  illustrate  its  application  and  purpose. 
The  lucid  and  accurate  opinion  of  Chief  Justice 
Fuller  in  the  case  before  us  establishes  a  classifica- 
tion which  is  obviousl}^  logical  and  obviously  useful 
and  of  value  to  the  public;  and  his  conclusions 
are  at  variance  with  perhaps  not  a  single  well-con- 
sidered case  to  be  found  in  the  books.  The  doc- 
trines affecting  the  protection  of  technical  trade- 
marks are  easily  understood ;  but  the  subject  of 
what  has  come  to  be  known  as  'unfair  competition 
in  business'  is  much  broader  and  more  important. 
We  have  here  a  recognition  of  the  two  kinds  of 
cases — (1)  those  dependent  upon  the  right  of  prop- 
erty, and  (2)  those  dependent  upon  fraud,  whereby 
the  earlier  cases  and  the  thought  and  learning  of 
the  past  are  harmonized  and  made  to  run  hand  in 
hand."  And,  as  the  learned  author  further  remarks, 
"Courts  of  Equity  will  direct  the  manner  in  which 
words  that  are  publici  juris  shall  be  used,  and  will 
prohibit  their  use  in  an  inequitable  manner  for  the 
purpose  of  misleading  the  public  and  displacing  an 
existing  business.  Beyond  this  none  of  the  cases 
go,  nor  can  they  be  made  to  go  without  endan- 
gering the  doctrine  which  supports  them.  Thus,  in 
Wotherspoon  v.  Currie  the  wrong-doing  consisted  not 
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in  the  use  of  the  word  ^Glenfield'  in  the  abstract, 
but  in  the  use  of  that  word  in  a  particular  way. 
It  was  printed  by  the  defendant  in  conspicuous 
type,  whereby  his  starch  was  offered  and  sold  as 
*Glenfield  Starch.'  He  did  not  use  the  word  -Qlen- 
field'  to  indicate  where  his  article  was  made,  but, 
in  the  words  of  the  Court  of  Appeals  of  New 
York,  as  'a  short  phrase  between  buyer  and  seller,' 
or,  in  the  words  of  the  Supreme  Court  of  the 
United  States,  the  phrase  which  indicated  *the 
wish  to  buy,  and  the  power  to  sell  from  that  ori- 
gin/ He  used  it  in  that  'secondary  sense'  which  had 
come  to  mean  the  starch  of  the  complainant.  *  * 
It  has  happened  in  many  instances  in  which  de- 
scriptive words  have  been  involved  that,  by  reason 
of  the  character  of  the  pleadings  or  because  there 
was  no  attempt  to  »pply  the  doctHne  of  unfair 
competition,  the  plaintiff  has  failed.  But  the  effect 
of  these  cases  is  to  establish  only  that  descriptive 
words  are  publici  juris.  They  do  not  decide  that 
the  manner  in  which  such  words  are  used  will  not 
be  regulated  according  to  the  maxims  of  equity. 
There  are  decisions  perhaps  which  justify  deliber- 
ate fraud,  but  they  are  based,  in  almost  every  in- 
stance, upon  an  illogical  view  of  the  common  law 
rights  of  the  defendant,  and  the  assumption  that 
the  plaintiff  was  assailing  those  rights.  But  there 
is  no  real  conflict  between  the  authorities;  there 
has  been  merely  an  evolution  of  thought,  whereby 
we  reason  with  better  results  and  are  enabled  to 
understand    the   old   doctrine   and    more   intelligently 


136  JACKSON : 


C.  F.  Simmons  Medicine  Co.  v,  Mansfield  Drug  Co.     ' 

to  apply  it.  Perhaps  the  larger  expression  is  due 
to  looking  at  the  old  doctrine  under  a  stronger 
light  and  with  the  aid  of  the  influences  of  an 
increasing  civilization."  These  comments  of  the 
learned   author  meet   with   our  approval. 

The  Suprenie  Court  of  the  United  States,  in  a 
very  recent  case  {Brown  Chemical  Co.  v.  MeyeVj  189 
U.  S.,  540),  make  the  following  additional  observa- 
tions upon  this  subject:  ''The  theory  of  a  trade- 
mark proper,  then,  being  untenable,  this  case  re- 
solves itself  into  the  question  whether  the  defend- 
ants have,  by  means  of  simulating  the  name  of 
plaintift*'s  preparations,  putting  up  their  own  medi- 
cine in  bottles  or  packages  bearing  a  close  resem- 
blance to  those  of  plaintiff',  or  by  the  use  of  mis- 
leading labels  or  colors  endeavoring  to  palm  off 
their  goods  as  those  of  the  plaintiff.  The  law 
upon  this  subject  is  considered  in  the  recent  case 
of  Lawrence  Mfg.  Co.  v.  Tennessee  Mfg.  Co.^  138  U. 
S.,  537.  The  law  does  not  visit  with  its  reproba- 
tion a  fair  competition  in  trade.  Its  tendency  is 
rather  to  discourage  monopolies  except  where  pro- 
tected by  statute,  and  to  build  up  new  enterprises 
from  which  the  public  is  likely  to  derive  a  benefit. 
If  one  person  can,  by  superior  energy,  by  more 
extensive  advertising,  by  selling  a  better  or  more 
attractive  article,  outbid  another  in  popular  favor, 
he  has  a  perfect  right  to  do  so,  nor  is  this  right 
impaired  by  an  open  declaration  of  his  intention 
to   compete   with   the   other  in   the   market." 

As  to  the  quantum  and  character  of   evidence  in 
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this    kind   of    case,   some    useful    observations    occur 
in   the   reports.      In   Croft  v.  Day^   supra,  it  is   said : 
"It   is    perfectly   manifest    that    two    tilings    are   re- 
quired for  the    accomplishment   of   a  fraud   such   as 
is   here   contemplated.      First,  there  must   be   such  a 
general    resemblance   of    the    forms,   words,   symbols, 
and   accompaniments  as  to  mislead   the   public;    and, 
secondly,   a    suflBcient    distinctive    individuality   must 
be   preserved   so   as   to   procure   for  the   person   him- 
self  the    benefit   of   that   deception   which    the   gen- 
eral resemblance  is  calculated   to   produce.     To  have 
a   copy   of   the    thing   would    not   do,   for   though   it 
might  mislead   the    public   in   one   respect,   it   would 
lead   them    back  to   the    place   where    they   were   to 
get   the    genuine    article,   an    imitation   of    which    is 
improperly   sought  to  be  sold.     For  the  accomplish- 
ment  of    such   a    fraud   it  is    necessary,   in   the   first 
instance,   to    mislead    the    public,   and,   in    the   next 
place,   to    secure   a    benefit    to   the    party   practicing 
the   deception   by  preserving  his  own   individuality." 
In    McCann    v.    Anthony  the    Supreme    Court    of 
Missouri   say:  "The  governing  principle   is   that  one 
manufacturer   shall    not    be    allowed    to    impose   his 
goods  .upon    the    public    as    the    goods   of   another 
manufdcturer,  and   so   derive  a   profit   from   the   rep- 
utation   of   that    other.      It    is    not    necessary    that 
the  trade  mark,  trade  name,  sign,  label,  or  other  de- 
vice which   is   employed    bj'   one   merchant   for   that 
purpose   shall    be   an    exact    imitation   or  counterfeit 
of   the   trade-mark,  trade  name,  sign,  label,  or  other 
device   employed    by   the    other  manufacturer.      Nor 
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18  it  required  •  that  the  imitation  be  so  close  as  to 
deceive  cautious  and  prudent  persons.  It  is  suffi- 
cient if  it  be  so  close  as  to  deceive  the  incautious 
and  unwary,  and  thereby  work  substantial  injury  to 
the  other  manufacturer.  Nor  is  it  necessary  to 
prove  that  actual  fraud  was  intended  by  the  manu- 
facturer emplojnng  the  simulated  trade-mark,  trade- 
name, sign,  label,  or  other  device,  in  order  to  en- 
title the  other  manufacturer  to  relief  in  equity, 
or  to  an  action  for  damages  at  law.  Here,  as 
in  most  other  civil  actions,  the  law  does  not 
attempt  to  penetrate  the  secret  motives  or  intent 
with  which  the  act  is  done,  but  contents  itself 
with  the  conclusion  that  the  party  intended  the 
natural  and  probable  consequence  of  the  act,  and 
gives  its  judgment  accordingly."  Price  &  Stew- 
art's  American   Trade-mark   Cases,   p.   1061. 

In  Hostetter  v.  Adams,  10  Fed.  Rep.,  838,  the 
criterion  is  stated  to  be:  "If  the  general  effect  is 
to  deceive  an  ordinary  observer  having  no  cause  to 
use  more  than  ordinary  caution."  In  speaking  of 
the  packages  in  controversy  in  that  case,  Judge 
Blatchford  says:  "But  the  general  effect  to  the 
eye  of  an  ordinary  person  acquainted  with  .plaint- 
iff's bottle  and  label,  and  never  having  seen  the  de- 
fendant's label,  and  not  expecting  to  see  it,  must  be, 
on  seeing  the  defendant's,  to  be  misled  into  thinking  ' 
it  is  what  he  has  knowMi  as  the  plaintiff's." 

And,  by  analogy  to  trade-mark  cases,  "it  would 
be  a  mistake,  however,  to  suppose  that  the  resem- 
blance  must  be  such  as  would  deceive  persons  who 
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should  see  the  two  marks  placed  side  by  side. 
The  rule,  so  restricted,  would  be  of  no  practical 
use.  If  a  purchaser,  looking  at  the  article  offered 
to  him,  would  naturally  be  led,  from  the  mark 
impressed  on  it,  to  suppose  it  to  be  the  production 
of  the  rival  manufacturer,  and  would  purchase  it 
in  that  belief,  the  Court  considers  the  use  of  such 
a  mark  to  be  fraudulent.  But  I  go  further.  I 
do  not  consider  the  actual  physical  resemblance  of 
the  two  marks  to  be  the  sole  question  for  consid- 
eration. If  the  goods  of  a  manufacturer  have, 
from  the  mark  or  device  he  has  used,  become 
known  in  the  market  by  a  particular  name,  I 
think  that  the  adoption  by  a  rival  trader  of  any 
mark  which  will  cause  his  goods  to  bear  the  same 
name  in  the  market,  may  be  as  much  a  violation 
of  the  rights  of  that  rival  as  the  actual  copy  of 
the  device."  Seixo  v.  Provezendey  No.  256  Cox's 
Manual   Trade-mark   Cases. 

And,  continuing  the  analogy  of  trade-mark  cases, 
"all  that  can  be  done  is  to  ascertain  in  everv  case 
as  it  occurs,  whether  there  is  such  a  resemblance  as 
to  deceive  a  purchaser  using  ordinary  caution.  To 
constitute  an  infringement  of  a  trade-mark,  exact 
similitude  is  not  required,  but  an  infringement  is 
committed  when  ordinary  purchasers,  buying  with 
ordinary  caution,  are  likely  to  be  misled,  it  being 
enough  to  show  that  the  representations  bear  such 
a  resemblance  to  the  plaintiff's  mark  as  to  be  cal- 
culated to  mislead  the  public  generally  who  are 
purchasers  of   the    article    bearing   it.      That    means 
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persons  of  ordinary  intelligence  who  adopt  ordinary 
precaution  against  imposition  and  fraud,  and  use 
such  reasonable  care  and  observation  as  the  public 
generally  are  capable  of  using  and  may  be  expected 
to  exercise.  It  is  sometimes  the  case  that  the 
names  of  articles  are  of  a  character  to  mislead 
and  deceive,  they  being  idem  sonans  in  the  usual 
pronunciation;  or  the  form  of  the  package,  gen- 
eral appearance  of  the  wrapper,  color  of  label,  wax 
impressions  on  the  top  of  the  box  containing  the 
goods,  are  well  suited  to  divert  the  attention  of 
the  unsuspecting  buyer  from  any  critical  examina- 
tion, and  the  Courts  do  not  require  a  critical  ex- 
amination. It  was  well  said  by  Wood,  V.  C,  in 
1854,  that  in  every  case  the  Court  must  ascertain 
whether  the  difterences  are  made  bona  fiJe^  in  order 
to  distinguish  -the  one  article  from  the  other, 
whether  the  resemblances  and  the  difterences  are 
such  as  naturally  arise  from  the  necessity  of  the 
case,  or  whether,  on  the  other  hand,  the  difter- 
ences are  merely  colorable,  and  the  resemblances 
are  such  as  are  obviously  intended  to  deceive  the 
purchaser  of  the  one  article  into  the  belief  of  its 
being  the  manufacture  of  another  person.  Resem- 
blance is  a  circumstance  of  primary  importance  for 
the  Court  to  consider,  because  if  the  Court  finds, 
as  it  almost  invariably  does  find  in  such  cases, 
that  there  is  no  reason  for  the  resemblance  except 
for  the  purpose  of  misleading,  it  will  infer  that 
the  resemblance  is  adopted  for  the  purpose  of  mis- 
leading.     Such   is   the   reasoning   of    all    the   Courts. 
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Probably  Vice-chancellor  Shadwell  did  not  go  too 
far,  in  1847,  when  he  said  that  Mf  a  thing  con- 
tains twenty-five  parts,  and  but  one  is  taken,  an 
imitation  of  that  one  will  be  sufficient  to  contrib- 
ute to  a  deception,  and  the  law  will  hold  those 
responsible  who  have  contributed  to  the  fraud.' " 
Browne  on   Trade-marks,   Sec.  83,   and   cases   cited. 

And  in  the  case  of  Utad.  v.  Richardson^  appear- 
ing as  No.  698  of  Cox's  Manual  of  Trade -mark 
Cases,  the  following  facts  appeared :  The  plaintiffs 
and  defendants  were  bottlers  of  beer  for  export. 
Plaintiff's  label  consisted  of  a  representation  of 
the  head  of  a  bull- dog  on  a  black  ground,  sur- 
rounded by  a  blue  circular  band,  on  which  were 
the  words,  "Read  Bros.,  London:  the  Bull-dog 
Bottling."  Defendants'  label  consisted  of  the.  rep- 
resentation of  the  head  of  a  terrier  on  a  black 
ground,  surrounded  by  a  red  circular  band,  on 
which  were  the  words,  "Celebrated  Terrier  Bottling, 
E.  Richardson,"  one  considerably  larger  than  the 
other,  as  appears  from  the  cuts  attached  to  the 
report  of  the  case.  It  was  made  to  appear  that 
plaintiff's  beer  was  well  known  in  the  colonies  as 
"Dog's  Head  Beer,"  and  it  was  alleged  that  defend- 
ants, by  exporting  their  beer  to  the  colonies,  where 
plaintiff's  beer  was  in  demand,  enabled  the  substi- 
tution of  defendants'  beer  for  plaintiffs'  beer  as 
"Dog's  Head  Beer,"  to  plaintiffs'  injury.  A  mo- 
tion- for  a  preliminary  injunction  was  heard  by 
Jessel,  Master  of  the  Rolls,  who  denied  the  motion, 
chiefly   on   the  ground   that    plaintiffs   had    failed   to 
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make  out  a  case  of  infringement.  On  appeal,  it 
was  held  that  the  use  of  the  defendants'  label  was 
an  infringement  of  plaintiffs'  rights,  especially  be- 
cause it  enabled  the  sale  of  defendants'  beer  as 
"Dog's  Head  Beer,"  which  name  had  come  to  be 
known  as  indicating  the  beer  of  the  plaintiffs. 
And  see  Montgomery  v.  Thoinpson,  No.  722,  Cox's 
Manual   of   Trade-mark   Cases. 

Concerning  the  Cheek  package  under  considera- 
tion, we  find  the  facts  to  be  that  there  is  now  in 
existence  no  such  firm  as  T.  F.  Cheek  &  Co.,  the 
old  name  of  T.  F.  Cheek  &  Co.  being  used  by 
the  defendants,  Zeilin  &  Co.  and  Zeilin  &  Co.,  in- 
corporated, in  floating  said  package  on  the  market, 
the  goods  being  really  put  up  in  Philadelphia  by 
Zeilin  &  Co.  as  a  part  of  the  operations  of  that 
business,  and  sent  to  Memphis  and  stored  in  a 
wareroom  there  under  charge  of  one  of  Zeilin  & 
Co.'s  agents,  to  be  thence  distributed  to  the  trade. 
We  also  find  that  there  is  not,  and  never  was, 
any  such  firm  as  A.  W.  Simmons  &  Co.  repre- 
sented upon  said  package,  and  that  A.  W.  Sim- 
mons never  authorized  defendants  to  use  his  name, 
and  that  name,  together  with  the  representation 
"warranted  purely  vegetable  by  A.  W.  Simmons  & 
Co.,  heirs  of  Dr.  A.  Q.  Simmons,"  is  a  misrepre- 
sentation, and  calculated  to  deceive  the  public. 
We  also  find  the  representation  on  the  face  of 
said  package  as  to  the  improvement  of  the  medi- 
cine is  also  a  misrepresentation.  And  as  to  whether 
defendants    ever   acquired    any   substantial    rights   by 
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the  transfer  from  T.  F.  Cheek,  the  proof  does  not 
satisfy  our  minds.  We  are  far  from  being  satisfied 
by  the  proof  that  T.  F.  Cheek  ever  acquired  any 
rights  from  A.  Q.  Simmons  such  as  he  undertook 
to  transfer  to  White.  And  certainly  the  transfer 
by  him  and  the  Eatons  of  a  bare  name,  uncon- 
nected with  any  existing  business,  and  when  that 
business  was  bought  only  to  be  extinguished,  as  we 
think  the  proof  shows-,  could  not  confer  the  right 
to  revive  the  old  name  and  insignia  of  that  busi- 
ness eight  years  afterward,  to  the  prejudice  of  a 
rival  in  trade,  and  for  the  purpose  of  foisting  upon 
the  public  packages  of  goods  that  might,  by  the 
use  of  said  old  insignia,  be  substituted  for  the 
goods  of  such  rival,  and  lend  to  the  device  the 
semblance   of   a  prior   right. 

We  also  find  that  the  trade  of  the  complainant 
is  confined  principally  to  the  South-west,  and  that 
in  that  territory  its  preparation  is  generally  known 
and  called  for  under  the  name  of  "Simmons'  Liver 
Medicine,"  and  that  those  are  the  prominent  words 
on  the  face  of  its  packages,  the  word  "Simmons" 
being  preceded  by  the  letters  "M.  A.,"  and  the 
word  "Vegetable"  being  printed  in  small  letters  be- 
tween the  word  "  Simmons  "  and  the  word  "  Liver," 
so  that  at  the  distance  of  a  few  feet  the  title  ap- 
pears to  be,  "Dr.  M.  A.  Simmons'  Liver  Medicine;" 
also,  on  the  front  of  said  package  is  the  picture 
in  black  of  Dr.  M.  A.  Simmons  on  a  white  ground 
slightly  shaded.  On  the  front  of  the  Cheek  pack- 
age  is    also   a    picture    in    black,   and    under  it  the 
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name  of  Dr.  A.  Q.  Simmons  printed,  and  just 
under  that,  in  letters  near  the  same  size,  the  words 
^'  Simmons'  Liver  Medicine."  On  the  back  of  the 
Cheek  -package,  near  the  top,  are  the  words  again 
**  Simmons'  Liver  Medicine,"  and  near  the  bottom, 
on  the  same  side,  the  words  "warranted  purely 
vegetable."  On  the  back  of  complainant's  package, 
in  the  same  position,  are  the  words,  "Dr.  M.  A. 
Simmons'  Vegetable  Liver  Medicine."  In  color  the 
packages  are  not  very  similar,  the  color  of  the 
Cheek  package  being  pale  straw  with  the  printing 
all  in  black  ink,  and  complainant's  package  being 
white  with  the  printing  in  black  ink,  with  a  bronze 
border  and  a  bronze  shading  over  the  word  "veg- 
etable," and  the  words  "  C.  F.  Simmons  &  Co." 
being  printed  in  bronze  ink,  and  on  the  back  the 
word  "vegetable,"  and  the  words  "dyspepsia,"  "in- 
digestion," and  "original"  being  printed  in  bronze 
ink.  As  to  size,  it  comes  nearest  complainant's 
dollar  package,  the  Cheek  package  being  about  one- 
half  inch  shorter,  and  being  a  twenty-five  cent 
package.  Placed  side  by  side  and  compared,  the 
difterenccs  between  these  packages  are  soon  discov- 
ered; but,  as  ruled  in  the  authorities  which  we 
have  cited,  that  is  not  the  true  criterion.  If  the 
general  ett'ect  is  such  as  to  deceive  an  ordinary 
observer,  having  no  cause  to  use  more  than  ordi- 
nary caution,  being  acquainted  with  plaintiff's  pack- 
age and  label,  and  never  having  seen  the  defend- 
ants' package  and  label,  and  not  expecting  to  see 
it,   must   be,  on   seeing  the  defendants',  to  be  misled 


'    ( 


APRIL  TERM,  1893.  145 


C.   F.  Simmons  Medicine  Co.  v.  Mansfield  Drug  Co. 


into  thinking  it  is  what  he  has  known  as  the 
plaintiff's,  that  is  sufficient.  We  think,  when  we 
take  into  consideration  the  large  black  picture  on 
each  package,  the  most  prominent  feature  on  each, 
together  with  the  words  "Simmons'  Liver  Medicine," 
which  has  come  to  be  associated  in  the  minds  of 
the  people  with  complainant's  preparation,  and  the 
arrangement  and  collocation  of  words  before  re- 
ferred to,  that  an  ordinary  person  calling  for  com- 
plainant's preparation  and  exercising  only  ordinary 
caution,  and  having  the  Cheek  package  handed  to 
him,  would  mistake  one  for  the  other.  And  the 
proof  shows  that  since  this  package  has  been  upon 
the  market  it  has  in  numerous  instances  been  re- 
ceived by  customers  calling  for  complainant's  med- 
icine, without  question  or  objection.  The  proof 
also  shows  that  this  package  was  put  upon  the 
market  only  in  this  section  of  the  country,  where 
complainant's  trade  existed.  We  also  think  that 
this  package  w^as  put  upon  the  market  by  the 
defendant  for  the  purpose  of  having  it  take  the 
place  of  complainant's  medicine,  and  to  be  sold  as 
and  for  that  medicine.  We  think  the  charge  of 
unfair  competition  in  business  has  been  clearly 
made  out  against  the  defendants  with  regard  to 
this  Cheek   package. 

The  complainant  is  entitled  to  an  injunction  re- 
straining J.  H.  Zeilin  &  Co.  and  J.  H.  Zeilin  &  Co., 
incorporated,  from  putting  on  the  market  their 
medicine   put  up  in    packages  with  the  Cheek   labels 

on  them,   and    from    disposing    of    the    packages    so 
10— 9  p 
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labeled  that  are  now  in  existence,  and  from  issuing 
packages  of  their  medicine  with  the  imprint  upon 
their  label  or  packages  of  the  words  ''  Simmons^ 
Liver  Medicine"  or  ''Dr.  Simmons'  Liver  Medicine '^ 
or  "Liver  Medicine  by  A.  Q.  Simmons,"  in  con- 
junction with  the  picture  of  A.  Q.  Simmons,  or  in 
such  other  combinations  as  will  cause  them  to  be 
mistaken  for  complainant's  packages  by  one  exer- 
cising ordinary  care;  and  that  complainant  is  en- 
titled to  an  injunction  to  restrain  the  defendants 
from  using  the  Cheek  package  or  label  or  wrapper 
in  any  manner  or  form;  and  the  complainant  is 
entitled  to  have  the  cuts,  dies,  labels,  and  wrappers 
pertaining  to  said  Cheek  package  delivered  up  to 
te   destroyed. 

Defendants  insist  that  the  Chancellor  erred  in 
ordering  an  account  to  ascertain  the  damages  of 
complainant  in  respect  of  the  Cheek  medicine  made 
and  sold  by  defendants.  It  is  customary  in  this 
class  of  cases  to  order  such  an  account.  Gato  v. 
Elmodelo  Cigar  Mfg.  Co.,  6  Lawyers'  Reports  An- 
notated, 824;  Atlantic  Millivg  Co.  v.  Robinson,  20 
Fed.  liep.,  217;  Atlantic  Milling  Co.  v.  Rowland  et 
al.,  27  Fed.  Rep.,  24.  But  it  is  said  that  the  com- 
plainants have  been  guilty  of  such  laches  as  would 
deny  them  the  right  to  an  account.  This  is  a 
good  defense  to  an  accounting  where  there  has 
been  real  neglect.  Browne  on  Trade-marks,  Sec. 
497;  McLean  v.  Fleming,  96  U.  S.,  245;  Holt  v. 
Menendez,  Price  &  Steuart's  American  Trade-mark 
Cases,   986   and    989.      But  we   do    not    think  there 
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has  been  any  such  delay  in  this  case  as  to  deny 
complainant  the  right  to  an  accounting.  The  Cheek 
package  was  put  on  the  market  in  January,  1890, 
and  the  bill  in  this  case  was  filed  in  January,  1891. 
A  party  is  not  compelled  to  file  his  bill  at  once, 
but  may  lie  by  until  suflScient  time  shall  elapse 
to  enable  him  to  gather  the  requisite  proof;  be- 
sides, it  appears  from  a  letter  in  the  record,  writ- 
ten by  Mr.  I.  L.  Corse,  defendants'  agent,  in  Jan- 
uary, 1890,  that  defendants  had  full  information 
that  their  putting  the  Cheek  package  on  the  mar- 
ket had  been  promptly  complained  of  by  the  com- 
plainant, and  was  bitterly  objected  to  by  complain- 
ant. Defendants  also  insist  that  complainant  should 
be  denied  the  account,  because  T.  F.  Cheek  at 
Birmingham  and  T.  F.  Cheek  &  Co.  at  Memphis 
were  making  and  selling  the-  medicine  from  1871  to 
1882,  and  complainant's  predecessor  did  not  object. 
Without  going  into  the  question  as  to  whether  the 
conduct  of  T.  F.  Cheek  and  of  the  old  firm  of 
T.  F.  Cheek  &  Co.  ten  to  twenty  years  ago 
amounted  to  a  violation  of  the  rights  of  complaiu- 
ant's  predecessor,  it  is  suflScient  to  say  that,  even 
if  it  were,  it  could  not  justify  the  defendants'  con- 
duct  at  this   time. 

We  do  not  consider  the  questions  raised  by  de- 
fendants' cross-bill.  We  think  the  defendants'  con- 
duct with  regard  to  the  Cheek  package  is  such  as 
to  disentitle  them  to  anv  relief  in  a  Court  of 
Equity.      The   cross-bill   will   therefore  be   dismissed. 

A  decree  will   be  entered  in  accordance  with  this 
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opinion,  and  the  cause  remanded  for  the  execution 
of  the  order  of  reference,  and  for  the  delivery  and 
cancellation  of  said  cuts,  dies,  labels,  and  wrappers. 
The  costs  below  will  be  paid  as  adjudged  by  the 
Chancellor.  The  costs  of  this  Court  will  be  paid 
by  defendants,  and  subsequently  accruing  costs  as 
the   Chancellor  may   direct. 
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Burns  v.  Allen. 
[Jackson.      July   28,    1893.) 

1.  Parol  Evidence.     0/  testator^ s  tUclarationSy  inadmissible^  whtn. 

Parol  evidence  is  inadmissible  under  §3033  (M.  &  V.)  Code  (providing 
that  a  child  born  after  the  making  oi  a  will,  <'not  provided  for  nor 
disinherited,  but  only  pretermitted  in  such  will,"  nor  provided  for  by 
settlement,  shall  succeed  to  the  same  portion  of  the  testator's  estate 
as  if  he  had  died  intestate),  of  declarations  by  the  testator  before  and 
after  making  his  will,  showing  that  an  omission  to  provide  therein 
for  a  posthumous  child  was  intended  as  a  disinheritance. 

Code  construed:  §  3033  (M.  &  V.) ;  \  2193  (T.  &  S.). 

2.  Deed.     Construction  of, 

A  deed  reciting  that  it  is  given  to  a  divorced  wife  *•  in  settlement  of  all 
demands  for  homestead,  alimony,  counsel  fees,  and  support  of  child," 
is  not  such  a  settlement  on  a  posthumous  child  as  will  prevent  it  from 
inheriting  under  §3033  (M.  &  V.)  Code,  providing  that  a  child,  if 
unprovided  for  by  will  and  not  disinherited  therein  or  provided  for 
by  settlement,  shall  inherit  as  if  the  testator  had  died  intestate,  es- 
pecially if  the  decree  of  divorce  has  settled  the  same  property  on  the 
wife  with  a  provision  that  it  shall  not  be  construed  as  in  any  way  "  to 
n^ilitate  against  the  yet  unborn  child"  of  complainant. 

Code  construed  :  §  3033  (M.  &  V.) ;  \  2193  (T.  &'S.). 


FROM    8HKLBY. 


Appeal   from   Chancery   Court  of   Shelby   County. 
W.  D.   Beard,  Ch. 

John    R.     Flippin    and     G.    P.    M.    Turner    for 
BurnB. 
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B.  J.  KiMBROUQH,  J.  P.  Sykbs,  and  James  M. 
Greer  for  Allen. 

McAlistbr,  J.  This  bill  was  filed  in  the  Chan- 
cery Court  of  Shelby  County  by  the  guardian  of 
Mattie  Eddins,  only  child  of  John  T.  Eddins,  de- 
ceased, against  the  defendants,  who  are  sisters  of 
said  Eddins,  to  recover  certain  real  estate  devised 
to  the  latter  under  the  will  of  said  John  T.  Ed- 
dins. The  said  Mattie  is  the  posthumous  child  of 
John  T.  Eddins,  and  was  born  in  March,  1891,  her 
father,  the  said  John  T.,  having  died  in  December, 
1890.  It  appears  from  the  record  that  on  October 
17,,  1890,  the  mother  of  Mattie  Eddins  procured  a 
divorce  from  the  said  John  T.  Eddins  in  the  Cir- 
cuit Court  of  Shelby  County,  and  in  the  decree 
certain  real  estate  was  settled  upon  the  divorced 
wife.  It  further  appears  that  on  December  4,  1890, 
the  said  John  T.  Eddins  made  and  published  his 
last  will  and  testament,  in  which  he  devised  all  of 
his  remaining  property  to  his  two  sisters.  As  al- 
ready stated,  the  said  Eddins  died  December  17, 
1890,  and  the  said  Mattie  was  born  in  March  fol- 
lowing. 

The  bill  is  filed  by  the  guardian  of  the  child 
under  §  3033,  Code  (M.  &  V.),  which  provides  as 
follows:  "A  child  born  after  the  making  of  a 
will,  either  before  or  after  the  death  of  the  testa- 
tor, not  provided  for  nor  disinherited,  but  only 
pretermitted,  in  such  will,  and  not  provided  for  by 
settlement    made    by   the    testator   in    his    life-time, 
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shall  succeed  to  the  same  portion  of  the  testator's 
estate  as  if  he  had  died  intestate."  This  section 
of  the  Code  was  taken  from  the  Acts  of  1823, 
Chapter  28,  viz. :  "  Where  any  person  shall  here- 
after by  last  will  and*  testament  dispose  of  his 
property,  and  the  same  shall  contain  no  provision 
for  any  child  or  children  born  after  the  making 
thereof,  whether  before  or  after  the  death  of  the 
father,  and  such  child  or  children  be  neither  pro- 
vided for  nor  disinherited,  but  only  pretermitted, 
in  said  will,  nor  any.  provision  made  for  them  by 
settlement,  such  child  or  children  shall  succeed  to 
the  same  portion  of  the  father's  estate  as  he,  she, 
or  they  would  have  been  entitled  to  if  the  father 
had  died   intestate,"    etc. 

It  is  claimed  by  counsel  for  defendants  that  this 
section  is  only  intended  to  make  provision  for  a 
■child  where  the  parent  has  by  oversight  or  forget- 
fulness  failed  to  mention  it  in  his  will,  and  that 
this  meaning  is  .obvious  from  the  language  em- 
ployed in  the  statute,  to  wit:  "But  only  preter- 
mitted in  said  will,  and  not  provided  for  by  settle- 
ment made  by  the  testator  in  his  life-time."  The 
defendants,  upon  this  theory,  offered,  at  the  hear- 
ing below,  to  prove  the  declarations  of  the  testa- 
tor alleged  to  have  been  made  both  before  and 
after  the  execution  of  the  will,  to  show  that  the 
omission  to  provide  for  the  child  in  the  will  was 
not  the  result  of  forgetfulness,  but  that  it  was  in- 
tended as  a  disinheritance  of  the  child.  This  evi- 
dence was   excluded  by  the   Chancellor,  and   defend- 
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ants  assign  this  ruling  as  error.  The  contention 
of  counsel  for  the  minor  child  is  that  the  act  of 
disinheritance  must  affirmatively  appear  in  the  face 
of  the  will,  and  that  parol  evidence  of  the  decla- 
rations of  the  testator  is  wholly  inadmissible.  This 
contention  is  based  primarily  upon  the  phraseology 
of  the  statute  itself,  to  wit:  *'A  child  born  after 
the  making  of  a  will,  either  before  or  after  the 
death  of  the  testator,  not  provided  for  nor  disin- 
herited, but  only  pretermitted,  in  such  will,"  etc. 
The  insistence  is  that  this,  section  must  be  in- 
terpreted as  if  it  read  "  neither  provided  for  nor 
disinherited  in  such  will,  but  only  pretermitted," 
etc. 

Ordinarily,  the  failure  of  a  testator  to  make 
provision  for  a  child  in  his  will  would  be  equiva- 
lent to  a  disinheritance  of  that  child,  the  testator 
possessing  the  absolute  power  to  make  any  dispo- 
sition of  his  property  by  last  will  and  testament, 
no  matter  how  capricious  or  apparently  unnatural. 
But,  under  the  express  provisions  of  this  statute, 
we  are  of  opinion  that  a  posthumous  child  of  the 
testator  will  succeed  to  the  same  portion  of  his 
estate  as  in  case  of  intestacy,  unless,  first,  the  tes- 
tator had  in  his  life-time  provided  for  the  child  by 
settlement;  or,  second,  the  testator  has  made-  pro- 
vision for  the  child  in  his  will ;  or,  third,  unless 
there  is  an  affirmative  act  of  disinheritance  of  the 
child  in  the  will  itself.  We  think  there  was  tio 
error  in  the  action  of  the  Chancellor  in  excluding 
the   evidence   offered   to  show  a  parol   disinheritance 
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of  the  infant  complainant,  and  that  his  construction 
of   the   statute   was   correct. 

The   child   being   neither   provided    for   nor  disin- 
herited by  the  will,  it   remains   to   be   seen  whether   , 
she  w^as    provided    for   by   settlement    made    by   the 
testator  in    his    life-time.      It    is    claimed     this  was 

done    by    a    deed    made    to    the    testator's    wife    on 

« 

October  18,  1890,  which  recites  that,  **  whereas,  a 
divorce  has  been  granted  by  the  Circuit  Court  of 
Shelby  County,  this  is  in  settlement  of  all  demands 
for  homestead,  alimony,  counsel  fees,  and  support 
of  child,"  etc.  The  deed  then  vests  the  title  of 
the  property  conveyed  in  his  divorced  wife,  and 
clothes  her  with  all  the  powers  of  a  feme  sole,  to 
dispose  of  the  same  by  will,  deed,  or  mortgage, 
free  from  the  debts  and  control  of  any  future 
husband.  The  divorce  bill  had  prayed  that  the 
title  to  the  property  might  be  vested  in  the  wife 
for  life,  with  remainder  to  the  child,  but  in  this 
deed  from  the  husband  the  wnfe  is  vested  with 
the  absolute  estate,  and  the  child  takes  no  re- 
mainder interest  or  estate  of  inheritance.  It  is 
manifest  this  is  not  such  a  settlement  in  favor  of 
the  child  as  is  contemplated  in  §  3034  of  the  Code. 
Again,  if  Eddins  intended  this  as  a  settlement 
on  the  child,  he  had  no  power  to  make  it  in  re- 
spect to  this  piece  of  property,  for  the  reason  that 
the  same  piece  of  property  had,  on  October  17 — 
a-  date  prior  to  the  date  of  the  deed — by  final 
decree  of  the  Circuit  Court,  been  settled  upon  the 
wife,  with   the   distinct   reservation   **that    it    should 
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not  be  construed,  accepted,  or  taken  in  any  way 
to  militate  against  the  rights  of  the  yet  unborn 
child   o^    complainant." 

The  said  Mattie  Eddins  not  having  been  pro- 
vided for  in  the  life-time  of  the  testator,  nor 
provided  for  in  his  will,  nor  disinherited  in  his 
wMlI,  the  decree  of  the  Chancellor  giving  her  the 
real   estate   in   question   must  be   affirmed. 
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Cole  y.  Warner. 
{Jackson.     July   28,   1893.) 

Bail-bond.     Creates  no  lien  upon  obligor's  lands. 

The  execution  of  a  bail-bond  does  not  create  a  lien  on  the  lands  of  the 
obligor. 

Cases  cited  and  distinguished :   State  z/.  Miller,   ii  Lea,  620;   State  v. 
Winn,  3  Sneed,  393  ;  Pugh  v.  State,  2  Head,  228. 


FROM  CARROLL. 


Appeal  from   Chancery   Court  of  Carroll   County. 
A.  G.   Hawkins,   Ch. 

H,  C*.   Towns,   Caruthbrs   &   Mallory  for  Cole. 

Jo.  R.   &  H.   N.   Hawkins  for   Warner. 

McAlister,  J.  The  only  question  presented  for 
deciaion  in  this  case  is  whether  the  execution  of 
«  bail-bond  creates  a  lien  on  the  land  of  the  ob- 
ligors. The  question  arises  in  a  contest  between 
the  mortgagee  of  the  land  and  a  purchaser  of  the 
land  at  a  judicial  sale  had  in  pursuance  of  a 
judgment   upon   the  forfeited   bail-bond. 
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The  facts  presenting  the  question  are  these,  to 
wit:  W.  E.  Warner  was  the  owner  of  a  lot  of 
ground  in  the  town  of  Trezevant,  in  Carroll 
County.  On  April  13,  1886,  the  Sheriff  of  Carroll 
County  arrested  one  Luke  AVarner,  upon  a  capias 
issued  from  the  Circuit  Court  of  said  county,  for 
the  offense  of  malicious  shooting,  and  upon  said 
day  the  Sheriff  accepted  from  the  prisoner,  the 
said  Luke  Warner,  a  bail-bond  in  the  sum  of  five 
hundred  dollars,  with  W.  E.  Warner,  the  owner 
of  this  land,  as  surety,  conditioned  for  the  appear- 
ance of  said  Luke  Warner  at  the  next  term  of 
the  Circuit  Court  of  said  county  t6  answer  for  said 
offense.  The  bond  was  duly  returned  by  the  Sheriff 
to  the  next  succeeding  term  of  said  Court,  and  on 
May  5,  1886,  during  said  first  term,  a  forfeiture 
for  non-appearance  was  taken  against  the  said 
Luke  Warner  and  his  surety,  the  said  W.  E. 
Warner,  on  said  bond,  for  the  sum  of  five  hundred 
dollars. 

At  the  September  term  of  said  Court,  in  1888, 
said  judgment  nisi  was  made  final.  On  June  22^ 
1889,  an   execution   issued   on   said  judgment,   which 

came   to   the  hands  of  the  Sheriff",  who,  on  the  

day   of  ,   1889,   levied   the   same   on  this  land. 

The  land  was  sold  on  June  5,  1890,  for  the  satis- 
faction of  said  judgment,  and  the  same  was  struck 
oft*  to  P.  A.  Hollinguest,  who  afterwards  directed 
that  the  deed  be  made  to  the  complainant,  W.  H, 
Galloway,  which  was  accordingly  done.  It  was  in 
this   way   that    Galloway   acquired    his    title    to    this 
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land,  which  he  now  claims  is  superior  to  that  of 
Cook  &  Bernheim.  The  latter  firm  acquired  their 
title  in  the  manner  following:  It  appears  from  the 
record  that  after  the  execution  of  the  bail-bond  by 
Luke  and  "W.  E.  Warner,  which  it  will  be  re- 
membered was  on  April  13,  1886,  the  said  W.  E. 
Warner  and  wife,  on  April  29,  1886,  executed  to 
J.  T.  Cole  a  mortgage  on  said  land  to  secure  an 
indebtedness  of  $250  due  to  Cole.  At  a  subse- 
quent date  Oole  transferred  said  indebtedness  to 
Cook  &  Bernheim,  merchants  of  New  York.  It 
further  appears  that  on  May  28,  1891,  Cole  and 
Cook  &  Bernheim  filed  their  bill  to  foreclose  the 
mortgage  in  the  Chancery  Court  at  Huntingdon 
against   Warner  and   wife. 

At  the  February  term  of  said  Court,  1892,  the 
said  G^alloway  presented  a  petition  in  said  cause, 
in  which  he  set  forth  his  title  to  said  land  by 
virtue  of  the  Sheriflf's  deed  made  to  him  under 
the  forfeiture  proceedings  in  the  Circuit  Court  of 
Carroll  County  against  Luke  Warner  and  his  surety, 
.the  said  W.  E.  Warner.  The  Chancellor  ordered 
that  said  petition  be  filed  in  the  nature  of  an 
original  bill,  and  that  the  same  be  consolidated 
with  the  case  of  J.  T,  Cole  et  als.  v.  W.  E, 
Warner  et   als. 

On  the  hearing  the  Chancellor  decreed  that  the 
State,  by  virtue  of  the  execution  to  it  of  the  bail- 
bond,  acquired  a  lien  upon  said  land,  and  that 
W.  H.  Galloway,  by  virtue  of  the  Circuit  Court 
proceedings,    sale,    and     Sheriff's     deed,     acquired     a 
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superior  right  to  said  land,  and  was  entitled  to 
the  possession  of  it.  Cook  &  Bernheira  appealed^ 
and   have   assigned   errors. 

The  validity  of  the  judgment  pronounced  by 
the  Circuit  Court  on  the  forfeited  bail-bond  is 
challenged  upon  several  grounds,  to  wit:  First, 
because  judgment  final  was  taken  against  all  the 
parties  to  said  bond  without  dismissing  as  to  Luke 
Warner,  or  causing  two  writs  of  sci.  fa,  to  be  re- 
turned as  to  him  "not  found."  Complainant  cites 
§  6009  Code  (M.  &  V.),  viz. :  "  When  two  sci,  fas, 
hav^  been  returned  not  found  by  the  proper  oflBicer 
of  the  county  in  which  the  undertaking  was  en- 
tered into,  such  returns  are  equivalent  to  a  per- 
sonal service,  and  judgment  may  be  made  absolute." 
3   Cold.,   91;    6   Lea,   199. 

It  is  next  objected  that  the  lien  of  the  judg- 
ment, if  valid,  was  lost  by  the  failure  to  take  out 
execution  and  sell  the  lot  within  twelve  months 
from   its   rendition.      Code,   §  3694. 

It  is  unnecessary  to  notice  the  infirmities  pointed 
out  in  the  Circuit  Court  proceedings,  since  it  was 
stated  in  argument  by  counsel  for  complainant, 
Galloway,  that  he  did  not  rest  his  case  upon  the 
lien  acquired  by  the  judgment,  levy,  and  sale  of 
the  property,  but  upon  the  lien  in  favor  of  the 
State  that  attaches  to  the  execution  of  a  bail-bond. 
No  statute  of  this  State,  nor  any  adjudication  of 
this  Court  sustaining  the  claim  to  such  a  lien,  has 
been  cited  by  counsel  in  argument,  nor  have  we 
been   able   to   find   such  authority  for  it.      It  is  well 
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settled  that  a  recognizance  entered  into  in  a  Court 
of  record  creates  a  direct  and  specific  lien  upon 
the  lands  owned  by  the  cognlzors  at  the  time  of 
its  acknowledgment,  and  situated  in  the  county 
where  the  recognizance  is  taken.  State  v.  Miller^ 
11  Lea,  620;  State  v.  Winn,  3  Sneed,  393;  Pugh 
V.    State,  2   Head,   228. 

There  is  no  room,  however,  for  the  application 
of  the  rule  governing  the  recognizance  to  the  case 
of  the  ordinary  bail-bond,  for  there  is  a  marked 
difference  between  the  two  kinds  of  undertaking. 
The  principal  difference  between  the  two  forms  of 
obligation  lies  in  the  fact  that  a  recognizance  is 
a  matter  of  record  in  the  nature  of  a  conditional 
judgment,  and  is  proceeded  upon  by  scire  facias, 
while  a  bond  is  but  an  evidence  of  debt,  for  the 
recovery  of  which  an  action  must  be  brought. 
A  bail-bond  is  taken  out  of  Court  in  vacation, 
and  a  recognizance  is  taken  in  open  Court,  in 
which  the  cognizors  confess  judgment,  to  be  levied 
on  their  property  in  case  the  principal  makes  de- 
fault  in   his   appearance. 

The  policy  of  our  registration  laws  negatives  the 
idea  that  a  lien  could  arise  by  the  mere  execution 
of  a  bail-bond.  Instruments  conveying  land,  or  fix- 
ing liens  on  land,  must  be  recorded  in  the  county 
where  the  land  lies,  unless  it  lies  partly  in  two  or 
more  counties,  and  then  it  must  be  registered  in 
one  or  the  other.  If  the  instrument  embraces  sev- 
eral tracts  lying  in  different  counties,  it  must  be 
recorded   in   each  county.      Code   (M.   &  V.),   §  2843. 
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Judgments  and  decrees  of  Courts  of  record  ren- 
dered in  the  county  of  the  debtor's  residence  con- 
stitute a  lien  upon  the  debtor's  land  from  date  of 
rendition,  the  lien  to  be  enforced  within  twelve 
months  thereafter.  Code  (M.  &  V.),  §  3694.  If  ren- 
dered in  any  other  county  than  that  of  the  debt- 
or's residence,  a  copy  of  the  judgment  must  be 
recorded  in  the  county  where  the  debtor  resides, 
in  order  for  the  lien  of  the  judgment  to  attach. 
Code  (M.  &  v.),  §  3695.  "All  these  provisions,"  says 
Judge  Freeman,  in  State  v.  Miller,  11  Lea,  620, 
"  indicate  the  policy  of  our  State  to  be  that  liens 
and  charges  on  lands  shall  be  evidenced  by  a  rec- 
ord at  the  locality  where  they  would  most  nat- 
urally be  expected  to   be  found,"   etc. 

It  would  be  an  anomaly  in  the  law  if  a  Sheriff 
or  Constable  could  take  a  bail-bond  and  carry  it 
around  in  his  pocket  for  months,  with  no  knowl- 
edge or  means  of  knowledge  on  the  part  of  the 
public  of  its  existence,  and  thus  create  an  ambula- 
tory lien  which  would  override  all  subsequent  con- 
veyances. We  hold  that  no  such  lien  exists.  It 
follows  that  complainant  is  entitled  to  a  foreclosure 
of  the  mortgage  on  the  lot  in  controversy,  and 
that  the  decree  of  the  Chancellor  must  be  reversed. 
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Allbn  r.  Maronne. 
(Jackson,    July   28,   1893.) 

1.  Measure  of  Damages.     For  illegal  discharge  of  employe. 

For  his  illegal  discharge  before  expiration  of  his  stipulated  term  of 
service,  an  employe  is  entitled  to  recover  of  his  employer  full  wages 
or  salary  for  the  entire  term,  less  payments  and  such  further  sum  as 
he  did  earn  or  might,  by  due  diligence,  have  earned  during  the  re- 
mainder of  the  term. 

2.  Same.     Same,     Acceptance  of  ne^v  employment  not  an  abandonment  of  his 

claim. 

Acceptance  of  new  employment  by  the  illegally  discharged  employe, 
during  the  unexpired  term  of  his  service,  is  not  a  waiver  or  abandon- 
ment of  his  claim  for  damages  against  his  first  employer.  It  is  the 
employe's  legal  .duty  to  use  due  diligence  Jo  obtain  new  employment. 

3.  Same.     Same.     Discharge  of  employe  from  the  new  employment. 

The  lawful  discharge  from  the  new  employment  of  an  employe  illegally 
discharged  from  a  former  employment  cannot  affect  the  right  or 
amount  of  his  recovery  against  his  first  employer,  where,  immedi- 
ately after  his  lawful  discharge,  he  obtains  other  employment  for 
better  wages  and  a  longer  time. 
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Appeal  in  error  from  the  Circuit  Court  of  Shelby 
County.      L.   H.   Estbs,   J. 

M.  B.   Trezetant   for   Allen. 

W.  A.   Percy   for   Maronne. 
11— 9  p 


162  JACKSON : 


Allen  7'.  Maronne. 


McAlister,  J.  This  is  a  suit  by  an  employe 
against  his  employer,  to  recover  balance  due  on 
salary.  There  was  a  verdict  and  judgment  in  the 
Court  below  in  favor  of  the  plaintiff  for  eleven 
hundred  and  sixty-two  ($1,162)  dollars.  The  de- 
fendant appealed,   and   has   assigned   errors. 

It  appears  from  the  record  that,  on  November 
10,  1890,  William  Maronne  was  employed  by  the 
firm  of  Thomas  H.  Allen  &  Co.  as  cotton  sales- 
man, for  one  year,  at  a  stipulated  salary  of  eight- 
een hundred  dollars.  Maronne  entered  upon  the 
discharge  of  his  duties,  and  gave  entire  satisfaction 
to  his  employers;  but,  on  November  25,  1890,  the 
firm  of  Thomas  II.  Allen  &  Co.,  failing  in  busi- 
ness, made  an  assignment,  and  Maronne  was  dis- 
charged. At  the  date  of  his  discharge,  the  firm 
was  indebted  to  Maronne,  on  account  of  salary,  in 
the  sum  of  one  hundred  dollars,  which  they  paid 
in  full.  In  a  few  days  thereafter,  Harry  Allen, 
one  of  the  late  firm,  began  a  cotton  factorage 
business  on  his  own  account,  and  immediately  em- 
ployed Maronne  to  perform  the  same  services,  and 
at  the  same  salary  he  was  to  have  received  from 
Thomas  H.  Allen  &  Co.  No  definite  time  of  em- 
ployment was  fixed.  Jn  his  new  employment, 
Maronne  earned  one  hundred  and  eighty  dollars, 
and  was  discharged,  January  1,  1891,  for  an  alleged 
cause.  Maronne  then  made  an  eftbrt  to  find  em- 
ployment in  Memphis,  but,  meeting  with  no  suc- 
cess, January  5,  1891,  he  went  to  New  Orleans, 
where    he    secured    a    position   with    Strauss    &    Co. 
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as  cotton  salesman.  Maronne  remained  in  the 
employment  of  Strauss  &  Co.  until  August  1,  1891 
— the  termination  of  the  cotton  season — and  earned^ 
during  his  connection  with  that  firm,  the  sum  of 
four  hundred  and  thirty  dollars.  It  appears  from 
the  record  that  Maronne  was  diligent  in  seeking 
further  employment,   but  without  success. 

The  Circuit  Judge  properly  charged  the  jury 
that  plaintiflf  would  be  entitled  to  recover  balance 
due  on  his  salary  for  one  year,  less  any  amount 
earned,  or  that  ought,  by  reasonable  diligence,  to 
have  been   earned  in   any   other   employment. 

The  verdict  of  the  jury  was  for  the  balance 
due  on  the  salary  at  the  contract  price  of  eight- 
een hundred  dollars,  after  crediting  it,  first,  by  the 
sum  of  one  hundred  dollars  paid  by  Thomas  H. 
Allen  &  Co.;  second,  by  the  sum  of  one  hundred 
and  eighty  dollars  paid  by  Harry  Allen;  and, 
third,  by  the  sum  of  four  hundred  and  thirty  dol- 
lars earned  by  Maronne  while  in  the  employment 
of  Strauss  &  Co.,  with  interest  on  balance  found 
to  he  due. 

It  is  insisted,  on  behalf  of  Thomas  H.  Allen 
k  Co.,  that  Maronne  abandoned  his  first  contract; 
that  is  to  say,  he  acquiesced  in  his  dismissal  by 
accepting  a  new  and  distinct  employment  with 
Harry  Allen  for  the  same  time  and  at  the  same 
salary  as  under  the  first  contract.  We  think  this 
position  is  untenable.  It  is  well  settled  that  the 
proof  of  such  release,  renunciation,  or  acquiescence, 
when   arising  from   acts   or  language,  must  be  clear 
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and  unequivocal.  We  find  no  such  proof  in  the 
record,  and  it  is  not  true,  as  a  matter  of  law, 
that  a  man  who  has  been  illegally  discharged,  by 
accepting  a  second  employment  thereby  acquiesces 
in  his  discharge,  or  waives  his  right  of  action  for 
the  breach  of  the  first  contract.  If  Maronne  had 
not  accepted  the  new  contract  of  employment,  he 
would  have  been  precluded,  in  this  action,  from  a 
recovery  for  a  breach  of  the  original  contract  to 
the  extent  of  what  he  might  have  earned  in  his 
new  employment.  It  was  his  imperative  duty  to 
accept  the  second  employment.  Jones  v.  Jones^  2 
Swan,  608.  The  plaintift'^s  right  of  action  accrued 
when  the  original  contract  was  broken  .without 
fault  on  his  part.  His  subsequent  conduct  does 
not  affect  his  right  of  action,  but  only  affects  the 
amount  of  recovery  according  as  Maronne  may 
have  secured  other  employment,  or  may  have  been 
idle  or  diligent  in  seeking  employment.  Sedg- 
wick  on   Damages,   Sec.   667. 

It  is  also  insisted  on  behalf  of  plaintiff  in  error, 
that  Maronne  was  discharged  by  Harry  Allen. from 
the  second  employment  for  a  sufficient  cause,  and 
that  Thomas  H.  Allen  &  Co.  are  entitled  to  be 
credited  with  what  Maronne  might  have  earned  to 
the  end  of  the  year.  It  is  not  shown,  however, 
that  the  second  employment  was  for  any  definite 
time,  and,  in  point  of  fact,  Harry  Allen  ceased  to 
do  business  on  his  own  account  March  1,  1891. 
It  thereby  appears  that  if  Maronne  had  not  left 
Harry   Allen    on    January   1,   1891,   his    employment 
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would  only  have  continued,  in  any  event,  until 
March  1,   1891. 

There  was  much  proof  taken  and  controversy 
below  upon  the  question  whether  Maronne  had 
been  dismissed  by  Harry  Allen  for  suflScient  cause, 
it  being  insisted  by  defendant  that  Maronne, 
having  been  discharged  on  account  of  his  miscon- 
duct, he  should  be  charged  with  ^  the  full  amount 
of  what  he  might  have  earned  if  he  had  remained 
in  the  employment  of  Harry  Allen.  We  think 
this  issue  immaterial,  since  the  fact  is  undisputed  in 
the  record  that  Maronne,  immediately  upon  sever- 
ing his  connection  with  Harry  Allen,  secured  em- 
ployment with  Strauss  &  Co.,  of  New  Orleans, 
where  he  earned  more  money  than  he  could  have 
earned  under  his  contract  with  Harry  Allen,  and 
Thomas  H.  Allen  &  Co.  are  given  full  credit  for 
these  earnings.  It  is  immaterial,  in  this  view  of 
the  case,  whether  Maronne  was  rightfully  dis- 
charged  by   Allen   or  not. 

We  have  carefully  examined  all  the  assignments 
of  error,  and  do  not  find  any  of  them  well  taken. 
The  charge  of  the  Circuit  Judge  was  quite  as  fa- 
vorable to  the  defendants  as  they  were  entitled  to 
under   all    the   facts   and   circumstances   of   the   case. 

The  judgment   is  affirmed. 
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Blass  V.  Helms. 
{Jackson.     July   28,   1893.) 

Will.      C/ass  doctrim  illustrated. 

A  testator  devised  certain  lands  to  his  widow  for  life,  and  **at  her 
death"  to  his  son,  and  then  provided  that  if  the  son  should  '*  die 
without  any  child  or  children  living  at  the  death  of  my  wife,  or  if 
he  should  die  after  the  death  of  my  wife,  without  leaving  any  child 
or  children,  I  devise  the  same  to  the  living  children  of  my  daughter, 
Mrs.  B.,  and  the  child  or  children  of  any  of  her  children  that  may 
be  dead."  Both  widow  and  son  survived  testator.  The  widow  sur- 
vived the  son,  who  left  no  children.  Testator's  daughter,  Mrs.  B., 
had  two  children  at  the  date  of  the  widow's  death,  one  of  whom 
subsequently  died  without  issue.  She  had  likewise  two  other  chil- 
dren born  after  the  widow's  death. 

Held:  I.  The  children  of  Mrs.  B.  living  at  the  dale  of  the  widow's 
death  took  the  lands  as  a  class,  to  the  exclusion  of  the  after-born 
children.  2.  The  survivor  of  the  class  took  the  entire  fee  upon  the 
death  of  the  other,  to  the  exclusion  of  the  after-born  children. 

Case  cited  and  approved:  Satterfield z/.  Mays,  ii  Hum.,  58. 
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Appeal     from     the     Chancery    Court     of     Shelby 
County.      W.   D.   Beard,   Ch. 

B.   W.   HiRscH,   Randolph   &   Sons,    and  John  P, 
Edmondson  for  Blass. 

Frayser      &     Heath     and     H.     F.     Walsh     for 
Helms. 
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McAlister,  J.  The  only  question  arising  in  this 
case  is  in  respect  to  the  proper  construction  of  the 
second  item  of  the  Avill  of  William  English,  which 
is   as   follows : 

^'Item  Second, — I  give,  devise,  and  bequeath  to 
my  wife,  Joanna  English,  for  and  during  her  nat- 
ural life,  my  lot  and  the  two  brick  houses  thereon, 
situated  on  the  north-west  corner  of  Shelby  and 
Beale  Streets,  .fronting  on  Shelby  Street  forty-seven 
(47.3)  feet  and  three  inches,  and  running  back  on 
Beale  Street  eighty  feet;  and,  at  her  death,  I  give 
and  devise  the  said  lot  and  houses  above  described 
to  Michael  English,  the  son  of  myself  and  present 
wife,  Joanna;  *  *  *  and  if  my  son,  Michael 
English,  die  without  any  child  or  children  living 
at  the  death  of  my  wife,  or,  if  he  should  die 
after  the  death  of.  my  wife,  without  leaving  any 
child  or  children,  I  devise  the  above-described  lot 
and  houses  to  the  living  children  of  my  daughter, 
Mrs.  Margaret  Briscoe,  and  the  child  or  children 
of   any   of   her  children   that    may   be   dead,"   etc.     ^ 

It  appears  from  the  record  that  the  testator, 
William  English,  died  in  1866,  and  that  his  widow, 
the  said  Joanna  mentioned  in  the  will,  died  in 
1870.  Michael  English,  the  son  of  the  testator, 
died  in  1867,  unmarried  and  without  issue.  Mar- 
garet Briscoe,  the  daughter  of  the  testator  referred 
to  in  the  will,  had  three  children  by  her  first 
husband,  to  wit,  Anderson,  Paul  F.,  and  Mary 
Briscoe.  Anderson  Briscoe  was  born  before  the 
death   of   the    testator,   and    is   still    alive.     Mary   F. 
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Briscoe  was  born  February  1,  1869,  and  died  in 
October,  1875;  Paul  F.  Briscoe  was  born  after  the 
death   of   Joanna  English,   and   is   still   alive. 

The  husband  of  Margaret  Briscoe  having  died, 
she  intermarried  with  one  Helms,  and  by  him  had 
a  son,  Maurice  E.  Helms,  who  was  born  July  11, 
1881,  and  is  still  surviving.  The  question  presented 
for  adjudication,  therefore,  is  whether,  under  the 
will  of  William  English,  Paul  F.  Briscoe  and 
Maurice  E.  Helms,  children  of  Margaret  Briscoe, 
who  were  born  after  the  death  of  Joanna  English, 
the  life    tenant,   take   any   interest   in    the    property. 

The '  Chancellor  held  that,  "  under  the  second 
clause  of  the  will,  Joanna  English  took  the  prop- 
erty therein  described  for  life,  with  a  vested  re- 
mainder in  Michael  English,  determinable  upon  his 
dying  during  said  life  tenancy  without  children  or 
survivor  or  survivors  of  any  dead  child  living  at 
the  date  of  the  death  of  the  life  tenant,  or  upon 
his  death,  after  the  death  of  said  life  tenant,  with- 
out any  child  or  children  him  surviving,  with  an 
executory  devise  over,  upon  the  happening  of  either 
contingency,  to  the  then  living  children  of  Mar- 
garet Briscoe,  who,  under  the  terms  of  said  clause, 
were   to   take  as  ,a  class." 

The  result  of  the  decree  of  the  Chancellor  is 
that  Anderson  Briscoe  and  Mary  F.  Briscoe,  chil- 
dren of  Margaret  Briscoe,  who  were  born  before 
the  death  of  Joanna  English,  the  life  tenant,  were 
entitled  to  the  whole  property,  and  that  the  after- 
born  children  of  Margaret  Briscoe  took  no  interest. 
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He  further  held  that  Anderson  Briscoe,  having 
survived  his  sister,  Mary  F.  Briscoe,  as  her  heir, 
took   the   whole   fee. 

It  is  assigned  as  error  that  the  Court  erred  in 
its  construction  of  the  will  of  William  English,  and 
that  Anderson  Briscoe  and  Mary  Briscoe  are  not 
the  only  persons  interested  in  the  devise;  that  the 
devise  was  to  a  class;  that  it  was  flexible,  and  let 
in  after-born  children.  It  is  claimed  that  the  word 
"living"  used  in  this  item  of  the  will,  .is  used  in 
contradistinction  to  the  word  "dead"  in  the  same 
phrase.  The  contention  is  that  the  phrase  simply 
means  that  living  children  and  the  children  of  dead 
children  are  placed  on  the  same  footing,  and  that 
there  is  nothing  in  the  will  to  indicate  that  the 
word  "living"  means  living  at  the  death  of  Joanna 
English,  the  life  tenant.  We  think  the  decree  of 
the  Chancellor  is  correct.  The  law  is  well  settled 
that  where  a  particular  estate  is  carved  out  and 
the  remainder  is  devised  to  a  class  of  persons,  and 
a  future  period  of  distribution  is  fixed,  such  persons 
only  will  take  who  come  within  the  class  at  the 
time  of  distribution,  and  children  born  after  that 
period   are   excluded. 

It  is  perfectly  apparent  from  a  consideration  of 
this  will  that  the  devise  was  to  the  children  of 
Margaret  Briscoe  as  a  class,  and  the  death  of  Joanna 
English,  the  life  tenant,  was  fixed  upon  as  the 
period   for   distribution. 

The  second  clause  provides  that  if  Michael  En- 
glish dies  without  issue  before  the  death   of  Joanna, 
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then  this  property,  on  the  death  of  Joanna,  is  to 
go  to  the  living  children  of  Margaret  Briscoe — that 
is  to  say,  to  those  children  that  may  be  living  at 
the   death   of  Joanna   English. 

As  already  stated,  Michael  English  died  in  1867? 
unmarried  and  without  issue,  while  his  mother,  the 
flaid   Joanna   English,   lived   until   1870. 

In  Satterfield  v.  Mays,  11  Hum.,  58,  this  Court 
said,  viz.:  *'AVhere  a  bequest  is  made  to  a  class  of 
persons  subject  to  fluctuation  by  increase  or  dim- 
inution of  its  numbers  in  consequence  of  future 
births  or  deaths,  and  the  time  of  payment  or  dis- 
tribution is  fixed  at  a  subsequent  period,  or  on  the 
happening  of  a  future  event,  the  entire  interest  vests 
in  such  persons  only  as  at  that  time  fall  within 
the   description   of   persons    constituting   such   class." 

In  2  Jarman  on  "Wills,  page  76,  2d  Am.  Ed., 
and  also  on  page  704,  Vol.  2,  5th  Am.  Ed.,  the  rule 
is  stated  as  follows :  "  Where  a  particular  estate  or 
interest  is  carved  out,  with  a  gift  over  to  the  chil- 
dren of  the  person  taking  that  interest,  or  the  chil- 
dren of  any  other  person,  such  gift  will  embrace 
not  only  the  objects  living  at  the  death  of  the  tes- 
tator, but  all  who  may  subsequently  come  into  ex- 
istence before  the  period  of  distribution.  Thus,  in 
the  case  of  a  devise  or  bequest  to  A  for  life,  and 
after  his  decease  to  the  children  of  B,  those  living 
at  the  death  of  the  testator,  together  with  those 
who  happen  to  be  born  during  the  life  of  A,  the 
tenant  for  life,  are  entitled,  but  not  those  who  come 
into   existence   after  the   death    of  A." 
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It  was  manifestly  the  intention  of  the  testator, 
under  the  second  clause  of  this  will,  to  fix  the  death 
of  his  wife,  and  the  termination  of  her  life  estate, 
as  the  period  of  distribution.  This  construction  is 
obvious  for  several  reasons,  to  wit:  First,  a  life 
estate  is  carved  out  for  the  said  Joanna  English. 
The  will  then  provides  that  at  her  death,  "  I  give 
and  devise  the  said  lot  to  Michael  English,"  clearly 
indicating  that  Michael  English  was  not  to  take 
absolutely   until   after   his   mother's   death. 

The  estate  of  Michael  English  was  a  vested  re- 
mainder, but  this  remainder  was  determinable  upon 
two  contingencies,  to  wit:  First,  the  death  of  the 
said  Michael  without  issue  before  the  death  of  Jo- 
anna, and,  second,  the  death  of  Michael  without 
issue   after  the   death   of  Joanna. 

It  is  manifest  that  it  was  clearly  the  intention 
of  the  testator  to  fix  the  death  of  his  wife  as  the 
time   for   distribution. 

The  will  next  provides,  viz.:  "I  devise  the  above 
described  lots  to  the  living  children  of  my  daughter, 
Margaret  Briscoe,  and  the  child  or  children  of  any 
of  her  children  that  may  be  dead."  The  term 
^'living"  children  restricts  the  devise  to  such  chil- 
dren as  may  be  living  at  the  death  of  said  Joanna 
English,  and  such  children  who  answer  the  general 
description  when  the  distribution  is  to  be  made, 
are  entitled  to  take  in  exclusion  of  those  coming 
in  esse  after  the   death   of  the   said  Joanna. 

The  only  children  of  Margaret  Briscoe  living  at 
the    death    of  Joanna,   were    Anderson    Briscoe    and 
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Mary  F.  Briscoe,  who  took  the  property  absolutely^ 
to  the  exclusion  of  Paul  F.  Briscoe  and  Maurice 
E.  Helms,  who  were  born  long  after  the  death  of 
the  said  Joanna.  Mary  F.  Briscoe  having  died  in 
infancy,  her  brother,  the  said  Anderson  Briscoe,  as 
her  heir  at  law,  became  vested  with  the  title  to 
the   whole   property. 

The   decree   of  the   Chancellor  is   affirmed. 
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Railroad  v.  Spbncb.  I/uI  a2 


(Jackson.      June   30,   1893.) 

1.  Master  and  Servant.     Conductor  is  not  feUow-servant  of  fireman. 

A  conductor  in  charge  of  a  freight-train,  with  authority  to  direct  and 
control  its  movements,  bears  the  relation  of  vice-principal,  not  of 
fellow-servant,  to  a  fireman  thereon.     {Post^  pp,  177-187.) 

Cases  cited  and  approved:  Railroad  v.  Wheless,  10  Lea,  746;  Railroad 
V.  Lahr,  86  Tenn.,  340;  Railroad  v.  Collins,  85  Tenn,,  227 ;  Railroad 
z>.  Bowler,  9  Heis.,866;  Railroad  v.  Handman,  13  Lea,  423;  Mining 
Co.  V.  Davis,  90  Tenn.,  718;  Railroad  v.  DeArmond,  86  Tenn.,  78; 
Railroad  v.  Kenley,  92  Tenn.,  207;  112  U.  S.,  390;  3  Ohio  St.,  210; 
13  Sup.  Ct.  Rep.,  914. 

2.  Same.     Railway  company* s  liability  for  injury  caused  by  conjoint  negli- 

gence of  conductor  and  engineer. 

A  railway  company  is  liable  for  an  injury  to  a  fireman  resulting  from 
the  negligence  of  the  engineer  in  the  operation  of  its  train,  if  the 
negligence  of  the  conductor,  having  charge  of  the  train  as  a  vice- 
principal,  contributed  thereto  materially  and  proximately.  {Post, 
pp.  177-187.) 

3.  Charge  of  Court.     Innocuous  error. 

An  objectionable  statement  in  a  charge  of  the  court,  if  fully  explained 
in  immediate  connection  therewith,  so  that  it  could  not  have  misled 
the  jury,  is  not  reversible  error.     {Post,  p.  187.) 

4.  Evidence.     Erroneous  exclusion  cured  by  subsequent  admission. 

Sustaining  an  objection  to  a  question  is  not  reversible  error  if  the  an- 
swer is  subsequently  obtained  by  other  questions.     (Post^pp.  187 ,  188. ) 

5.'  Damages.     Method  of  calculation. 

Amount  of  damages  for  the  wrongful  taking  of  life  must  be  left  to  the 
soun(i  discretion  of  the  jury,  upon  consideration  of  the  several  ele- 
ments involved,  and  cannot  be  made  the  subject  of  mere  mathemat- 
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ical  calculation,   upon   the  basis  of  what   the  deceased  would  have 
earned  during  hi§  expectancy  of  life.     {Post,  pp.  i88-igo.) 

Ca^c  cited:  Railroad  v.  Stacker,  86  Tcnn.,  343. 


FROM   MADTSON. 


Appeal  in  error  from  Circuit  Court  of  Madison 
County.      Levi   S.    Woods,  J. 

McCoKRY  &  Bond  and  M.  B.  Gilmore  for  Rail- 
road. 

Haynes   &   Hays  for  Spence. 

McAlister,  J.  The  plaintiff  below,  Mrs.  Ella 
Spence,  brought  this  suit  to  recover  damages  for 
the  killing  of  her  husband,  which  she  alleges  was 
occasioned  by  the  negligence  of  the  railroad  com- 
pany. The  plaintiff's  intestate,  W.  G.  Spence,  at 
the  time  of  the  accident,  was  a  fireman  on  a  freight- 
train  going  north  from  Jackson,  which  collided  with 
a  south -bound  passenger -train  a  few  miles  above 
Oakfield,  and  in  the  collision  Spence  sustained  per- 
sonal injuries  from  which  he  died  in  about  one 
hour.  The  passenger-train  was  coming  south,  and 
was  designated  on  the  time-table  as  No.  3.  The 
freight  -  train  was  going  north,  and  was  designated 
as   No.   22.     The   passenger-train    was   on   time,   and, 
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according  to  the  schedule,  was  due  at  Medina,  a 
station  seven  miles  north  of  Oakfield,  at  2:02,  and 
at  Oakfield,  a  station  eight  miles  north  of  Jackson,, 
at  2:18,  and  at  Jackson  at  2:35.  The  freight-train 
received  orders  at  Jackson  at  1:38,  the  engineer 
and  conductor  both  receipting  the  train-dispatcher. 
These  orders  relGerred  to  other  trains.  They  vrere 
told  that  the  passenger-train  was  on  time.  The 
engineer  and  conductor  both  had  time-cards  show- 
ing the  time  of  the  passenger-train,  and  when  due^ 
at  stations.  The  time-card  required  that  this  freight- 
train  should  reach  Oakfield  and  take  the  siding  five 
minutes  in  advance  of  the  arrival  of  the  passenger- 
train.  The  freight-train  was,  however,  not  stopped 
at  Oakfield.  As  it  approached  this  station,  the  en- 
gineer sounded  the  whistle,  the  brakes  were  applied, 
and  one  of  the  witnesses,  a  brakeman  on  this  train 
named  Poe,  testified  that  the  engineer  gave  him  a 
signal  to  let  the  brakes  off,  which  was  done,  and 
the  train,  passing  Oakfield,  went  forward  to  the 
place  of  the  accident.  It  appears  that  the  crew  in 
charge  of  the  passenger-train  were  in  no  default,, 
but  the  collision  was  brought  about  by  the  negli- 
gence of  those  in  charge  of  the  freight  in  wrong- 
fully passing  Oakfield. 

The  gravamen  of  the  plaintiff's  action  is  that  her 
intestate  husband  was  in  the  employment  of  the 
defendant  company  in  the  capacity  of  fireman  on 
the  locomotive  -  engine  of  the  freight- train;  that 
said  train  was  in  charge  of  one  Barnett  as  con- 
ductor,  who   was    superior   in  rank    and    grade,   and 
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whose  orders  the  plaintiff's  intestate  was  bound  to 
obey;  that  said  conductor  represented  the  company 
in  the  management  of  said  train,  and  was  in  com- 
mand of  the  crew,  with  authority  to  order  and 
direct  their  movements.  Plaintiff  claims  it  was  the 
duty  of  the  conductor  and  engineer,  under  the 
rules  of  the  company,  to  have  taken  the  siding  at 
Oakfield,  and  to  have  held  said  freight-train  there 
until  the  arrival  and  passage  of  No.  3,  which  they 
knew  was  approaching  from  Medina,  and  that  by 
passing  Oakfield  a  collision  was  inevitable,  as  there 
was   no   intermediate   station   or   side-track. 

Plaintiff  claims  that  she  is  entitled  to  a  recovery 
whether  the  collision  occurred  by  reason  of  the 
negligence  of  the  conductor,  or  by  the  combined 
negligence  of  the  engineer  and  conductor,  as  the 
latter  represented  the  company,  and  plaintiff's  intes- 
tate assumed  no  risk  of  any  negligence  on  the 
part  of  the  company  or  its  immediate  representative. 
It  is  further  insisted  that  plaintiff's  intestate  was 
not  guilty  of  contributory  negligence  in  not  observ- 
ing the  approach  of  the  passenger- train,  since  his 
■duty  was  that  of  obedience,  and  he  had  a  right 
to  presume  that  the  engineer  and  conductor  had 
orders  from  the  train-dispatcher  to  pass  Oakfield 
and  meet  the  passenger-train  at  some  other  sta- 
tion. 

There  was  a  verdict  and  judgment  in  favor  of 
the  plaintiff  for-  $12,000.  The  railroad  company 
iippealed,   and   has   assigned   errors. 

The   first  assignment  of  error  is  based   upon   the 
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following  instructions  of  the  Court  given  in  charge 
to   the  jury,   viz. : 

"  Where  the  direct  or  immediate  cause  of  the 
accident  is  caused  alone  by  the  fault  or  negligence 
of  the  conductor  in  charge  of  the  train,  or  where 
the  fault  or  negligence  of  the  conductor  and  en- 
gineer equally  bring  about  a  collision  and  caused 
the  death  of  the  fireman,  he  not  being  in  fault, 
etc.,   a   recovery   can   be   had." 

And  again:  "If  it  was  the  duty  of  Spence,  the 
fireman,  to  put  coal  in  the  engine  and  also  to  look 
ahead  for  any  obstructions  on  the  track,  and  to  look 
out  for  signals  by  the  conductor,  through  the  brakes- 
men, and  he  did  not  have  the  control  or  manage- 
ment of  the  train,  and  no  right  to  say  whether  it 
should  stop  or  not,  then  he  would  stand  in  the 
relation   of  a  subordinate   to   the  -conductor." 

And  again:  ''And  if  the  proof  shows  that  he  was 
fireman,  *  *  *  avid  the  conductor  and  engineer 
were  both  furnished  with  the  rules  and  regulations 
of  the  company  and  a  time-card,  and  *  *  *  you 
find  that  the  company  held  the  conductor  and  en- 
gineer equally  bound  for  the  safety  of  the  train 
and  the  observance  of  the  rule  not  to  run  on  the 
time  of  the  passenger-train,  and  further  find  that 
the  engineer  carried  the  train  on  by  and  failed  to 
stop  at  Oakfield,  and  that  the  conductor  failed  or 
neglected  to  signal  the  engineer  or  try  to  stop  the 
train,  and  you  further  find  that  the  train  went  on 
and  made  no  stop  and  had  the  collision,  and  plaint- 
iff's husband  was  killed  in  the  performance  of  his 
12— 9  p 
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duty  as  firemau,  without  fault  or  negligence  on 
his  part,   then   plaintift*  could   recover." 

Again:  "If  the  rule  or  regulation  of  the  com- 
pany was  equally  binding  on  the  engineer  and 
conductor  to  stop  and  side-track,  and  they  failed 
to  do  it,  and  the  conductor  took  no  steps  to  have 
the  engineer  stop  at  Oakfield,  and  you  find  that 
the  failure  to  stop  at  Oakfield  was  the  immediate 
and  direct  or  proximate  cause  of  the  injury,  and 
brought  about  by  the  fault  or  negligence  of  the 
conductor,   then   plaintiff  could   recover." 

The  specific  exceptions  to  the  instructions  of 
the  Court  recited  above,  are^  that  Barnett,  the 
conductor,  llillsman,  the  engineer,  and  Spence,  the 
deceased  fireman,  were  fellow -servants,  engaged  in 
the  common  employment  of  operating  the  train 
and  getting  it  over  the  track,  and  that  the  com- 
pany is  not  liable  for  personal  injuries  sustained 
by  Spence,  by  reason  of  the  negligence  of  either 
the  conductor  or  engineer,  or  as  the  result  of  their 
combined   negligence. 

The  general  rule  is  well  settled  that,  where  the 
particular  duties  to  be  discharged  require  the  serv- 
ices of  several  persons,  as  in  the  movement  of  rail- 
way trains,  the  safety  of  the  employe  depends  not 
only  upon  his  own  individual  skill  and  prudence, 
but  likewise  upon  the  caution  and  competency  of 
other  persons  associated  with  him  in  the  business, 
and  the  employe  assumes  the  risk  of  danger  not 
only  from  his  own  negligence,  but  likewise  from 
the     negligence     of     his    fellow-servants.      But     this 
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general  rule  exempting  the  employer  from  liability 
to  one  servant  for  injuries  sustained  in  consequence 
of  the  negligence  of  his  fellow  servant,  does  not 
apply  when  it  appears  I'rom  the  facts  in  the  case 
that  an  employe  in  a  subordinate  position  has  been 
injured  by  the  negligence  or  improper  conduct  of 
another  servant,  placed  by  the  master  in  a  superior 
position  over  the  former,  and  where  such  inferior 
servant  is  made  subject  to  the  orders  of  such 
superior,  and  when  the  injury  occurs  during  the 
performance  of  their  duties.  A  servant  who  is  in 
a  position  of  authority  over  the  subordinate  servant, 
is  not,  in  the  sense  of  the  law,  a  fellow-servant 
in  a  common  employment,  but  represents  the  mas- 
ter, who  is  liable  for  his  negligence.  The  reason 
for  this  rule,  stated  by  Judge  McFarland,  in  Rail- 
road V.  Wheless^  10  Lea,  746,  is  based,  not  upon 
the  idea  of  the  relative  rank  of  the  two  servants 
or  the  general  superiority  of  the  one  in  position, 
intelligence,  or  skill,  or  in  the  wages  received,  but 
upon  the  ground  that  the  one  is  placed  under  the 
orders  and  directions  of  the  other,  and  required 
to  submit  to  and  obey  such  orders  in  the  per- 
formance of  his  duties ;  that  the  inferior  is  placed 
in  the  position  of  a  servant  to  the  superior.  In 
such  cases  the  superior  is  held  to  represent  the 
master. 

In  the  case  of  Lahr  v.  Railroad,  2  Pickle,  340, 
Judge  Lurton  said,  viz.:  ''Where  the  inferior  is 
injured  while  executing  a  lawful  command  of  his 
superior,   or    lohere  the  superior  represents   and  stands 
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for  the  master^  and  has  a  right  to  control  the 
movements  of  the  train  and  of  all  the  employes, 
in  all  such  cases  the  rule  of  respondeat  superior 
applies  with  reference  to  any  injury  resulting  from 
the  official  negligence  of  such  superior."  See, 
also,  Railroad  v.  Bowler^  9  Heis.,  866 ;  Railroad  v. 
Collins,   1   Pickle,   227. 

Says  Judge  Cooper,  in  Railroad  v.  Handman,  13 
Lea,  423:  "In  order  to  charge  the  master,  the 
superior  servant  must  so  far  stand  in  the  place  of 
the  master  as  to  be  charged  in  the  particular 
matter  with  the  performance  of  a  duty  toward 
the  inferior  servant  which,  under  the  law,  the 
master  owes  to  such  servant."  To  the  same  eftect 
is  the  statement  of  the  rule  by  Judge  McFarland, 
who  says:  "The  plaintiff  must  show  that  his  in- 
jury resulted  from  the  carelessness  or  want  of 
skill  of  some  one  who,  in  the  particular  matter, 
stands  in  the  place  of  the  master."  Railroad  v. 
Wheless,   10   Lea,   748. 

Judge  Lurton^  in  Mining  Co.  v.  Davis,  6  Pickle, 
718,  says:  "Where  there  is  proof  tending  to 
show  negligence  of  a  superior  servant,  whereby  an 
inferior  servant  has  been  injured,  the  jury  should 
be  instructed  that  the  mere  superiority  of  grade 
or  rank  will  not  determine  the  liability  of  the 
common  employer,  but  that  they  must  look  and 
see  whether  the  negligence  was  in  regard  to  some 
duty  to  the  inferior  imposed  by  law  upon  the 
master,  and  by  the  master  intrusted  to  the  neg- 
ligent   superior    servant.      If   this    be    so,   then    the 
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rule  of  respondeat  superior  applies,  for  such  a  su- 
perior stands  in  the  shoes  of  the  master,  and  is  a 
vice-principal." 

The  cardinal  inquiry,  then,  that  arises  on  this 
record  i^  whether  the  defendant  company  owed 
any  duty  to  the  plaintiff's  intestate  the  perform- 
ance whereof  was  intrusted  to  the  conductor,  and 
whether  the  injuries  were  sustained  in  consequence 
of  a  violation  of  that  duty?  It  will  be  conceded 
that  it  is  the  duty  of  a  railroad  company  to  reg- 
ulate the  movement  of  its  trains  so  that  those 
moving  in  opposite  directions  will  not  come  in 
collision.  As  stated  by  the  Court  in  Keary  v. 
Railroad^  3  Ohio,  '^from  the  very  nature  of  the 
contract  of  service  between  the  company  and  its 
employes,  the  company  is  under  obligations  to  them 
to  superintend  and  control,  with  care  and  skill,  the 
dangerous  force  employed,  upon  which  their  safety 
80  essentially  depends.  For  this  purpose,''  said  the 
Court,  "the  conductor  is  employed,  and  in  this  he 
directly  represents  the  company.  They  contract  for 
and  engage  his  care  and  skill.  They  commission 
him  to  exercise  that  dominion  over  the  operations 
of  the  train  which  essentially  pertains  to  the  pre- 
rogatives of  the  owner,  and,  in  its  exercise,  he 
stands  in  the  place  of  the  owner  in  the  discharge 
of  a  duty  which  the  owner,  as  a  man  and  as  a 
part3^  to  the  contract  of  service,  owes  to  those 
placed  under  him,  and  whose  lives  may  depend  on 
his    fidelity." 

It    necessarily    follows    that    a     conductor    placed 
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ill  charge  of  a  freight-train,  with  authority  to 
direct  and  control  its  movements,  is  a  representa- 
tive of  the  company,  charged  with  the  performance 
of  a  duty  which  the  company  owes  to  the  public 
and   its   employes   on   the   train. 

That  the  conductor  was  the  superior  of  the  fire- 
man, and  in  full  charge  of  the  freight-train,  we  think 
is  abundantly  shown  in  the  testimony  of  J.  A. 
Frates,  'the  train-dispatcher  of  defendant,  A.  H. 
Ellington,  the  conductor  of  the  collided  passenger- 
train,  Wiggins,  the  division  superintendent,  and 
other  railroad  employes  who  were  examined  as 
witnesses. 

Ellington  testified,  viz.:  "The  engineer  had  no 
right  to  run  by  Oakfield,  and  the  conductor  had 
the  right,  and  it  was  his  duty,  to  have  stopped  the 
engineer  in  passing  Oakfield;  he  had  the  authority, 
and  ought  to  have  stopped  him."  Again  he  says: 
"If  on  approach  to  Oakfield  the  engineer  blew  off 
brakes,  the  conductor  should  have  stopped  him, 
and  after  he  got  past  he  ought  to  have  stopped 
him." 

J.  A.  Frates,  the  train-dispatcher,  testified:  "If  he 
[the  conductor]  did  not  have  time  to  make  Medina, 
it  would  have  been  his  duty  to  see  that  the  train 
was  stopped  at  Oakfield,  and  get  out  of  the  way : 
to  signal  the  engineer  to  stop,  and  see  that  the 
brakes  were  applied.  Again,  he  should  have  arrived 
at  Oakfield,  and  been  on  the  side-track,  five  min- 
utes before  the  schedule  time  of  the  passenger- 
train."     Again,  he   was   asked   if  he    (the   conductor) 
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had  authority  to  stop  the  train,  to  which  he  re- 
plied in   the   affirmative. 

N.  D.  Wiggins,  division  superintendent,  testified 
that  it  was  the  dutv  of  the  conductor  to  have 
signaled   him   to   stop. 

W.  B.  Dunn,  a  freight  conductor,  testified  *'  that 
if  the  engineer  attempted  to  pass  on,  it  was  the 
duty   of  the   conductor   to   try   to   stop   him." 

Rule  4  of  the  company  is,  viz.:  "Engineers  are 
required  to  obey  the  orders  of  conductors  when  not 
contrary   to   the   spirit   of  these   rules." 

Rule  91:  "Conductors  will  be  held  accountable 
for  the   conduct   of  their  trainmen." 

This  evidence,  we  think,  sufficiently  shows  the 
relation  of  the  conductor  to  the  company  and  the 
other  employes,  which  was  that  of  a  vice-principal 
and   representative   of  the   company. 

» 

In  the  case  of  Railway  Co,  v.  Keary^  3  Ohio  St., 
201,  it  was  held  that  when  a  brakeman  in  the 
employ  of  a  railroad  company,  on  a  train  under 
the  control  of  a  conductor  having  exclusive  com- 
mand, was  injured  by  the  carelessness  of  the  con- 
ductor, the  company  was  responsible;  holding  that 
the  conductor,  in  such  case,  was  the  sole  and  im- 
mediate representative  of  the  company,  upon  whom 
rested  the  obligation  to  manage  the  train  with  skill 
and  care. 

The  case  of  the  Chicago  ^  Milwaukee  Railroad 
T.  RosSy  112  U.  S.,  390,  was  an  action  brought 
bj*^  a  locomotive  engineer  to  recover  damages  for 
injuries    received    in   a   collision,   which    was    caused 
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by  the  negligence  of  the  conductor  of  the  train. 
The  negligence  of  the  conductor  was  in  failing  to 
show  to  the  engineer  the  order  which  he  had  re- 
ceived to  stop  the  train  at  South  Minneapolis  until 
the  gravel-train,  coming  on  the  same  road  from  an 
opposite  direction,  had  passed,  and  the  engineer,  in 
ignorance  of  the  approach  of  the  gravel-train,  went 
forward,  and  the  collision  occurred.  It  was  held 
that  the  conductor  and  engineer,  though  both  em- 
ployes, were  not  fellow  servants;  that  the  conductor 
was  the  representative  of  the  company,  standing  in 
its  place  and  stead  in  the  running  of  the  train, 
and  that  the  engineer  was,  in  that  particular,  his 
subordinate,  and  that  for  the  former's  negligence, 
by  which  the  latter  was  injured,  the  company  was 
responsible. 

It  is  claimed  by  counsel  for  appellant,  in  their 
brief,  that  the  Ross  case  has  been  virtually  over- 
ruled by  a  recent  decision  of  the  United  States 
Supreme  Court,  in  tlie  case  of  the  Baltimoro  ^J^  Ohio 
B,  R,  Co,  V.  Baugh,  decided  May  1,  1893.  We  have 
carefully  examined  that  ease,  and  do  not  find  that 
it   overrules   the   Ross    case. 

The  Ross  case  is  in  entire  harmony  with  the 
adjudications  of  this  Court,  and  has  been  hereto- 
fore cited  with  approval.  Railroad  v.  DcArmond^ 
2  Pickle,  78.  The  case  of  Railroad  v.  Kenley^ 
8  Pickle,  207,  is  the  most  recent  enunciation 
by  this  Court  of  the  principles  involved  in  this 
case.  In  that  case  it  appeared  that  a  brakeman 
had     sustained     personal     injuries     in     consequence 
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of  a  defective  foot-rest  attached  to  the  caboose, 
and  used  by  the  brakeman  in  ascending  to  the 
top  of  the  car.  The  brakeman  had  made  com- 
plaint to  the  conductor  of  his  train  that  the  foot- 
rest  was  defective,  and  the  question  presented  for 
decision  was  whether  notice  to  the  conductor  was 
notice  to  the  company.  It  was  contended  that 
the  conductor  had  no  power  or  agency  in  the  con- 
struction or  repairing  of  cars,  and  that  notice 
should  have  been  served  upon  the  car-inspector  or 
master  of  trains.  The  Court  held  that  the  con- 
ductor was  the  immediate  superior  of  the  brake- 
man,  and  his  assurance  that  the  matter  would  be 
remedied  is,  in  law,  to  be  imputed  to  the  master. 
As  the  vice-principal,  in  charge  of  the  train  and 
as  to  the  crew  operating  the  train,  notice  to  him 
was  notice  to  the  master,  and  an  assurance  of 
remedy,  made  upon  complaint  of  one  of  his  sub- 
ordinates, and  in  regard  to  an  appliance  upon  his 
own  train,  was  an  act  within  the  sphere  of  his 
duty   toward   his   inferior. 

The  record  shows  that,  as  this  freight-train  ap- 
proached Oakfield,  the  brakes  were  applied  by  the 
trainmen,  in  accordance  with  their  usual  custom 
on  reaching  that  station,  but  the  engineer  gave  a 
signal  to  let  the  brakes  off,  and  the  train,  with- 
out stopping  at  Oakfield,  passed  on  to  the  place 
of  the  accident.  The  conductor,  in  permitting  his 
freight-train  to  pass  Oakfield,  in  violation  of  the 
time-card  rules,  was  guilty  of  official  negligence, 
which,   in    law,   is   imputed    to   the   company.      It   is 
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strenuously  insisted  by  counsel  for  the  company 
that  the  negligence  of  Hillsman,  the  engineer  of 
the  freight- train,  in  passing  Oakfield  in  violation 
of  the  time-card  rule,  was  the  proximate  cause  of 
the  accident,  and  that,  as  Hillsman,  the  engineer, 
and  Spence,  the  deceased  fireman,  were  fellow- 
servants,  the  company  is  not  liable.  This  position 
cannot  be  maintained,  for  the  reason  that  we  find 
from  the  record  that  the  conductor,  as  the  immedi- 
ate vice-principal  and  representative  of  the  company, 
was  in  command  of  this  train,  and  his  official  neg- 
ligence is  shown  to  have  materially  contributed  to 
bring   about   the   disaster. 

The  rule,  as  stated  by  Mr.  Thompson  in  his 
work  on  Negligence,  Vol.  II.,  page  981,  is,  viz.: 
"If  the  negligence  of  the  master  combines  with  the 
negligence  of  a  fellow-servant,  and  the  two  contrib- 
bute  to  the  injury,  the  servant  injured  may  recover 
damages  of  the  master."  This  rule  was  approved 
by  this  Court  in  Railroad  v.  Kenley,  decided  at 
Nashville,  and  reported  in  8  Pickle.  Judge  Lur- 
ton,  in  that  case,  stated  that  the  reason  of  the 
rule  is  obvious.  The  servant  contracts  to  assume 
the  dangers  incident  to  the  negligence  of  his  fel- 
low-servant, but  he  does  not  and  cannot  contract 
to  assume  the  risk  of  the  negligence  of  the  mas- 
ter. Not  agreeing  to  assume  any  part  of  the 
negligence  of  the  master,  if  such  negligence  proxi- 
mately contributes  to  his  injury,  he  may  recover, 
notwithstanding  his  injury  was  due  to  the  combined 
negligence   of   the   master  and   his   fellow-servant." 
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The  next  assignment  of  error  is  as  follows: 
^^ThirtL — Error  in  .  Court  charging  railroads  are 
operated  through  their  employes,  and  whenever  any 
employe  is  guilty  of  any  fault  or  negligence,  that 
is  the  fault  of  the  company  itself,  and  when  a 
party  is  injured  because  of  that  negligence,  under 
certain    circumstances   he   cian   recover." 

This  language  was  used  by  the  Circuit  Judge 
in  opening  his  charge  'to  the  jury,  and  when  con- 
sidered ill  connection  with  the  language  that  im 
mediately  follows,  it  is  fully  explained,  and  could 
not  have  misled  the  jury.  The  very  next  sentence 
following  the  objectionable  paragraph  is,  viz.: 
"The  rule  of  law  in  this  State  is,  Avhere  a  per- 
son is  injured  by  the  fault  or  negligence  of  a 
fellow-servant  then  no  recovery  can  be  had.  The 
engineer  and  fireman,"  the  Court  continues,  "in 
charge  of  an  engine  are  fellow-servants,  and  when- 
ever the  accident  is  brought  about  alone  by  the 
fault  or  negligence  of  the  engineer,  then  no  re- 
covery  can   be   had." 

We  find  no  error  in  the  instructions  given  by 
the  Court,  nor  in  its  refusal  to  charge  as  requested, 
but  consider  the  charge  a  sound  exposition  of  the 
law   of    the   case. 

It  is  next  assigned  as  error  that  the  Court 
erred  in  excluding  evidence,  viz. :  Defendant's 
counsel  asked  the  witness,  Poe,  "if  Hillsman  [the 
engineer]  had  been  looking,  state  whether  he 
eould  have  seen  the  other  train."  While  the 
Court    sustained    the    plaintiff's    objection,    the    de- 
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fendant,  iu  the  very  next  answer,  got  the  benefit 
of  the  testimony  desired.  The  -next  question  asked 
Poe   was   as  follows : 

^^Ques.    IIow   was  the   road   there?" 

^'Aiis.    We   were   on   a   straight   line." 

'^Ques.  How  far  ahead  could  he  [Ilillsman,  the 
engineer]   have   seen   on   that  straight  line?" 

"j4/^9.  He  could  have  seen  nearly  a  quarter  of 
a  mile." 

'^Ques.  Could  he  have  seen  ahead  if  he  had 
been   looking  ?  " 

'^Ans.  Yes,  sir;  he  could  have  seen  further 
around   than    the   other  train    [men]   could." 

The  next  assignment  of  error  is  based  upon  the 
charge  in  respect  to  the  measure  of  damages,  viz.: 
''That  in  estimating  the  damages,  the  jury  should 
look  to  the  proof  as  to  what  was  the  expectancy 
of  life  of  the  deceased,  and  see  what  amount  he 
was  able  to  and  was  earning  at  and  before  his 
death,  and  from  all  the  proof  *  *  decide  what 
he  would  have  earned  during  that  expectancy  of 
life  from  the  time  of  his  death,  and  then  allow 
her  such  sum  as  would  reasonably  compensate  her 
for  the  loss  of  what  he  would  have  earned  during 
that  expectancy  of  life  from  the  time  of  his  death." 

This  charge  was  erroneous.  It  was  perfectly 
competent  for  the  plaintiff  to  prove  the  expectancy 
of  life  of  the  deceased,  his  capacity  for  earning 
money,  his  habits,  age,  and  condition.  But  it  was 
erroneous  for  the  Court  to  charge  that  they  must 
^'decide    what    he    \the    deceased^    ivould    hare    earned 
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during  that  expectancy  of  life  from  the  time  of  his 
deaths  and  then  allow  her  such  sum  as  would  reason- 
ably compensate  her  for  the  loss  of  what  he  would 
have  earned  during  that  expectancy  of  life  from  the 
time  of  his  deathJ' 

The  assessment  of  damages  in  actions  of  this 
character  does  not  admit  of  fixed  rules  and  mathe- 
matical precision,  but  is  a  matter  left  to  the  sound 
discretion  of  the  jury.  The  Courts  refuse  to  lay 
down  any  cast-iron  rules  or  mathematical  formula 
by  which  such  damages  are  to  be  ciphered  out  by 
juries.  It  is  the  duty  of  the  Court  to  point  out 
the  diflerent  elements  proper  to  be  considered  in 
the  assessment  of  damages,  but  it  is  erroneous  to 
give  the  jury  a  rule  by  which  to  figure  out  the 
damages  as  they  would  a  mathematical  problem  in 
cases  like  this,  where  the  future  earnings  of  the 
deceased  and  his  expectation  of  life  are  mere  prob- 
abilities. 

As  stated  by  ^  Judge  Snodgrass  in  Railroad  v. 
Stacker^  2  Pickle,  353,  "  the  age,  condition,  capacity 
of  earning  money,  and  expectation  of  life  are  all  to 
be  considered,"  but  the  Circuit  Judge,  in  this  in- 
struction, tells  the  jury  they  must  decide  what  the 
deceased  would  have  earned  during  that  expectancy 
of  life,  and  allow  his  widow  compensation  for  the 
loss  of  what  he   would   have   earned. 

The  amount  deceased  would  have  earned  during 
his  expectation  of  life  was  purely  a  matter  of  spec- 
ulation, and  his  expectation  of  life  was  a  mere 
probability. 
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This  instnu'tion  ignores  the  fact  that  plaintift''s 
intestate  waw  engaged  in  a  most  hazardous  occupa- 
tion, and  that  his  expectation  of  life  while  it  was 
exposed  to  the  perils  of  railroad  service,  was  more 
precarious  than  if  he  had  been  engaged  in  some 
less  dangerous  employment.  The  wages  he  would 
have  earned  were  contingent  upon  his  enjoyment 
of  this  precarious  expectation  of  life,  upon  the  con- 
stancy of  his  employment,  and  upon  the  perform- 
ance of  his  duties  with  regularity  and  satisfaction 
to   his   employer. 

The  objection  to  the  charge  is  that  both  ele- 
ments of  damages  are  treated  as  assured  facts,  and 
the  jury,  were  invited  to  calculate  the  damages  by 
this  uncertain  standard,  instead  of  leaving  the  assess- 
ment of  the  damages  to  their  sound  discretion, 
upon  a  consideration  of  all  the  elements  of  dam- 
ages  admitted   in   evidence. 

For  the  error  indicated,  the  judgment  must  be 
reversed    and    the    cause   remanded   for   a   new  trial. 
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KN'OXVILLE,   SEPTEMBER  TERM,   1893. 


Rbliancb  Coal,  etc.,  Co.  v.  Kentucky  Coal,  etc.,  Co. 
{Knoxoille.    September  16,   1893.) 

I.   Lease.     Reservation  in  lease  of  coal  lands  touching  ways  and  structures 
construed. 

A  claase  in  a  lease  of  coal  lands,  reserving  to  the  lessors  such  portions 
of  the  leased  lands  as  may  be  necessary  for  roads,  railways,  water- 
ways, side-tracks,  and  other  structures  necessary  for  the  profitable 
working  of  other  lands  of  the  lessor,  but  not  to  injuriously  interfere 
with  the  lessee,  applies  only  to  surface-ways  and  structures,  and  does 
not  authorize  underground  entries  and  ways  or  the  establishment  of 
tipples,  chutes,  and  other  mining  conveniences,  in  the  absence  of  ex- 
press terms  to  the  contrary,  since  such  ways  are  not  of  necessity. 

Case  cited  and  approved :  Pearne  v.  Coal,  etc.,  M.  &  M.  Co.,  90  Tenn.^ 
629. 
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2.  Same.     Samf, 

A  reservation  in  a  lease  of  coal  lands,  retaining  to  the  lessor  or  its  as- 
signs the  joint  use  with  the  lessee  of  all  such  portions  of  the  land  as 
may  be  necessary  for  roads,  tracks,  or  structures  for  the  profitable 
working  of  other  lands  in  the  vicinity,  does  not  authorize  a  structure 
designed  for  the  exclusive  use  of  the  lessor's  assigns. 


FROM     CLAIBORNE. 


Appeal  from  Chancery  Court  of  Claiborne  County. 
John  P.   Smith,   Ch. 

H.  M.  Carr,  G.  W.  Saulsbbrry,  and  Luckey  & 
Sandford   for   Complainant. 

Jesse    L.   Rogers  for  Respondent. 

Wilkes,  J.  Complainant  and  defendant  are  les- 
sees from  the  American  Association  (limited)  of  ad- 
joining tracts  of  coal  land  in  Claiborne  County, 
complainant's  lease  being  of  date  August  8,  1891, 
and  covering  what  is  called  in  the  record  lease 
No.  7,  while  defendant's  lease  is  dated  September 
29,   1891,   and   covers   what   is   called   lease   No.   9. 

The  lease  to  complainant  provides,  among  other 
things,  that  it  shall  have  the  exclusive  right  and 
privilege  of  mining  coal  upon  the  property  leased, 
and  that  it  shall,  at  all  times  during  the  lease,  peace- 
ably and  quietly  hold  and  enjoy  the  premises  leased, 
without  any   let    or   hinderance    from    the    lessor    or 
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its  assigns,  or  any  other  persons  lawfully  claiming 
the  same,  or  any  part  thereof.  It  also  provides 
for  a  minimum  royalty  or  dead  rental  of  $5,000 
per  year  for  each  year  after  the  first,  or  a  mini- 
mum annual  rental  of  ten  dollars  per  aero,  and 
covers   about   500   acres   of  ground. 

The  fourth  paragraph  of  the  lease  contains  this 
language:  "Said  first  party  [meaning  lessor]  re- 
tains and  reserves  the  right  *  *  *  to 
build  and  construct  houses,  roads,  railways,  tram- 
ways, quarries,  brick-works,  saw-mills,  or  other 
works  or  improvements,  or  to  farm  thereon  all 
land  not  used  or  required  by  the  second  party  for 
its  works,  which  work  is  to  have  first  considera- 
tion  and   preference." 

The  fifth  clause  contains:  ''The  party  of  the 
first  part  [to  wit,  the  lessor]  retains  the  right,  for 
itself  or  its  assigns,  to  the  joint  use,  during  the 
continuance  of  this  lease,  of  all  such  portions  of 
the  above  described  lands  as  may  be  necessary  for 
roads,  railways,  water-ways,  side-tracks,  and  other 
structures  necessary  for  the  profitable  working  of 
other  lands  of  the  party  of  the  first  part,  or  its 
assigns,  in  the  vicinity  of  the  above  leased  prem- 
ises, but  not  to  injuriously  interfere  with  the  work- 
ing of    the   party   of   the   second    part,"  etc. 

In  the  lease  to  defendants  of  lot  Ko.  9,  these 
words  of  conveyance  are  also  used,  to  wit:  "All 
such  rights  of  making  entries  and  erecting  struct- 
ures for  mining   purposes  under,  through,  and    upon 

the  premises    adjoining   the    above,   known   as    lease 
13—9  p 
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No.  7,  as  the  party  of  the  fir8t  part  is  competent 
to   grant." 

On  the  property  leased  by  complainant,  defend- 
ant began  opening  an  entry  through  and  under 
the  surface;  also  began  the  construction  of  a  side- 
track at  the  opening  of  the  entry,  about  500  feet 
in  length,  and  is  proposing  to  erect  a  tipple  and 
coal-cliute  for  the  purpose  of  loading  its  coal  into 
cars  at  the  opening  of  the  entry,  and  was  cutting 
timber  and  removing  coal  from  the  premises  of 
complainant.  Whereupon,  this  bill  was  filed  to 
enjoin  defendant  from  the  further  opening  of  en- 
tries and  the  commission  of  any  further  trespasses, 
and  from  disposing  of  the  coal  taken  out  of  the 
entry,    and    for   an   account. 

Defendant  admits  that  it  had  commenced  to 
open  the  entry,  as  stated,  along  the  coal  seam  on 
complainant's  property ;  that  it  intended  to  make 
an  entry  sixteen  feet  wide  for  the  distance  of  one 
hundred  feet,  and  then  to  drive  a  cross  entry,  at 
right-angles,  nine  feet  wide,  until  it  reached  its 
own  premises,  and  that,  in  so  doing,  it  was  taking 
the  coal  out  of  the  entry  as  it  progressed,  just  as 
it  would  dirt,  stone,  or  any  other  material  obstruct- 
ing the  way,  and  it  claimed  the  right  to  do  this 
under   the   clauses   of    the   leases    heretofore   set   out. 

On  the  trial  of  the  cause,  after  much  proof 
was  taken,  the  Chancellor  held  that  the  complain- 
ant was  entitled  to  no  relief;  that  the  defendant 
had  the  right  to  make  necessary  roads,  railways, 
water-ways,   side-tracks,    or   other   structures  over  or 
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through  the  tract  of  land  leased  to  complainant 
necessary  for  the  profitable  working  of  the  lands 
leased  to  the  defendant,  but  so  as  to  not  injuri- 
ously affect  or  interfere  with  the  working  of  com- 
plainant  on   his   leased   premises.  , 

The  Court  further  found  and  decreed  that  such 
way  as  the  defendant  was  making  through  com- 
plainant's land  was  necessary  for  the  working  prof- 
itably of  the  coal  on  defendant's  land,  and  that 
said  way,  as  well  as  the  side-track  that  the  de- 
fendant was  constructing  at  its  entry  at  the  time 
of  the  filing  of  the  bill  in  this  case,  would  not 
injuriously  interfere  with  the  working  of  the  com- 
plainant on  its  premises.  The  injunction  was  there- 
upon dissolved,  and  defendant  was  permitted  to 
proceed  with  its  work,  under  the  direction  of  the 
Court,  and  complainant  was  taxed  with  the  costs. 
From  this  decree  complainant  appealed,  and  has 
assigned   errors. 

JFirst,  that  the  Chancellor  erred  in  finding  that 
the  way,  as  defendant  was  making  the  same  through 
complainant's  lease,  was  necessary  for  the  profitable 
working   of    the   coal   on   defendant's  lease. 

Upon  this  question  of  fact  the  proof  is  very 
conflicting,  and  the  contention  of  each  party  is 
Tvell  sustained  by  the  testimony  of  mining  and  en- 
g-ineering  experts.  After  a  careful  examination  of 
the  entire  testimony,  we  are  of  opinion  the  Chan- 
cellor is  not  sustained  by  the  weight  of  the  testi- 
mony. Under  the  proof  it  is  apparent  that  the 
opening     of    the    way     as    proposed    by     defendant 
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would  be  very  advantageous  to  it,  and  that  by 
the  use  of  such  way  its  property  could  be  more 
profitably,  easily,  and  conveniently  worked;  but  we 
are  not  convinced  that  such  way  is  necessary  for 
the  profitable  working  of  the  coal  on  defendant's 
premises,  in  the  sense  that  no  other  way  is  open 
for  its  profitable  operation;  but  the  weiglit  of  tes- 
timon}^  is  that  the  coal  on  defendant's  leased  jprem- 
ises  may  be  profitably,  but  not  so  conveniently, 
worked  without  making  use  of  this  way.  We 
consider  this  established  by  the  testimony  of  Jack- 
son, Dickson,  Park,  and,  to  some  extent,  conceded 
by   defendant   and   its   witnesses. 

The  second  assignment  is,  that  the  Chancellor 
erred  in  finding  that  the  way,  as  the  same  was 
being  opened  by  defendant  through  complainant's 
lease,  togetJier  with  the  side-tracks  that  defendant 
was  constructing  at  its  entry,  would  not  injuriously 
interfere  with  the  working  of  complainant's  prem- 
ises. * 

Upon>  this  question  of  fact  there  is  likewise 
great  conflict  of  apparently  reliable  testimony;  and 
it  is  remarkable  that  competent,  reliable,  intelligent 
witnesses,  many  of  them  experts  with  large  expe- 
rience and  ample  opportunities  of  knowledge,  should 
differ  so  widely  from  each  other.  We  are  fully 
satisfied,  however,  that  the  entry  proposed  to  be 
made,  and  the  side-tracks  proposed  to  be  laid,  and 
the  tipple,  chute,  and  other  appurtenances  of  the 
mining  plant  proposed  to  be  erected  and  built  on 
complainant's     premises     by     the     defendant,     would 
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materially  interfere  with,  damage,  and  injure  com- 
plainant in  its  rights  under  its  lease,  by  occupying 
one  of  the  most  eligible  sites  on  its  lease,  to  its 
own  exclusion;  by  taking  out  coal  from  complain- 
ant's premises  which  it  has  the  right  to  mine;  by 
erecting  structures  and  a  mining  plant  for  defend- 
ant's use  on  complainant's  land,  to  the  exclusion 
and  prejudice  of  complainant  in  erecting  a  similar 
plant. 

The  third  assignment  of  error  is,  that   the  Chan- 
cellor   erred    in    holding    that    defendant    had    the' 
right    to     make    necessary     roads,     railways,    water- 
ways, side-tracks,  or  other  structures  over  or  through 
complainant's    premises. 

This  assignment  involves  the  proper  construction 
of  the  provisions  of  the  two  leases,  portions  of 
w^hich  have  been  heretofore  set  out.  While  we 
may  look  to  the  language  used  in  the  lease  to 
defendant  to  ascertain  its  rights  as  against  its  les- 
sor, it  is  evident  that,  being  of  a  later  date  than 
complainant's  lease,   it  cannot   prejudice   the   same. 

It  will  be  observed  that  only  the  fifth  clause  of 
the  lease  relates  to  the  reservations  made  in  favor 
of  the  lessor  or  its  assigns  in  regard  to  contigu- 
ous property,  clause  No.  4  relating  to  such  reserva- 
tions as  were  made  to  the  lessor  in  the  premises 
therein  leased — the  latter  relating  to  the  premises 
leased  and  the  former  to  premises  in  the  vicinity 
of   that   leased. 

Looking  to  the  language  of  this  clause,  we  are 
of    opinion    that    it    relates    only    to    such     sui'face 
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ways  over  the  leased  premises  as  are  necessary  for 
the  purposes  of  ingress  and  egress  to  the  surface 
of  other  properties  adjacent  or  in  the  vicinity,  and 
does  not  relate  to  or  embrace  underground  entries 
through  the  leased  premises,  and  the  terms  rail- 
ways, water-ways,  side-tracks,  and  other  structures 
necessary  for  the  profitable  working  of  other  lands* 
in  the  vicinity,  mean  such  surface  ways  and  struct- 
ures as  are  necessary  for  such  ingress  and  egress. 
To  hold  that,  under  this  language,  underground 
entries  could  be  made  by  defendant  on  complain- 
ant's premises,  and  underground  ways  could  be  cut 
through  the  coal  under  its  surface,  and  that  tip- 
ples, chutes,  and  other  conveniences  of  a  mining 
plant  could  be  established  on  complainant's  land, 
would  be  to  subject  it  to  such  a  servitude  as  would 
greatly  damage,  if  not  totally  destroy,  its  value. 
If  this  were  so,  and  complainant's  premises  were 
favorably  located,  then  it  would  follow  that  entries 
could  be  run  under  its  surface  in  every  direction 
that  might  be  beneficial  to  other  properties  in  the 
vicinity,  and  it  might  be  made  the  common  cen- 
ter of  mining  plants  for  all  the  property  in  its 
vicinity,  to  the  great  damage  or  utter  destruction 
of  complainant's  rights  under  its  lease.  Such  in- 
cumbrances and  servitudes  cannot  arise  unless  they 
are  expressly  provided  for,  and  reservations  to  that 
extent  are  made  in  plain,  unambiguous  terms. 
Such  rights  do  not  arise  in  favor  of  contiguous 
land-owners  by  implication  of  law,  and  such  ways 
are   not  ways   of  necessity,   and   the   question   is   not 
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one  of  convenience,  but  one  of  necessity.  Pearne 
V.  Coal  Creek  Mining  and  Manufacturing  Co,,  6 
Pickle,   629. 

For  the  same  reason  and  upon  the  same  grounds 
the  fourth  assignment  of  errors  is  well  made,  and 
must  be  sustained.  This  assignment  is,  that  the 
Chancellor  erred  in  finding  that  the  entries,  side- 
tracks, tipples,  and  other  structures  in  process  of 
erection  by  defendant  on  complainant's  lease,  came 
within  the  reservation  clause  in  complainant's  lease 
providing  for  road,  railways,  water-ways,  side-tracks, 
and   other  structures    as   therein   specified. 

This  language  in  complainant's  lease  cannot  be 
enlarged  or  in  anywise  altered  by  that  put  in  the 
lease  to  defendant,  to  wit:  "That  the  defendant 
should  have  all  such  rights  of  making  entries  and 
erecting  structures  for  mining  purposes  under,  through, 
and  upon  the  premises  of  complainant  as  the  lessor 
was   competent  to   grant." 

The  lessor  could  grant  no  rights  over  complain- 
ant's premises  other  than  in  strict  conformity  with 
the   reservations   made   in   complainant's    lease. 

Again,  the  reservation,  under  the  fifth  clause, 
retains  the  right  to  the  lessor  or  its  assigns  to 
the  joi7it  use  of  all  such  portions  of  the  lands  as 
may  be  necessary  for  roads,  railways,  water-ways, 
side-tracks,  and  other  structures  necessary  for  the 
profitable  working  of  other  lands  in  the  vicinity, 
etc.  There  is  no  reservation  of  any  way,  track, 
structure,  or  road  to  be  used  exclusively  by  an 
owner  of  other  property,  but  the  reservation  is  only 
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for  the  joint  use  of  such  owner  and  complainant. 
It  will  hardly  be  contended  that  the  entry  pro- 
posed to  be  made  by  defendant  under  complain- 
ant's land,  and  the  side-tracks  and  mining  plant 
intended  to  be  built  by  it,  are  intended  for  the 
joint  use  of  itself  and  complainant;  but  they  are 
designed  for  defendant's  exclusive  use,  and  are  not 
authorized  under  the  reservations  in  complainant's 
lease. 

It  follows  that  the  Chancellor  was  in  error  in 
refusing .  relief  to  complainant,  and  his  decree  is 
reversed,  and  the  injunction  prayed  in  the  Court 
below  will  be  made  perpetual.  Defendant  will  pay 
the  costs  of  this  and  the  lower  Court,  and  the 
cause  is  remanded  for  an  account  of  the  coal 
mined,  timber  cut,  and  waste  committed  on  com- 
plainant's  premises   by   defendant. 
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Chadwbll   V,   Chadwell. 
{Knozville.      September   19,   1893.) 

Boundary.     Estoppel  as  to. 

A  land-owner  and  his  heir  are  estopped  to  dispute  the  correctness  of  a 
boundary  line  established  by  the  former  and  asserted  or  acquiesced 
in  by  both  for  a  period  of  thirteen  years,  during  which  the  adjoining 
lands  have  been  purchased  to  and  upon  faith  of  that  line,  especially 
where  the  line  has  been  established  in  conformity  to  the  more  rea- 
sonable construction  of  the  conflicting  calls  of  the  title-papers  of  the 
adjacent  owners. 

Cases  cited  and  approved :  Spears  v.  Walker,  i  Head,  165 ;  Merri- 
wether  v,  Larmon,  3  Sneed,  447. 


FROM    CAMPBELL. 


Appeal  from  Chancery  Court  of  Campbell  County. 
H.  R.   Gibson,   Ch. 

ScHLOSSHAN  &  Ageb  and  Jambs  A.  Fowler  for 
Complainants. 

Henderson  &  Jourolmon  for  Respondents. 

Wilkes,  J.  The  controversy  in  this  case  in- 
volves the  ownership  and  true  boundaries  of  a  tract 
of  laud  in  Campbell  County.  The  land  is  em- 
braced within  what  is  known  in  the  record  as  the 
Alvis  Kincaid   five   thousand   acre   survey. 
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Prior  to  February  24,  1862,  Kincaid,  for  a  coii- 
fiideration  of  twelve  dollars,  conveyed  to  Sterling 
Rutherford  a  portion  of  this  five  thousand  acre  tract 
by  the  following  boundaries:  "Beginning  on  the  top 
of  Peter  Huddlestone's  ridge,  where  the  Buck 
Gravely  line  crosses  the  same;  then  with  the  top 
of  the  Log  Mountain,  a  north-east  course  to  Coop- 
er's line;  thence  with  Cooper's  line,  crossing  Davis 
Creek,  to  Gravely's  line  on  the  side  of  the  Brushy 
Mountain;  thence  with  Gravely's  line  to  the  be- 
ginning, containing  one  hundred  acres,  more  or 
less." 

On  March  15,  1868,  Rutherford  conveyed  to 
Clepper  a  portion  of  this  tract  by  general  bound- 
aries, as  follows:  "Beginning  on  top  of  Peter  Hud- 
dleston's  ridge,  where  Buck  Gravely's  line  crosses 
the  same ;  thence  with  the  top  of  Log  Mountain 
to  a  locust  and  oak,  near  a  gap  in  the  Log 
Mountain;  thence  a  north-west  course,  crossing 
Davis  Creek,  to  a  chestnut  and  black  gum  on  the 
bank  of  the  creek ;  thence  a  north-west  course  to 
the  Gravely  line  on  the  side  of  Brushy  Mountain ; 
thence  with  Gravely's  line  to  the  beginning,  con- 
taining twenty-five  acres,  more  or  less."  This  tract 
contains,   however,   by   actual   survey,   350   acres. 

On  March  15,  1871,  Rutherford  conveyed  to  L 
R.  Dew  the  remainder  of  the  tract  which  had 
been  conveyed  to  him  by  Kincaid,  lying  east  of 
that  portion  deeded  to  Clepper,  and  the  metes  and 
bounds   are   set   out   in   this   conveyance. 

In   October,   1871,   Dew   conveyed    the   same    land 
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to  Win.  Allen,  and  Allen  conveyed  the  same  to 
the  Big  Creek  Gap  Coal  and  Iron  Company  on 
March  II,  1889. 

In  the  meantime,  September  5,  1870,  Kincaid 
conveved  to  Duft*  Chadwell  all  of  the  five  thou- 
sand  acre  tract  that  he  had  not  previously  con- 
veyed  to    Rutherford,   or   other   parties. 

The  contest  arises  over  the  lands  now  claimed 
by  the  Big  Creek  Gap  Coal  and  Iron  Company, 
and  turns  upon  the  question  whether  these  lands 
are  included  in  the  boundaries  of  the  land  con- 
veyed to  Rutherford,  or  whether  they  are  a  part  of 
the  residue  of  the  five  thousand  acre  tract  which 
passed   under   the   conveyance   to   DufiT    Chadwell. 

The   Chancellor   held : 

First, — That   the   lands  belonged   to  the  company. 

Second. — That  the  calls  of  the  deed  from  Kin- 
caid to  Rutherford  ran  with  the  top  of  Log  Mount- 
ain in  a  north-easterly  direction,  as  indicated  on  a 
map  filed  in  the  record,  and  not  in  a  north-west 
direction,  as  contended  by  complainants,  and  these 
calls  include   the   lands   in   controversy. 

Third.— Theit  Duft"  Chadwell  and  Rutherford 
agreed  upon  and  fixed  a  line  running  from  the 
beginning  corner,  north  45  east  700  poles,  as  the 
boundary  line  of  the  Rutherford  tract,  and  that 
Chadwell  recognized  this  line  as  correct  for  a  long 
number  of  years,  and  that  it  has  been  so  recog- 
nized by  complainants  until  recently,  before  the 
bringing  of  this  suit,  and  that  complainants  are 
now   estopped   to   dispute    the   line   thus    established. 
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Fourth, — That  complainants  had  wholly  failed  to 
show  any  actual  inclosures  and  adverse  possession 
of   any   of    the   lands   in   controversy. 

Complainants'  bill,  so  far  as  it  raised  the  ques- 
tion of  the  title  to  this  land,  was  dismissed,  and 
complainants   have   appealed   and   assigned   errors. 

The  first  error  assigned  raises  the  question  as  to 
what  is  meant  by  the  first  call  in  the  Rutherford 
deed,  to  wit:  *' Running  then  with  the  top  of  Log 
Mountain  a  north-east  course  to  Cooper's  line,"  etc. 
There  is  no  dispute  about  the  exact  location  of 
the  beginning  corner,  but  complainants  insist  that 
the  line  runs  from  this  beginning  corner  along  the 
top  of  Huddleston's  ridge  to  what  they  term  Log 
Mountain  proper;  thence  with  the  top  of  Log 
Mountain  proper  to  Cooper's  line,  and  that  this 
carries  the  line  at  first  in  a  north-east  direction, 
but  afterwards  in  a  north-west  direction.  It  i& 
conceded  that  the  line  thus  run  would  embrace  an 
area  of  about  four  hundred  and  fifty  acres,  instead 
of  one  hundred,  as  the  Rutherford  deed  calls  for^ 
and,  thus  run,  would  be  virtually  the  same  as  the 
calls   of   the   deed   to   Clepper. 

Defendants  insist,  on  the  contrary,  that  the  line 
continues  in  a  north-east  direction  until  it  strikes 
Cooper's  line  at  a  different  point;  and  it  is  shown 
that  the  area  contained  in  the  lines  thus  run  would 
be  about  one  thousand  to  one  thousand  two  hun- 
dred acres.  In  corroboration  of  their  contention, 
complainants  insist  that  by  the  description  given 
in    the    Rutherford    deed,    the    land    lies    on    Davis 
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Creek,  and  that,  if  the  boundaries  are  as  claimed 
by  defendants,  then  the  lauds  lie  on  Hog  Camp 
Branch  and  Patty  Murray  Branch,  two  streams  of 
considerable  importance,  and  too  well  known  to  be 
overlooked  in  the  description  of  the  land;  but  de- 
fendants insist  that  these  two  branches  are  but 
tributaries  of  Davis  Creek,  and  there  is  no  mis- 
description  or   confusion   in   the   location   calls. 

The  main  contention  arises  over  what  is  '*  Log 
Mountain."  Complainants'  claim  is  that  it  is  a 
ridge  which  runs  down  in  a  north-westerly  direc- 
tion to  Davis  Creek,  according  to  the  calls  of  the 
Clepper  deed,  while  defendants  say  that  this  is 
only  a  spur  of  Log  Mountain,  and  that  the  moun- 
tain proper  runs  in  a  north-east  direction  from  the 
beginning  corner.  By  either  confention  Peter  Hud- 
dleston's  ridge  is  a  part  or  section  of  Log  Mount- 
ain, and  the  beginning  corner  is  agreed  upon,  and 
not   in   dispute. 

The  Chancellor  held  that  the  line  ran  north-east 
along  the  top  of  the  mountain,  as  insisted  by  de- 
fendants, and  not  north-west  along  the  spur,  as 
contended  by  complainants;  and,  while  there  is 
some  contradiction  and  uncertainty  in  the  testimony, 
we   are   of    opinion   he   was   correct   in   so   holding. 

The  second  error  assigned  is  to  the  holding  of 
the  Court  that  DutF  Chadwell,  the  ancestor  of 
complainants,  and  through  whom  they  derive  title 
by  descent,  agreed  with  Rutherford  upon  a  con- 
ventional line,  and  established  the  same  in  1871, 
and   afterwards   recognized   the   same. 
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We  thiuk  tlie  cvidonci'  is  quite  plain  that  when 
Rntlic'rfonl  was  oiiering  tliis  land  for  sale  to  Dew 
in  1871,  it  was  done  in  the  presence  of  Duft* 
Chadwell,  and  that  Rutherford  indicated  its  location 
by  pointin*]^  in  the  direction  of  the  lands  in  dis- 
pute, and  that  Chadwell  not  only  did  not  raise  any 
question,  but  agreed  to  and  conceded  its  correctness. 

Dew,  however,  desired  to  have  the  lands  sur- 
veyed, and  conveyed  to  him  by  metes  and  bounds; 
and  thereupon,  John  B.  Chadwell,  son  of  Duff 
Chadwell,  and  one  of  the  principal  complainants 
in  this  cause,  was  employed  to  survey  the  lands 
and   ascertain   the  boundaries. 

John  B.  Chadwell,  it  seems,  was  Deputy  County 
Surveyor  at  the  time,  and  was  selected  in  prefer- 
ence over  the  County  Surveyor  to  do  the  work 
by  the  several  parties  interested.  He  made  the 
survey.  Both  Rutherford  and  Duff  Chadwell  w6re 
present,  and  a  controversy  arose  between  them 
over  the  direction  of  the  first  line,  Rutherford  in- 
sisting that  it  should  run  in  a  south-easterly  di- 
rection, but  on  the  top  of  Log  Mountain,  while 
Chadwell  insisted  that,  inasmuch  as  the  call  was 
north-east,  it  should  be  run  north  45  east,  which 
would  make  a  straight  line,  sometimes  running  with 
the  top  and  sometimes  on  the  side  of  the'  mountain 
near  the  top.  Chadwell  prevailed  in  his  conten- 
tion, and  the  line  was  run  at  45  east,  and  Duff 
Chadwell,  for  a  great  portion,  if  not  the  entire 
length  of  the  line,  marked  it  plainly  through  the 
woods  w^ith   a  hatchet   in   his  own    hands.      The  line 
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of  the  survey  was  thus  fixed  and  marked,  and  by 
it  the  deed  was  made  from  Rutherford  to  Dew 
and  from  Dew  to  Allen  and  from  Allen  to  the 
Big  Creek  Coal  and  Iron  Company,  and  for  thir- 
teen years  Duif  Chadwell  recognized  it  as  the 
boundary,  and  recognized  the  land  as  the  land  of 
Allen.  We  think,  from  the  proof,  that  complain- 
ants, up  to  within  a  short  time  of  the  filing  of 
this  bill,  also  recognized  this  as  the  correct  or  es- 
tablished   line. 

This  line  having  been  established  by  Chadwell 
himself,  against  the  contention  of  Rutherford,  and 
Dew  having  bought  with  reference  to  it,  complain- 
ants, as  the  heirs  of  Chadwell,  are  now  estopped 
to  deny  it.  Spears  v.  Walker,  1  Head,  165 ;  Mer- 
riwelher  v.  Lannon^  3  Sneed,  347,  and  other  cases 
in   accord. 

We  do  not  tijink  the  contention  of  complain- 
ants, that  any  portion  of  the  land  claimed  by  the 
Big  Creek  Coal  and  Iron  Company  was  adversely 
held  by  them  or  any  one  else  as  against  the  Ruth- 
erford  and   Dew   title,   is   sustained  by   the    record. 

We  conclude  that  there  is  no  error  in  the  de- 
cree of  the  Chancellor,  and  the  supplemental  bill, 
which  raises  the  question  of  title  as  to  this  land, 
ifi  dismissed  at  complainants'  cost,  and  the  cause 
is  remanded  to  the  Court  below  for  such  further 
proceedings  under  the  original  partition  bill  as  the 
parties  desire  to  take  with  reference  to  the  lands 
other  than  those  decreed  to  the  Big  Creek  Coal 
and   Iron   Company. 
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Bank   v.  Morristown. 
{Knoxville.      September   23,    1893.) 

Taxation.     Exemption  of  $i,ooo. 

Each  citizen,  whether  a  married  woman  or  other  person,  owning  taxable 
personal  property  is  entitled  to  exemption  out  of  same  to  the  extent 
of  $i,ooo  from  State,  county,  and  municipal  taxation. 

Constitution  construed:  Art.  II.,  Sec.  28. 

Acts  construed:  Acts  1891,  Ch.  26,  Sec.  i,  Subsec.  6  (Ex.  Sess.). 


FROM    HAMBLEN. 


Appeal  from  Chancery  Court  of  Hamblen  County. 
Jno.   p.   Smith,   Ch. 

Shields   &   Mountcastle   for   Bank. 

McFarland   &   Yob   for  Morristown. 

Caldwell,  J.  The  bill  in  this  cause  was  filed 
by  the  First  ifational  Bank  of  Morristown  and 
certain  of  its  stockholders  against  the  Mayor  and 
Aldermen  of  Morristown  and  its  tax-collector,  to 
restrain  the  collection  of  certain  taxes  alleged  to 
have  been  illegally  assessed  by  the  said  munici- 
pality  upon   shares   of  stock   in    said   bank. 
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The  defendants  demurred  to  the  bill,  their  de- 
murrer was  overruled,  and,  by  special  leave  of  the 
Chancellor,   they   have   appealed   to   this   Court. 

Complainants  allege,  in  substance,  that  the  First 
National  Bank  of  Morristown  is  a  national  bank- 
ing corporation,  organized  and  doing  business  as  a 
national  bank  under  the  laws  of  the  United  States, 
with  its  situs'  within  the  corporate  limits  of  the 
town  of  Morristown,  in  the  county  of  Hamblen, 
and  State  of  Tennessee;  that  its  capital  stock  of 
$75,000  is  divided  into  equal  shares  of  $100  each, 
for  which  certificates  have  been  issued  to  different 
owners,  according  to  their  respective  interests;  that 
among  the  numerous  owners  and  holders  of  stock 
certificates  are  several  married  women,  living  with 
their  husbands;  that  some  of  the  stockholders  re- 
side within  the  corporate  limits  of  Morristown, 
some  without  those  liniits,  but  in  Hamblen  County, 
and   others   in   other  counties   of   this   State. 

Complainants  further  allege,,  in  substance,  that 
the  Mayor  and  Aldermen  of  the  town  of  Morris- 
town by  ordinance,  and  its  tax-assessor  by  actual 
assessment  made,  had  declared  all  of  said  bank 
stock  subject  to  municipal  taxation  for  the  year 
1893,  and  wrongfully  refused  any  exemption  what- 
ever to  married  women  owning  parts  of  said  stock, 
whether  residing  within  or  without  the  corporate 
limits  of  said  town,  and  to  other  stockholders  re- 
siding  without  said  corporate  limits,  though  ex- 
pressly requested  so  to  do,  and   notwithstanding  the 

fact    that     none     oK    such     persons     had     anywhere 
14— 9  p 
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claimed  or  been  allowed  any  exemption  from  mu- 
nicipal  taxation   on   other  personal   property. 

Complainants  allege,  finally,  that  $1,000  of  the 
stock  belonging  to  each  of  said  owners  should  have 
been  exempted  from  taxation  under  the  law,  and 
that  the  assessment  in  question,  so  far  as  made 
upon  the  first  $1,000  of  the  stock  of  each  owner, 
was  illegal  aud  void;  that,  having  paid  all  the  rest 
of  the  t-axes  assessed  against  them,  the  stockholders 
are  entitled  to  have  the  collection  of  the  illegal 
part  restrained   by   injunction. 

The  prayer  for  relief  is  appropriate  to  the  facts 
alleged. 

The  principal  grounds  of  demurrer  are,  in  sub- 
stance,  as  follows: 

First, — That  there  is  no  exemption  from  taxation 
to  the  wife,  where  $1,000  worth  of  personal  prop- 
erty has  been  exempted  to  the  husband,  two  ex- 
emptions not  being  allowable   to   the   same  family. 

Second. — That  the  exemption  claimed  can  be 
granted  to  no  one,  "except  against  taxes  assessed 
by   the  government   where   the  party   resides." 

The   demurrer  was   properly   overruled. 

One  requirement  of  the  revenue  section  of  our 
Constitution  is,  that  the  Legislature  shall  except 
fron>  taxation  "$1,000  worth  of  personal  property 
in  the  hands  of  each  tax-payer."  Const.  1870, 
A^rt.   II.,   Sec.   28. 

In  obedience  to  that  requirement,  the  Legislature 
has  from  time  to  time,  in  each  general  assessment 
act,    expressly    declared     the     exemption.      For    the 
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statate.  in  force  when  the  assessment  here  com- 
plained of  was  made,  see  Acts  of  1891,  Extra 
Session,   Ch.   26,   Sec.    1,   Sub-sec.   6. 

Every  citizen,  whether  married  woman  or  other 
person,  who  owns  personal  property  in  the  State, 
otherwise  subject  to  taxation,  falls  directly  within 
the  constitutional  and  statutory  provision,  and  is 
entitled  to  the  exemption  contemplated.  The  ex- 
emption is  to  "each  tax-payer,"  not  to  each  head 
of  a  family,  nor  to  each  person  residing  within 
the  particular  town  or  county  in  which  the  assess- 
ment may  be  made.  No  citizen  answering  the 
designation  of  ^Hax-payer^^  is  excluded  from  the 
exemption.  "  Each  tax- payer,"  without  exception, 
is  entitled  to  its  benefit;  that  is,  each  citizen  own- 
ing taxable  personal  property  is  entitled  to  the  ex- 
emption.  . 

The  citizen  owning  the  property,  and  to  whom 
it  may  be  rightfully  assessed,  is  the  tax-payer^  and, 
as  such,  is  the  person  for  whose  benefit  the  ex- 
emption is  provided,  whether  that  person  be  a 
married  or  unmarried  woman,  a  resident  of  the 
particular  town  or  county  in  which  the  assessment 
is  made,  ox  of  some  other  part  of  the  State.  The 
citizen's  ownership  of  personal  property  otherwise 
subject  to  taxation,  is  the  criterion  by  which  his 
or  her  right  to  the  exemption  is  to  be  determined; 
and  wheresoever  the  property  is  taxable,  there  the 
owner  should  be  allowed  the  exemption,  unless  it 
has  been  allowed  elsewhere  on  other  taxable  per- 
sonalty. 
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The  exemption  is  from  State,  county,  and  mu- 
nicipal taxation — from  all  alike.  Neither  State, 
county,  nor  municipality  can  exercise  the  taxing 
power  against  the  owner  of  personal  property,  with- 
out, at  the  same  time,  allowing  him  the  constitu- 
tional  exemption. 

The  language  of  the  Constitution  is  so  clear  and 
mandatory  as  to  admit  of  neither  doubt  nor  evasion. 

AflBrm   and   remand   for  answer. 
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Guy    v.   Lumber   Company. 
{Knoxville.      September   28,   1893.) 

Evidence.     A'i?/  admissible^  when. 

A  judgment  defeating  a  father's  suit  for  personal  injuries  to  his  minor 
child,  upon  the  ground  that  they  were  not  inflicted  by  defendant's 
negligence,  but  by  that  of  an  independent  contractor  operating  his 
mill,  is  not  competent  evidence  for  defendant  to  support  the  same 
defense  in  a  subsequent  suit  brought  by  the  minor  against  the  same 
party  for  the  same  injury. 

Case  cited  :  Powell  v.  Construction  Co.,  88  Tenn.,  692. 


FROM    ANDERSON. 


Appeal  in  error  from  the  Circuit  Court  of 
Anderson   Cou«ty.      W.   R.   Hicks,   J. 

Jambs   A.  Fowler  and   W.  L.  Wblcker  for   Guy. 

C.  J.  Sawyers  and  Henderson  &  Jourolmon  for 
Lumber   Company. 

Caldwell,  J.  Alexander  Guy,  as  next  friend  of 
.Charles  Guy,  brought  this  action  against  the  Fisher 
&  Burnett  Lumber  Company,  to  recover  damages 
for  personal  injuries  alleged  to  have  been  negli- 
gently  inflicted   upon   the   said   Charles   Guy   by    the 
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defendant    while    he    was    in    its    employmeut    as   a 
laborer  at  its  mill. 

Trial   before   Court   and   jury   resulted    in   verdict 
and  judgment    for   the   defendant,   and    plaintiff   ap-  • 
pealed   in   error. 

Charles  Guy,  for  whose  benefit  this  action  is 
prosecuted,  was  a  minor,  thirteen  years  of  age  at 
the  time  he  received  the  injuries  complained  of  in 
the  declaration,  and  he  is  still  a  minor,  under  the 
age   of    twenty- one   years. 

Soon  after  the  injuries  were  inflicted,  the  father 
of  Charles  Guy  brought  suit  against  the  Fisher  & 
Burnett  Lumber  Company,  in  his  own  right,  to 
recover  damages  resulting  to  him  from  loss  of 
services,   etc. 

That  suit  was  successfully  defended  in  the  Cir- 
cuit Court  and  in  this  Court.  In  affirming  the 
judgment  of  the  Circuit  Court  in  that  case,  this 
Court  adjudged  that  one  Hugh  Bailey,  who  had 
engaged  the  services  of  Charles  Guy,  was  an  inde- 
pendent  contractor^  and  that  the  defendant  was,  for 
that  reason,  not  responsible  for  the  injuries  sued 
for. 

One  defense  made  before  the  jury  in  the  pres- 
ent action  was,  that  Charles  Guy  was  not  in  the 
employment  of  the  defendant,  but  in  the  service 
of  Hugh  Bailey,  an  alleged  independent  contractor, 
at  the  time  the  injuries  compl^ned  of  were  re- 
ceived. 

In  support  of  that  defense,  the  defendant  was 
permitted,    over    the    objection    of   the    plaintiff,    to 
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produce  in  evidence  a  copy  of  the  judgment  of 
this   Court  in    the  former   case. 

Upon  no  ground  was  that  judgment  competent 
or  admissible  as  evidence  in  this  case.  It  would 
have  been  competent  and  admissible  as  a  matter  of 
estoppel,  on  a  plea  of  res  adjudicata^  in  an  action 
between  the  same  parties  and  about  the  same  sub- 
ject-matter.     But   it   was   not  so   in  this   case. 

For  the  error  indicated,  the  judgment  is  reversed, 
and   the   case   remanded   for  a   new  trial. 

On  another  trial,  inaccuracies  in  the  charge  of 
the  Court,  upon  the  subject  of  independent  con- 
tractor, may  he  corrected  by  following  the  defini- 
tion given  and  principles  laid  down  in  the  case  of 
Powell  V.    Construction    Company,   88  Tenn.,   692. 
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BoYBR  \\   State. 
(Knoxville.      September   28,   1893.) 

Criminal  Practice.     Erroneous  nuthod  of  charging  the  jury. 

The  Court  erroneously  invades  the  province  of  the  jury  by  stating  to 
them,  in  his  charge  in  a  criminal  case,  that  certain  enumerated  facts 
shown  in  proof,  *'  strongly  indicate"  the  defendant's  guilt. 

Constitution  construed:  Art.  VI.,  Sec.  9. 

Cases  cited  and  approved:    Jones  v.  Iron  Co.,  14  Lea,  157;  Deihl  z'. 
«     Ottenville,  14  Lea,  191;   Cantrell  v.  Railroad,  90  Tenn.,  638;   Bank 
V.  Harris,  2  Hum.,  311 ;  Ivey  v.  Hodges,  4  Hum.,  154;  Kirtland  v^ 
Montgomery,  i  Swan,  452. 

Cases  cited  and  distinguished:  Poe  v.  State,  10  Lea,  679;  Wilcox  Vn 
State,  3  Heis.,  118;  Hughes  v.  State,  8  Hum.,  75. 


FROM     COCKE. 


Appeal    ill    error  from    Circuit    Court    of    Cocke 
County.      W.   R.   Hicks,  J. 

W.    J.    McSwEBN,   W.    0.   MiMS,    W.    H.    Jones, 
and  Jones   &   Q-orrbll   for  Boyer. 

Attorney-general   Pickle,  W.    R.   Turner,  and   H. 
N.   Cate   for   State. 

Caldwell,    J.      D.    W.    Boyer    and    Rufus     Holt 
were  jointly  indicted,  in  the  Circuit  Court  of  Cocke 
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County,  for  the  alleged  forgery  of  a  deed,  whereby 
David  Boyer  seemed  to  convey  a  valuable  tract  of 
land   to   his  son,   the  said   D.   W.   Boyer. 

They  were  jointly  tried  and  convicted,  and  have 
appealed   in   error. 

The  deed  in  question  bears  date  November  18, 
1891,  and  the  signature  of  David  Boyer  was  proven 
before  the  County  Court  Clerk  on  the  first  day  of  • 
December,  1891,  by  Ilufus  Holt  and  L.  H.  Holt. 
David  Boyer,  the  assumed  vendor,  disappeared  from 
his  home,  upon  the  land  described,  on  November 
22,  1891,  between  the  date  and  the  probate  of  the 
deed,  and  was  never  thereafter  seen  alive  by  any 
of  the  witnesses  in  the  case.  His  dead  body — or 
what  his  widow  and  several  other  witnesses  think 
was  his  dead  body — was  found  in  a  cave  near  his 
home,  and  upon  the  land  conveyed,  some  time  in 
the   month   of   March,   1892. 

Several  witnesses,  claiming  to  be  acquainted  with 
the  signature  of  David  Boyer,  testified  that  his 
name  upon  the  deed  to  his  son  was  not  in  his 
handwriting;  and  some  were  of  opinion  that  it 
was   written   by   the   defendant,   D.    W.   Boyer. 

Between  the  time  of  the  disappearance  of  Da- 
vid Boyer  and  the  discovery  of  the  dead  body  in 
the  cave,  defendant,  D.  W.  Boyer,  told  numerous 
persons  that  he  had  bought  his  father's  land,  and 
that  his   father   had   left   the   country. 

The  widow  of  David  Boyer  testified,  among 
other  things,  that,  on  the  day  after  he  was  last  seen 
by    her,    their    son,    the    defendant,    D.    W.    Boyer^ 
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said  to  her  that  his  father  '*  was  going  to  leave 
the  country,"  and  asked  her  "to  fix  him  up  some 
clothes  and  something  to  eat;"  that  she  complied 
with  that  request,  putting  some  clothing  and  food 
in  a  black  valise;  that  the  said  D.  W.  Boyer  went 
away  from  home  that  afternoon,  and  returned  the 
next  day,  saying  he  had  taken  his  father  to  a 
town  in  the  adjoining  county,  whence  he  had  gone 
**West,"  promising  to  write  back  to  them  "if  he 
did  any  good  out  there;"  that  she  thought  the 
valise  and  its  contents  found  in  the  cave  with  the 
dead  body  were  the  same  that  she  had  put  up  for 
her   husband   at   the   suggestion   of   their  son. 

Many  other  facts  and  circumstances  tending  to 
fix  the  charge  of  forgery  upon  D.  W.  Boyer,  and 
implicating  defendant,  Rufus  Holt,  therein,  were 
disclosed  in  the  testimony  before  the  jurj^  but  they 
need  not  be  detailed  in  this  opinion.  Enough  of 
the  testimony  has  been  stated  to  illustrate  a  con- 
trolling question  of  law,  arising  upon  the  charge 
of   the   trial   Judge   to   the  jury   trying  the   case. 

After  instructing  the  jury,  with  substantial 
accuracy  as  to  the  general  features  of  the  case, 
the   Court   further   said: 

"  If  you  find  it  to  be  clearly  shown  that  David 
Boyer  was  killed  and  thrown  into  a  cave  on  his 
own  farm,  where  he  lay  for  over  three  months; 
that  during  that  time  the  defendant,  D.  W.  Boyer, 
repeatedly  stated  that  he  had  purchased  the  farm 
from  his  father;  that  the  said  defendant,  after  his 
father    was     killed,     notified     his     mother    that    his 
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father  was  going  to  leave  the  country,  and  induced 
her  to  make  arrangements  for  his  departure;  that 
he,  the  said  defendant,  then  went  away  from  home, 
saying  to  his  mother  that  he  was  going  to  take 
his  father  to  Morristown,  in  an  adjoining  county, 
for  his  departure  from  the  country,  and  after  re 
turning  said  that  he  had  so  taken  his  father;  and 
if  you  further  find,  as  a  fact,  that  the  defe!»dant, 
D.  W.  Boyer,  had  the  deed  shown  you  probated 
before  the  discovery  of  his  father's  body,  'you  are 
then  told  that  these  are  circumstances  which 
strongly  indicate  both  the  killing  and  the  forgery 
of  the   paper   or   deed.'  " 

That  instruction  is  fatally  erroneous.  By  it  the 
Court  invades  the  exclusive  province  of  the  jury, 
and  tells  them  the  effect  of  certain  testimony — what 
weight  they  shall  give  it  in  making  up  their  ver- 
dict. The  Court  had  no  right  to  say  that  the 
enumerated  circumstances,  if  established  bv  the 
proof,  strongly  indicated  the  forgery  of  the  deed. 
The  weight  to  be  given  those  circumstances  was  a 
matter  for  the  determination  of  the  jury  alone. 
14  Lea,   157;    76.,   191;    90   tenn.,   644. 

"Judges  shall  not  charge  juries  with  respect  to 
matters  of  fact,  but  may  state  the  testimony  and 
declare  the  law."  Const.,  Art.  VI.,  Sec.  9;  2 
Hum.,   311;    4   Hum.,   154;    1    Swan,   552. 

The  instruction  quoted  above  is  a  charge  with 
respect  to  matters  of  fact.  It  is  an  imperative 
direction  to  the  jury  as  to  the  eff'ect  of  certain 
evidence.       It     is     not     a    mere     statement    of     the 
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testimony  and  declaration  of  the  law  applicable 
to   it. 

As  a  matter  of  fact  the  trial  Judge  may  have 
been  right  in  the  position  that  the  facts  enumer- 
ated by  him  strongly  indicated  that  the  deed  had 
been  forged;  but  that  was  a  conclusion  of  fact 
purely,  which  he  was  not  authorized  to  state  ta 
the  jury,  and  which  they  alone  could  rightfully 
draw. 

The  law  does  not  fix  the  weight  that  shall  be 
given  to  such  facts — no  presumption  of  guilt,  as  a 
matter  of  law,  arises  from  them;  hence,  their  effect 
cannot  be   stated  as   a  legal   result. 

In  a  prosecution  .for  larceny  the  Court  may 
properly  tell  the  jury  that  recent  possession,  by 
the  defendant,  of  the  stolen  articles,  if  unexplained, 
"  is  a  strong  circumstance  tending  to  show "  him 
to  be  guilty  of  the  larceny.  Poe  v.  The  State,  10 
Lea,  679;  Wilcox  v.  The  State,  3  Heis.,  118;  Hughes 
V.  The  State,  8  Hum.,  75.  But  that  instruction  is 
allowable  in  such  a  case,  alone  upon  the  ground 
that  recent  possession  of  stolen  goods,  when  unex- 
plained, raises  a  legal  presumption  of  guilt  on  the 
part  of  the  person  in  Avhose  possession  the  goods 
are  found.  Such  an  instruction  in  such  a  case  is, 
therefore,  but  a  declaration  of  the  law  applicable 
to  the  facts  shown,  and  not  a  charge  with  respect 
to   matters   of  fact. 

Reverse   and   remand. 
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Downing   v.   Dunlap   Coal,   Etc.,   Co. 
{Knoxvilk.      September  28,   1893.) 

Supersedeas.     Of  appointment  of  receiver, 

A  supersedeas  is  properly  granted  by  a  judge  of  this  Court  to  stay  an 
interlocutory  order  of  a  Chancery  Court,  based  alone  upon  bill,  an- 
swer, and  ex  parte  affidavits,  placing  a  solvent  and  going  corporation 
in  the  hands  of  a  receiver  pending  a  suit  by  the  minority  of  its  stock* 
holders,  seeking  to  wind  up  its  affairs,  thereby  determining,  finally, 
in  advance  of  a  hearing  on  the  merits,  issues  made  by  the  pleadings 
vital  to  the  interests  of  the  parties,  and  wresting  the  management 
of  the  corporation  from  the  majority  of  its  stockholders,  and  chang- 
ing a  deliberate  policy  of  great  importance,  asserted  by  the  defend- 
ants in  their  answer  to  have  been  adopted  by  assent  of  complainants. 

Cases  cited :  Railroad  v.  Huggins,  7  Cold.,  217;  Mabry  v.  Ross,  i 
Heis.,  769;  Park 7'.  Meek,  1  Lea,  80;  Redmond  v.  Redmond,  9  Bax., 
561 ;  Roberson  z/.  Roberson,  3  Lea,  50;  Baird  v.  Turnpike  Co.,  i 
Lea,  394;  Enochs  v.  Wilson,  ii  Lea,  228;  Richmond  v,  Yates,  3 
Bax.,  204;  Cone  z'.  Paute,  12  Heis.,  506;  Hoge  z'.  Hollister,  8  Bax., 
534;  Payne  Z'.  Johnson,  I  Leg.  Rep.,  363. 


FROM    HAMILTON. 


Appeal  'from  Chancery  Court  of  Hamilton  County. 
T.  M.   McCoNNELL,   Ch. 

W  ATKINS     &     BoGLE     and     Lewis     Shepherd     for 
Complainants. 

Clark   &  Brown   for  Respondent. 
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A.  D.  Bright,  Sp.  J.  This  is  a  motion  to 
discharge  a  supersedeas  of  an  interlocutory  decree 
pronounced  by  Chancellor  McConnell  in  the  Chan- 
cery Court  of  Hamilton  County,  Tenn.,  in  the 
above  cause.  The  supersedeas  was  granted  by 
Judge  Snodgrass,  a  member  of  this  Court,  who 
prepared,  on  the  application  for  said  supersedeas, 
a  written  opinion,  setting  forth  the  facts  and  the 
law  of  the  case,  which  opinion  we  adopt  as  the 
opinion   of    this   Court   upon   said   motion. 

The  motion  to  discharge  the  supersedeas  is  over- 
ruled and  disallowed  by  the  Court,  and  complain- 
ants, Sheridan  and  Rhoades,  are  taxed  with  costs* 
of  this  motion.  Said  opinion  of  Judge  Snodgrass 
referred  to  is  hereto  appended,  and  made  the  opin- 
ion  of   this    Court. 


Snodgrass,  J.  This  is  an  application  by  the 
defendant  corporation  for  supersedeas  of  interlocu- 
tory decree  of  the  Chancellor,  appointing  a  re- 
ceiver and  certain  adjudications  theVewith,  made  by 
Chancellor  McConnell  in  advance  of  final  hearing 
and  on  motion  of  complainants,  Sheridan  and 
Rhoades,  supported  by  affidavits.  The  orders  com- 
plained of  were  made  June  3  and  July  17,  1893, 
and   are   as   follows : 

First  Order, — "  The  case  thereupon  came  on  to  be 
heard  on   the  application   (motion  formerly  made)  of 

"^Held,  on  application  for  supersedeas  of  the  execution,  to  en>brace  the  entire 
costs  of  the  cause  accrued  in  this  Court. — Rbportbk. 
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complainants,  O.  J.  Sheridan  and  W.  J.  Rhoades,  for 
the  appointment  of  a  receiver  of  the  defendant, 
the  Dunlap  Coal,  Iron  and  Railway  Company, 
and,  after  hearing  the  affidavits  and  proofs  offered 
by  the  defendant  as  well  as  by  the  complainants, 
and  after  full  argument  of  said  motion  by  counsel 
for  complainants  as  well  as  defendants,  the  Court 
finds  that  said  bill  is  properly  filed  to  wind  up 
said  corporation,  and  to  preserve  its  .  assets ;  that 
it  has  a  large  amount  of  unpaid  stock  subscriptions 
due  to  it,  and  owes  large  debts  on  its  land  pur- 
chases; that  said  unpaid  stock  subscriptions  con- 
stitute a  trust  fund  for  the  payment  of  the  debt& 
of  the  corporation,  and  that  they  ought  to  be  col- 
lected and  applied  to  the  payment  of  said  ihdebt- 
edness. 

"And  the  Court  further  finds  that  said  corpora- 
tion  is  controlled  by  the  stockholders  who  are 
indebted  to  it  on  their  stock  subscriptions,  and  that 
they  have  neglected  and  refused  to  pay  their  sub- 
scriptions in  full  or  cause  said  company  to  bring 
suits  to  collect  the  same;  that  the  paid-up  stock- 
holders are  justly  and  equitably  entitled  to  have 
any  balances  due  on  stock  subscriptions  collected 
and  appropriated  to  the  debts  of  said  company, 
and  the  surplus,  if  any,  held  in  the  treasury  for 
the   benefit   of   all   stockholders. 

And  the  Court  is  of  opinion  and  decrees  that 
a  receiver  be  appointed  for  the  Dunlap  Coal,  Iron 
and  Railway  Company.  But  the  Court  not  being 
advised   who    is    a    proper    and    suitable    person   for 
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receiver,  it  is  ordered  that  his  selection,  and  the 
specification  of  the  powers  and  authority  he  shall 
have,  be,  and  these  questions  are,  reserved  for  con- 
sideration and  determination  at  a  special  term  of 
the  Court  to  be  hereafter  called,  or  at  some  reg- 
ular  term." 

Second  Order. — '*  Be  it  remembered,  that  on  this 
the  'seventeenth  day  of  July,  A.D.  1893,  it  being 
a  day  of  the  special  term  of  said  Court,  the  above 
entitled  cause  came  on  for  further  decree  on  the 
motion  of  complainants  for  the  appointment  of  a 
receiver  of  the  property  and  assets  of  the  defend- 
ant company — the  Dunlap  Coal,  Iron  and  Railway 
Company — and  for  further  orders  herein;  and  the 
parties  appearing,  and  the  same  being  considered 
by   the   Court  :• 

"It  is  ordered,  adjudged,  and  decreed  that  Hal- 
bert  B.  Case  be,  and  he  is  hereby,  appointed  re- 
-ceiver  of  all  and  singular  the  property — real,  per- 
sonal, and  mixed — books,  papers,  minutes,  records, 
notes,  accounts,  rights,  demands,  credits,  and  assets 
of  every  kind  and  description  of  said  defendant, 
the  Dunlap  Coal,  Iron  and  Railway  Company;  and 
the  tenants  of  all  such  real  estate  are  required  to 
uttorn  and  pay  their  rents  and  dues  to  said  re- 
ceiver; and  said  defendants  and  their  agents,  offi- 
cers, and  attorneys  and  representatives,  are  required 
to  turn  over  and  deliver  to  said  receiver  the  pos- 
session of  said  real  estate,  and  also  all  personal 
property  belonging  to  said  defendant  company,  in- 
<*lnding    all    notes,    accounts,   claims,   contracts,    sub- 
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scription  agreements  and  contracts,  books,  minutes, 
records,  deeds,  bonds,  and  papers  belonging  to  said 
defendant  company,  and  especially  all  contracts  and 
agreements  between  said  company  and  its  stock- 
holders, or  any  of  them,  or  between  its  stockhold- 
ers or  any  other  person,  or  relating  or  pertaining 
to  the  subscriptions  to  the  capital  stock  of  said 
<;onipany. 

"It  is  further  ordered  and  decreed  by  the  Court 
that  all  unpaid  subscriptions  to  the  capital  stock 
of  said  defendant,  the  Dunlap  Coal,  Iron  and  Rail- 
way Company,  be,  and  they  are  hereby,  declared 
due  and  called  in;  and  said  receiver  is  hereby  au- 
thorized and  directed  to  proceed  to  collect  in  all 
such  unpaid  stock  subscription  contracts  for  that 
purpose,  and  authorized  to  bring  and  prosecute  all 
suits  and  actions  in  law  and  in  equity,  in  this 
Court  or  elsewhere,  which  he,  in  his  discretion, 
deems  proper  or  necessary  to  be-  brought  or  pros- 
ecuted in  order  to  collect  in  such  subscriptions; 
and  said  receiver  is  also  authorized  to  bring  and 
prosecute  and  defend  any  and  all  actions  necessary 
or  proper,  in  his  judgment,  to  be  brought,  prose- 
cuted, or  defended ;  to  collect  any  other  debts, 
claims,  or  demands  owing  to  said  company,  or  to 
protect  and  preserve  the  property  of  said  company 
from  waste   or    destruction. 

"Before  entering  upon  the  discharge  of  the  du- 
ties hereby  imposed  upon  him,  said  receiver  will 
enter  into  bond,  with  security,  to  be  approved  by 
the    Clerk    of    this    Court,   in    the    sum    of   $15,000, 

15--9P 
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payable  to  the  said  Clerk  and  Master,  for  the  use 
of  the  parties  as  they  may  be  entitled,  and  condi- 
tioned as  required  by  law,  and  said  bond  will  be 
filed  herein.  Said  receiver  will,  from  time  to  time, 
pass  his  accounts,  and  he  shall,  at  the  end  of  each 
month,  pay  in  to  the  Clerk  and  Master  of  this 
Court  all  balances  collected  by  him,  after  costs  of 
collection,  to  be  held  by  said  Clerk  and  Master 
subject  to  the  orders  of  this  Court.  The  right  is 
reserved  to  require  additional  bond  from  said  re- 
ceiver at  any  time  the  Court  may  deem  the  same 
necessary. 

"It  is  further  ordered  by  the  Court  that  com- 
plainants, 0.  J.  Sheridan  and  W.  J.  Rhoades,  be, 
and  they  are  hereby,  required  to  enter  into  bond, 
in  the  sunfi  of  $5,000,  with  security,  to  be  approved 
by  the  Clerk  and  Master  of  this  Court,  payable 
to  said  Clerk  and  Master,  for  the  use  of  the  par- 
ties as  they  may  be  entitled,  conditioned  to  pay 
the  costs  and  expenses  incident  to  such  suits  as 
may  be  brought  by  said  receiver  to  collect  unpaid 
subscriptions  for  stock,  in  the  event  said  receiver 
brings  such  suits  and  fails  to  collect  enough  thereon 
to  pay  the  expenses  incurred  by  him  thereby ;  and 
said  receiver  will  not  bring  any  such  suits  until 
such  bond  is  filed  herein  by  said  Sheridan  and 
Rhoades. 

"To  this  decree  of  the  Court,  defendant,  Dun- 
lap  Coal,  Iron  and  Railway  Company,  and  C.  F. 
Adams  except,  and  are  allowed  to  enter  their  ex- 
ception." 
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The  original  bill  was  filed  by  Downiug  et  al. 
November   18,   1892. 

On  December  31,  1892,  O.  J.  Sheridan  and  W. 
J.  Rhoades  filed  their  petition  to  be  made  com- 
plainants, and  were  allowed  to  become  such  on 
giving  bond  for  cost,  which  they  at  once  did  on 
same   day. 

Nothing  was  done  under  this  bill.  The  original 
complain^ts  agreed  to  a  dismissal  of  it  March  6, 
1893,  and  in  pursuance  of  that  agreement,  counsel 
thereby  authorized  to  dismiss,  filed  written  order 
to  that   purport. 

Thereupon,  Complainants  Sheridan  and  Rhoades 
filed  a  bill  and  obtained  appointment  of  a  receiver, 
which  is  now  sought  to  be  superseded.  The  facts 
and  attitude  of  the-  parties  may  be  properly  stated 
now,  in   connection   with   their   bill. 

The  complainants,  O.  J.  Sheridan  and  W.  J. 
Rhoades,  are  the  holders  of  about  onre-fifth  of  the 
stock  of  defendant  company.  As  such  they  bring 
this  bill  to  have  a  receiver  appointed  to  take 
charge  of  the  assets  and  affairs  of  the  company, 
collect  its  unpaid  stock  and  pay  its  debts,  and  to 
wind  up  the  corporation.  They  ask  to  be  per- 
mitted to  file  it  in  their  own  behalf,  and  that  of 
all  other  stockholders  -who  may  become  parties, 
but  no  others  have  as  yet  joined  them  in  the  ap- 
plication. 

They  aver  substantially  that  the  Dunlap  Coal, 
Iron  and  Railway  Company,  organized  in  1890, 
with    a    subscribed    capital     stock    of    $500,000,    of 
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which  complainants  took  $100,000,  and  paid  for  it 
in  transfer  of  option  contracts  and  bonds  for  title 
of  lands.  Stock  issued  to  thcni  was  non-assessable, 
but  the  remaining  stock,  nearly  all,  was  assessable, 
and  that  some  assessments  had  been  levied  and  paid. 
It  shows  $320,000  subject  still  to  assessment  of 
56|  per  cent.,  amounting  to  about  $180,000  (exact 
figures  are  stated,  but  are  not  material),,  and  that 
the  holders  thereof  are'  nearly  all  solyent.  No 
question  is  made  in  the  bill  as  to  solvency  of 
the  corporation  or  its  stock  subscribers.  It  is 
shown  that  the  corporation  bought  about  10,000 
acres  of  iron  land,  10,000  acres  of  coal  land,  and 
about  2,000  acres  of  town  site  land,  aggregating 
in  value  $375,000,  on  which  it  now  owes  about 
$125,000. 

Upon  this  showing  its  assets  largely  exceed  its 
liabilities,  and  it  is  not  sought  to  be  subjected  to 
a  change  of  management  or  receivership  on  any 
theory  of  insolvency.  It  is  proper  to  be  observed 
here,  too,  that  this  is  not  a  suit  of  any  creditor 
complaining  as  to  present  obstruction  or  anticipated 
hinderance,  by  mismanagement,  misappropriation  of 
corporate  property,  or  otherwise,  to  the  collection 
of  corporate   obligations. 

It  is  the  suit  of  stockholders  against  the  cor- 
poration. Stockholders  alleging  the  high  equity,  it 
is  true,  of  fully  paid  stock,  and  asserting  rights 
us  against  unpaid  stock,  but  still  asserting  a  dis- 
tinct and  independent  equity  to  that  of  creditors 
or   third    parties  who   have   dealt   with    the   corpora- 
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tion  from  without,  and  disconnected  with  it  and 
its  share-holders.  And  this  must  be  borne  in  mind 
in  considering  such  suggestions  as  are  to  be  further 
made  respecting  .the  receivership,  and  the  compe- 
tency of  the  Court  to  make  it,  in  the  attitude  of 
the   parties   and   condition   of   the   record.     . 

In  addition  to  facts  heretofore  set  out  as  shown 
in  the  bill  (speaking,  of  course,  in  reference  to- 
original  Downing  bill,  to  which  Sheridan  and 
Hhoades  had  become  parties  complainant,  and  whose 
allegations  they  repeat  in  supplemental  bill,  as  well 
as  to  showing  in  addition  of  the  supplemental  bill), 
the  complainants  allege  that  the  corporation  is  in 
the  control  and  management  of  its  assessable  stock- 
holders, who  compose  and  control  its  directory 
and  offices.  It  sets  forth  gross  misconduct  and 
mismanagement,  infidelity  to  official  trusts,  conspir- 
acy to  permit  corporate  property  brought  to  sale 
for  their  personal  benefit;  suits  brought  and  judg- 
ment confessed  or  permitted  without  resistance  by 
them,  including,  the  attorney  of  the  corporation ; 
surrender  up  of  lands,  and  compromise  of  claims 
of  vendors  and  stockholders,  to  the  prejudice  of 
the  corporation ;  refusal  to  have  stockholders'  meet- 
ing, and  refusal,  on  demand  of  complainants,  to 
call  meeting  and  assess  share-holders  to  settle  lia- 
bilities, including  alleged  unpaid  taxes  on  the  cor- 
porate property. 

It  wa^s  further  averred  that  several  suits  had 
been  instituted,  and  defendant  was  intending  to 
permit  property  to  be   sold  and  sacrificed;    and  that 
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arrangements  had  been  perfected  whereby  it8  prop- 
erty  was   to   be  transferred. 

Injunction  was  sought  and  allowed  against  the 
sale  of  the  corporate  property  ox  any  disposition 
of  it,  either  by  the  suing  creditors  or  the  defend- 
ant  corporation. 

The  case  made  in  the  bill,  admitted  in  answer, 
or  upon  denial,  beiiig  proven,  manifestly  calls  for 
the  interference  of  the  Court  in  the  appointment 
of  a  receiver,  and  discretionary  action  as  to  wind- 
ing up  the  affairs  of  the  corporation,  the  end 
sought  by  the  bill.  Conceding  so  much,  we  look 
into  the  condition  when  the  appointment  of  a  re- 
ceiver is  made,  in  connection  with  certain  adjudi- 
cations of  the  Court,  to  determine  on  this  appli- 
cation for  a  supersedeas  whether  the  Court  could 
properly  have  made  such  appointment  and  adjudi- 
cations as  are  to  be  noticed,  in  advance  of  final 
hearing.  The  case  made  in  the  bill  was  not,  how- 
ever, admitted  in  the  answer,  and  there  has  been 
no  evidence   taken. 

The  defendant  not  only  denied  complainants' 
rights  as  paid-up  stockholders,  averring  that  their 
payment  was  in  options  and  contracts  which,  in 
respect  to  iron  ore  lands,  were  valueless,  and  that 
they  were  put  upon  the  company  by  false  and 
fraudulent  representations,  but  showed  that,  in  an- 
other suit  brought  by  complainants  against  defend- 
ant, it  had  a  cross-bill  pending  to  have  it  so  de- 
clared,    and     complainants'    rights,    as    stockholders. 
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adjudged  invalid,  and  it  set  up  same  defense  in 
this   suit   in   answer. 

It  denied  that  its  officials  or  directors  had  been 
requested  to  collect  subscriptions;  shows  that  the 
policy  of  delay  and  adjustment  of  claims  of  vendors 
by  reconveyance,  etc.,  was  done  with  the  full  as- 
sent and  agreement  and  active  participation  of 
complainants;  shows  that  iron  ore  interests  were 
valueless,  and  town  site  property  greatly  overesti- 
mated; that  defendant  was  settling  these  claims, 
compromising  and  conveying  some  lands,  and  stock- 
holders' interests  would  have  to  be  re-adjusted  in 
consequence;  that  complainants  were  in. accord  with 
them  in  this  policy,  and  had  expressed  a  willing- 
ness to  reduce  their  stock  on  some  fair  and  equi- 
table basis;  that  this  induced  the  policy  pursued, 
and  that  failure  to  make  calls  on  stockholders  had 
thus  resulted,  and  was  consented  to  and  largely 
brought  about  by  the  action,  conduct,  and  advice 
of  complainants. 

It  explains  suits  brought,  and  denies  misconduct 
alleged ;  shows  it  was  pursuing  policy  which  was 
best  for  all,  and  which  was  necessitated  by  con- 
ditions and  consented  to  by  complainants,  and  that 
now  to  permit  complainants  to  change  that  policy, 
and  force  collections  of  stock  and  acceptance  of 
all  property  and  sale  of  all  instead  of  the  settle- 
ment and  compromise  policy  agreed  upon  and  pur- 
sued, would  work  great  wrong  and  injury  to  the 
corporation. 

It    admitted    the    assets    and    debts    to    be    about 
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as  charged,  but  showed  that  nothing  like  so  much 
land  and  iron  interest  was  bought  as  complainants 
aver,  but  says  the  amount  actually  bought  fell  very 
much  short  of  the  amount  purported  to  be  trans- 
ferred in  options  and  other  contracts  to  the  corpo- 
ration  by   the   complainants. 

These   were    the   issues  made. 

The  question  is  as  to  the  right  of  the  minority 
to  take  the  management  out  of  the  hands  of  the 
majority,  to  change  a  policy  (set  up  in  the  answer 
as  an  agreed  one)  from  compromise  and  reconvey- 
ance of  worthless  lands  jn  settlement  of  corporate 
obligations  therefor,  to  adjust  between  themselves 
resulting  equities  by  surrender  of  stock,  and  so 
reduce  interests  and  collections,  to  one  of  forced 
collection  of  all  stock  and  no  adjustment;  payment 
of  all  obligations  and  no  surrender  of  lands  or 
compromise;  recognition  of  complainants'  stock  in 
full  and  no  adjustment  as  to  that;  affairs  wound 
up  now  on  the  latter  basis,  and  business  ended, 
or  upon  that  assumed  by  the  majority,  carried  on 
by  the  company  as  a  going  and  solvent  corporation. 

These  were  issues  between  minority  and  major- 
ity stockholders.  If  a  receiver  was  appointee^,  the 
majority  lost  control  of  the  property  and  the  pol- 
icy of  the  company.  If  stock  was  collected,  it 
was  against  alleged  understanding  between  the  par- 
ties as  to  re-adjustment.  It  hindered,  if  it  did  not 
absolutely  prevent,  all  efforts  to  arrange  with  vend- 
ors. It  put  the  company  to  the  necessity  of  re- 
versing  its  policy  as  agreed   upon    by  all,  and  made 
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it    yield    to    a   minority,   claimed    to    have    assented 
to  the   acts   complained  of. 

This  being  the  effect,  it  is  manifest  that  the  ap- 
pointment of  a  receiver,  in  itself,  in  view  of  these 
peculiar  issues  and  at  the  instance  of  these  com- 
plainants, means  alid  adjudicates  more  than  the 
designation  of  a  person  to  take  charge  of  and 
hold  property  pending  litigation. 

In  the  attitude  of  the  parties,  and  in  view  of 
the  issues  between  them,  much  of  the  lawsuit  was 
settled  by  appointment  of  a  receiver.  It  was  prac- 
tically settled  that  complainants'  subscription  and 
payment  for  stock  was  valid  (though  in  issue),  and 
they  were  entitled  to  call  the  corporation  to  set- 
tlement. It  was  settled  that  re-adjustment  between 
themselves  was  not  to  be  permitted,  or  not,  at 
least,   until   defendant  should*  collect  all   its   stock. 

Btit,  added  to  the  fact  of  appointment,  the' 
Chancellor  adjudicates  that  the  stock  is  due,  and 
directs  its  collection.  This  (it  must  not  be  forgot- 
ten), not  at  the  instance  of  creditors,  but  between 
stockholders  themselves,  fighting  each  other  upon 
an  issue  that  there  was  to  be  a  reduction  and  re- 
adjustment, made  in  advance  of  the  settlement  of 
that  issue,  and.  of  the  taking  of  any  evidence 
upon,  it,   made   on  motion   heard   on   affidavits. 

There  is  no  question  that  the  decree  would 
have  been  a  proper  one  on  a  hearing  upon  the 
merits,  had  the  issues  been  found  in  favor  of  com- 
plainants ;  but  it  was  not  competent  for  the  Chan- 
cellor   to    make    it    in    advance    on    motion.       The 
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complainants  were  already  protected  by  injunction. 
Defendant  was  restrained  from  selling  its  property, 
and  creditors  were  restrained  from  doing  so.  The 
question  left  then  at  issue  was  as  to  collection  and 
payment  of  debts',  or  compromise  and  re-adjustment 
alleged  to  have  been  agreed  upon.  "The  Chancel- 
lor decides  that  issue  by  deciding  the  stock  is  now 
due,   and   ordering   collection. 

There  (as  between  themselves)  could  have  been 
no  objection  to  agreement  upon  the  policy  defend- 
ant insists  was  agreed  upon.  Creditors  could,  of 
course,  complain,  and  might  prevent,  but  they 
are  not  complaining,  and  it  cannot  be  defeated  by 
adjudication  against  it  in  advance,  and  collection 
forced. 

The  legal  question  as  to  the  right  to  supersede 
such  an  order  as  the  one  made  is  the  only  ques- 
tion really  existing.  This  we  have  attempted  to 
settle  in  the  form  of  stating  results  of  our  con- 
sideration. • 

There  is  of  course  no  controversy  among  counsel, 
such  as  present  this  case,  as  to  what  the  law  is. 
The  question  of  controversy  is  only  as  to  the  ap- 
plication  of  recognized   law  to   particular  facts. 

That  under  the  Code  this  Court  has  no  power 
to  supersede  an  order  granting  or  dissolving  an 
injunction  (7  Cold.,  217;  1  Heis.,  769;  1  Lea,  80); 
nor  to  supersede  an  order  refusing  to  quash  an 
attachment  (9  Bax.,  561) ;  nor  to  supersede  an 
order  in  a  proper  case  for  appointment  of  a  re- 
ceiver,   merely   to    take    hold    and    dispose   of   prop- 
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erty  for  benefit  of  parties  in  litigation  pending 
the  suit;  nor  to  supersede  an  order  already  exe- 
cuted (2  Leg.  Rep.,  287;  3  Lea,  50;  1  Lea,  894, 
531;  11  Lea,  228)  is  not  debated'  or  debatable. 
But  it  is  equally  settled  that  where  upon  the 
issues  a  receiver  could  not  have  been  appointed  at 
all,  or  until  the  issues  were  settled  which  justified 
it,  or  other  adjudications  were  nnade  which  aflSirni- 
atively  settled  rights,  and  which  orders  were  being, 
or  about  to  be,  executed,  to  the  prejudice  of  parties 
still  litigating  these  issues,  then  the  order  appoint- 
ing a  receiver  raay  be  superseded,  and  such  ad- 
judications in  connection  therewith  as  are  beyond 
the  competency  of  the  Court  to  make  in  advance 
of  a  trial.  3  Bax.,  204-391;  12  Heis.,  506;  8  Bax., 
534;    1   Leg.   Rep.,   363;    2   Lea,   154. 

The  question  is  as  to  the  effect  of  the  decree 
at  the  stage  made,  and  in  the  condition  of  the 
record.  It  is  not  whether  the  order  was  erroneous, 
but  whether  one  to  be  enforced  actively,  and  which 
may  deprive  the  party  .  complaining  of  rights,  of 
money  or  property  in  advance  of  the  final  hearing. 
All  this  Court  can  do  on  application  for,  or  on 
motion  to  discharge  supersedeas,  is  to  see  that  the 
order  complained  of  was  of  this  character.  8  Lea, 
465. 

The  power  is  limited  to  such  an  order  or  de- 
cree as  determines  rights  of  the  parties  about 
which  they  are  litigating,  in  advance  of  a  hearing, 
and  which  is  susceptible  of  being  executed  by 
some   aflirmative   action   or   process. 
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Take  this  case:  If  it  be  the  right  of  this  cor- 
poration, under  agreement  of  its  contending  stock- 
holders, which  was  'being  carried  out  by  its 
directory,  to  proceed  to  compromise  with  vendors 
and  re-adjust  with  share-holders,  upon  diminished 
value  and  then  collect,  it  cannot  be  deprived  of 
that  right  in  this  litigation  by  a  decree  suspend- 
ing or  abrogating  that  policy  and  forcing  collection 
now. 

If  it  be  a  right  of  the  company  to  deny  com- 
plainants' power  to  force  it  to  collect,  because  com- 
plainants are  not  good  faith  holders  of  its  stock, 
it  cannot  be  deprived  of  that  right,  and  forced  to 
collect  first   and   try   afterward. 

It  has  been  earnestly  pressed  upon  us  that  the 
case  of  Baird  v.  The  Turnpike  Co.,  1  Lea,  394,  is 
authority  denying  the  right  of  this  Court  to  su- 
persede such  an  interlocutory  order  as  here  pre- 
sented, upon  the  ground  that  the  facts  were  simi- 
lar. That  was  a  petition  of  stockholders  (alleged) 
against  the  president,  directors,  and  oflSicers  of  the 
company,  and  (of  course)  making  the  company  a 
defendant,  to  have  complainants'  rights  declared,  and 
call  defendant  to  account  for  income  and  profits  of 
road.  It  does  not  appear  that  complainants  were 
not  the  holders  of  practically  all,  or,  at  least,  a  ma- 
jority of  the  stock.  It  does  not  appear  that  any 
defendant  raised  an  issue  as  to  their  right  as 
stockholders  or  to  call  defendants  to  account.  It 
does  not  appear  that  the  action  of  the  corporation 
was   involved    at  all.      It    was   a  contest,   as   stated,. 
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of  stockholders  with  their  mismanaging  officers; 
and  still  less  does  it  appear  that  it  was  an  issae  in 
that  case  that  the  action  taken  by  defendants  w'as 
in  pursuance  of  a  settled  policy,  assented  to  by 
complainants,   and   pursued   by   agreement. 

The  adjudication  in  that  case  was  the  ordinary 
and  proper  one  appointing  a  receiver  and  turning 
over  property  at  the  instance,  so  far  as  we  can 
see,  of  its  practical  owners.  The  effort  was  to 
supersede  it  after  it  was  executed.  Here  the  effort 
is  by  a  minority,  through  the  Courts,  to  take 
without  a  hearing,  control  of  a  solvent  corporation 
out  of  the  hands  of  the  majority,  revoke  alleged 
agreements  in  advance  of  a  trial,  whether  made  or 
not,  reverse  a  deliberate  policy  asserted  by  defend- 
ant to  have  been  adopted  by  assent  of  complain- 
ants, without  giving  defendant  a  chance  to  prove 
it;  and  all  upon  the  theory  that,  because  it  is 
within  the  competency  of  the  Court  to  appoint  a 
receiver  in  advance  upon  issues  made  or  tendered 
requiring  it,  and,  when  so  made,  such  order  can- 
not be  superseded,  therefore,  there  can  be  no 
supersedeas  in  any  case  where  minority  stockhold- 
ers have  obtained  such  an  appointment  in  a  suit 
against  the  •  majority,  no  matter  what  the  issues 
may  be,  and  what  may  result  from  the  adjudica- 
tions  in   connection   with    his   appointment. 

Such  a  ruling  would  be  very  unfortunate  in  this 
day  of  multiplying  corporations.  It  would  practi- 
cally turn  them  all  over  to  minorities,  and,  as  a 
result,    wind    them    all    up    in    receiverships.       The 
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majority  of  "a  solvent  corporation  must  be  allowed 
to  control  it  until  it  be  alleged  and  admitted  or 
proven  that  it  is  so  rashly  or  fraudulently  or  im- 
providently  managing  its  affairs  as  to  injure  un- 
fairly the  minority.  Then  it  may  be  deposed,  and 
the  Courts  assume  control.  But,  in  this  character 
of  case,  it  needs  a  proper  showing  in  the  bill, 
sustained  by  proof,  to  force  such  a  result;  for, 
after  all,  the  result  thus  obtained  is  the  merit  of 
the  controversy,  and  needs  to  be  decided  only  at 
its   end. 

Defendant  is  entitled  to  the  supersedeas  prayed 
for,  and  I  direct  its  issuance  upon  execution  of 
bond  in  the  penalty  of  $10,000,  conditioned  to  pay 
complainants  such  sum  as  the  Court  may  decree 
on  final  hearing,  and  pay  all  such  cost  and  dam- 
ages  as   complainants  may   sustain. 
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State,   ex  rel.^   v.  Morristown. 
(Knoxville.      October  6,   1893.) 

1.  Municipal  Corporations.     Subscriptions  to  railroads. 

A  subscription  by  a  municipal  corporation  to  th6  capital  stock  of  a 
proposed  railroad  cannot  be  sustained  under  Acts  1887,  Ch.  3, 
unless  the  application  therefor  purports  in  terms  upon  its  face  to 
have  been. made  under  that  statute.  This  requirement  of  that 
statute  is  mandatory.     (Post^  pp,  241-248.) 

Acts  construed :  Acts  1887,  Ch.  3. 

2.  Same.     Samg^ 

A  subscription  by  a  municipal  corporation  to  the  capital  stock  of  a 
proposed  railroad  cannot  be  sustained,  under  our  statutes,  when  the 
application  therefor  describes  two  lines  beginning  at  the  same  point, 
one  with  fixed  terminus  at  the  other  end,  and  its  line  located  by 
survey  and  cost  of  its  construction  estimated,  as  required  by  the  stat- 
utes, and  the  other  left  wholly  indefinite,  but  suggesting  a  different 
line  and  terminus,  without  estimate  of  cost  of  construction,  and  the 
road  is  actually  built  upon  a  line  and  to  a  terminus  other  than  that 
defined  in  the  proposition.     (Post^  pp.  248-2^0.) 

Code  construed:  §?49ifl,  1142-1165  (T.  &  S.) ;  §§  1278-1297  (M.  &  V.). 

Cases  cited  and  approved:  Pulaski  v.  Oilman,  MS.,  Nashville,  1880; 
Winston  v.  Railroad,  i  Bax.,  60. 

3.  Same.     Same,     Estoppel. 

A  municipal  corporation  cannot  be  estopped  to  deny  its  liability  upon, 
a  subscription  to  the  capital  stock  of  a  proposed  railroad,  made  with- 
out a  lawful  vote  authorizing  it,  by  the  failure  of  iis  Board  of  Mayor 
and  Aldermen  to  object  to  the  construction  of  the  road  over  a  rouie 
and  to  a  terminus  other  than  that  defined  in  the  proposition  upon 
which  the  subscription  was  made.     (Post,  pp.  2^0-2^2.) 

Case  cited  and  approved  :  Milan  v.  Railroad,  II  Lea,  329. 


FROM     HAMBLEN. 


Appeal   in  error   from   Circuit   Court   of  Hamblen 
County.      W.   K.  Hicks,  J. 
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James  G.  Rose,  Helm  &  Bruce,  and  Templeton 
&   Gates   for  Relators. 

HoLLowAY  &  EssARY,  W.  S.  DiCKSON,  and  Jas. 
T.   &  J.   K.   Shields  for  Morristowu. 

Snodgrass,  .  J.  The  relator  is  a  corporation  of 
this  State  chartered  to  build  and  operate  a  railroad 
from  Morristown,  in  Hamblen  County,  to  a  con- 
nection  with  the  Knoxville,  Cumberland  Gap  and 
Louisville   Railroad,  in   Grainger   Countjv  Tennessee. 

As  such,  on  March  18,  1890,  it  submitted  to  the 
Mayor  and  Aldermen  of  Morristown  an  application 
for  subscription  to  the  stock  of  said  company,  upon 
the  proposition  to  build  a  railroad  from  said  town 
to  a  terminus  or  termini  therein  set  forth.  The 
application   and   proposition   were   as   follows : 

"Morristown,  Tenn.,  March  18,  1890. 
*^  To*  the  Mayor  and  Aldermen  of  the  town  of  31omS' 
town,  Tenn.  : 
"  We,  the  undersigned,  desire  to  submit  to  your 
honorable  body  the  following  proposition :  We  will 
construct  a  standard  gauge  railroad  from  a  point 
within  the  corporate  limits  of  Morristown,  in  a 
north  of  west  direction,  to  a  point  at  or  near 
Bean  Station,  and  thence  to  a  junction  with  the 
Knoxville,  Cumberland  Gap  and  Louisville  Railroad 
at  or  near  Cedar  Ford,  or  to  such  a  point  on  the 
said  railroad  north  of  Clinch  Mountain  as  our  en- 
gineers may  select,  covering  the  best  route  and 
most  advantageous  connection  with  Cumberland 
Gap.      Work    of    grading    to    conmience    at   Morris- 
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town  within  sixty  days  from  affirmative  election 
in  Morristown,  upon  condition  that  the  town  of 
Morristown  subscribe  $50,000  to  the  stock  of  this 
company,  to  be  paid  for  in  cash  or  six  per  cent, 
twenty  or  thirty  year  town  bonds  as  hereinafter 
named,  and  provided  further  that  the  county  of 
Hamblen  subscribe  the  further  sum  of  $25,000  to 
the  stock  of  our  company,  and  the  county  of 
Grainger  subscribe  the  sum  of  $75,000  to  the  said 
stock,  both  of  said  sums  to  be  paid  in  cash  or  in 
six  per  cent,  twenty  or  thirty  year  county  bonds. 
The  payment  of  the  cash,  or  the  delivery  of  said 
bonds,  to  be  made  to  us  upon  the  completion  of 
•the  construction  of  the  said  road,  viz. :  When  the 
last  rail  is  laid  connecting  Morristown  with  the 
Knoxville,  Cumberland  Gap  and  Louisville  Railroad. 
We  shall  ask  a  limit  of  time  for  the  completion 
of  this  road  not  to  exceed  two  years,  the  time  to 
begin  to  run  from  sixty  days  from  the  day  of  the 
election  to  be  held  on  the  question  of  subscribing 
to   said   stock   in   the   town   of  Morristown. 

**A8  a  first  step  toward  getting  these  subscrip- 
tions, we  respectfully  ask  that  your  honorable  body 
sabmit  the  question  of  subscription  to  the  qualified 
voters   of  Morristown.      Very   respectfully, 

**Thb  Morristown  and  Cumberland  Gap  R.  R.  Co. 

"Per      J.  G.  Martin, 

"John  P.  Arthur, 
"F.  H.  Allison, 

"W.    E.    SCARRITT, 

"  W.  Talbot  Penniman, 

*'^ Incorporators  and  Board  of  Directors^ 
16— 9  p 
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It  was  accompanied  by  profiles  and  a  sworn  es- 
timate of  the  grading,  embankment,  and  masonry 
therewith  according,  by  the  engineer  of  the  com- 
pany. 

The  proposition  was  accepted  by  the  Board,  an 
election  ordered  and  held,  and  the  requisite  ma- 
jority daly  voted  "  for  subscription."  The  result 
was  certified,  and,  in  pursuance  thereof,  the  Mayor 
was,  by  ordinance  of  the  Board,  duly  authorized 
and  instructed  to  subscribe  for  fifty  thousand  dol- 
lars of  the  stock  of  the  railroad  company,  which 
he   accordingly   did. 

The  company  began,  and  completed-  the  road  to 
a  point  near  Cedar  Ford,  one  of  the  terminal' 
points  indicated  in  the  proposition,  but  not  a  point 
in  Grainger  County,  and  not  the  terminus  accord- 
ing to  profile  and  estimate  submitted.  Nor  was 
the  road  built,  beyond  Bean  Station,  along  or  near 
the  line  indicated  in  the  profile,  and  for  which 
the  survey  and  estimate  had  been  made  and  filed. 
In  other  words,  the  proposition,  unless  profiles  and 
estimate  are  to  control,  provided  for  two  distinct, 
diff'erent,  and  remote  lines,  with  terminal  points  at 
diff'ereht  and  remote  places  on  the  road  with  which 
connection  was  to  be  made,  and  in  different  coun- 
ties, one  (that  indicated  in  the  profile  and  esti- 
mate) being  in  a  north  or  north-western  direction 
from  Morristown,  twenty-five  miles  in  length,  the 
most  immediate  and  advantageous  route  to  connect 
with  Cumberland  Gap  at  a  point  in  Grainger 
County,   and   the    other    a    line    in    a    south-western 
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direction,  forty  miles  in  length,  extending  several 
miles  beyond  the  western  boundary  of  Grainger, 
and  terminating  in  Knox  County,  at  a  more  re- 
mote point,  of  course,  and  making  a  far  less  ad- 
vantageous connection  with  Cumberland  Gap,  the 
point  of  junction,  in  fact,  being  farther  from  Cum- 
berland Gap,  by  several  miles,  than  is  Morristown, 
the  other  terminus   of   the   constructed   route. 

If  the  profiles  and  estimates  tiled  do  not  con- 
trol, there  was,  therefore,  two  propositions  embraced 
in  the  application — one  for  a  road  from  Morristown 
to  Cedar  Ford,  without  profile,  map,  or  estimate 
submitted,  and  one  from  Morristown  to  a  point 
north  of  Clinch  Mountain  to  a  junction  with  the 
Knoxville,  Cumberland  Gap  and  Louisville  Railroad, 
over  a  defined  line  twenty-fivjC  miles  long,  whose 
grading,  embankment,  and  masonry  were  estimated. 
If  profiles  and  estimate  control,  there  was  but  one 
proposition,  and  the  Cedar-  Ford  terminus  not  im- 
portant,  being  a  superfluous   addition  thereto. 

So  much  has  been  stated  here,  in  advance  of 
statement  of  the  controversy  and  issues  in  this 
case,  for  convenience  in  application  when  these 
shall  have  been  stated.  The  action  is  mandamus 
to  compel  defendant  to  pay  cash  for  stock  sub- 
scribed or  issue  twenty  year  six  per  cent,  bonds 
therefor.  The  corporation  defends  upon  the  ground 
that  the  subscription  was  illegal,  the  application 
and  submission  to  vote  not  being  such  as  was 
legally,  authorized,  and  subscription  by  the  Mayor 
therefore   void. 
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Much  contention  has  arisen  whether  this  appli- 
cation was  made,  election  held,  and  subscription 
voted  under  the  Act  of  1887  or  under  the  Code 
provisions,  §§1142-1165,  inclusive.  M.  k  V.,  §§1278- 
1297.  (It  is  proper  to  observe  here  that  the  sec- 
tions cited  from  the  M.  &  V.  compilation  are  not 
literal  reproductions  of  the  original  Code  sections 
cited,  but  purport  to  give  them  as  amended  up 
to   and   inclusive   of  the   Act   of  1881.) 

The  question  in  the  abstract  is  very  important, 
for  though  some  provisions  of  both  (Code  and  Act 
of  1887)  are  substantially  similar,  there  is  a  differ- 
ence in  the  powers  conferred,  the  obligations  im- 
posed, and  the  rights  secured  under  the  two 
statutes.  There  is  no  power  vested  in  municipal 
corporations  under  the  Code  provisions  to  issue 
bonds,  and  it  has  been  expre^^sly  held  that  no 
such  power  is  given  or  to  be  implied  from  Act 
of  1871  (now  incorporated  in  M.  &  V.  compilation 
as  part  of  §1282),  Code  (T.  &  S.),  §491o,  to  which 
the  Act  of  1881  (a  further  amendment,  incorporated 
in  same  section  of  M.  &  V.  compilation)  has,  we 
hold,  added  nothing  {Mayor  and  Alrfermen  of  Pulaski 
v.  Gilman  et  aLj  MSS.,  Nashville,  1880),  while 
under  the  Act  of  1887  express  power  is  given  to 
issue  bonds  running  not  more  than  twenty  years, 
or  pay  subscription  in  cash.  Under  the  Code  pro- 
visions, not  more  than  thirty-three  and  one  third 
per  cent,  of  subscription  can  be  collected  in  any 
one  year,  while   under  the   Act   of  1887   no   tax   ex- 
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ceeding  twenty-five  per  cent,  of  the  subscription 
can   be   levied  in   any   one   year. 

Among  most  important  differences  as  to  rights 
of  parties,  the  Code  provides  that  the  collector 
shall  give  to  each  tax-payer  a  certificate  of  tax 
paid  by  him.  This  is  made  negotiable  by  delivery 
or  assignment,  and  is  receivable  for  freight  and 
passage  on  the  road  one  year  after  its  completion, 
and  convertible  into  stock  of  the  railroad  company 
on  demand,  at  option  of  holder  of  such  certificates, 
to  the  amount  of  one  or  more  shares.  As  a  con- 
sequence of  these  rights  thus  secured  to  tax-payers, 
the  obligatiion  to  so  receive  these  certificates  for 
freight,  passage,  and  stock  is  imposed  upon  the 
railroad    company. 

No  such  provisions  are  made  in  the  Act  of  1887. 
To  say  nothing,  therefore,  of  any  minor  difli'erences 
in  the  two  acts  as  to  method  and  forms  of  ap- 
plication, etc.,  the  most  material  difference  exists 
in  the  powers  conferred,  obligations  imposed,  and 
rights  secured  under  the  two  statutes.  To  guard 
against  any  confusion,  to  prevent  any  misconstruc- 
tion or  controversy  as  to  these  powers,  rights,  and 
obligations  vested,  acquired,  and  imposed  under 
propositions  for  county  or  municipal  subscriptions, 
the  Legislature  expressly  provided  in  the  latter 
statute,  that  it  was  not  intended  to  prevent  sub- 
scription under  the  former,  but  was  an  additional 
method  or  plan  under  which  they  could  be  made 
(§  16) ;  and  further  expressly  provided  that,  "  before 
any  county   shall   make   any   subscription    under   the 
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provisions  of  this  Act,  the  president  or  other 
authorized  agent  of  the  railroad  company  shall  sub- 
mit an  application,"  etc.,  "  setting  forth  that  the 
application  is  made  under  this  Act,"  and  that  "be- 
fore any  incorporated  city  or  town  shall  make  any 
subscription  under  the  provisions  of  this  Act,  such 
application  must  be  submitted,"  etc.  Manifestly 
including  by  reference  to  such  application^  the  "set- 
ting forth,"  that  it  is  made  "  under  this  Act."     §  3. 

The  language  is  itself  mandatory,  but,  taken  in 
connection  with  its  obvious  purpose,  admits  of  no 
other  construction  than  that  it  was  intended  to  be 
mandatory,   and   we   so  hold. 

Nothing  could  better  illustrate  the  correctness  of 
that  view  than  the  present  case.  Some  substan- 
tial conformity  to  both  Acts  (as  was  expected  by 
the  Legislature  might  result),  gives  room  for  the 
ablest  and  most  ingenious  arguments  to  show  that 
it  might  be  held  to  have  been  made  under  either 
or  both.  This  question  was  not  intended  to  be 
left  to  intendment,  to  confusion,  inference,  or 
strained  construction.  Both  statutes  are  plain  in 
their  provisions,  and  are  intended  for  observance 
in  mandatory  particulars;  and,  if  application  is 
made  under  the  latter  for  the  special  advantages 
it  gives  over  the  former,  it  must  be  so  set  forth 
in  the  application.  But  both  upon  its  face  and 
according  to  the  actual  facts  proved  as  to  intent, 
if  such  could  be  looked  to,  it  was  made  not 
under  the  Act  of  1887,  but  under  the  Code  pro- 
visions.     The   application   was   not  by  the   president 
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or  an  authorized  agent  or  officer  to  a  Mayor  or 
chief  executive  officer,  but  was  by  directors  to  the 
Board  of  Mayor  and  Aldermen.  It  was  accom- 
panied not  by  a  '*map,"  as  required  by  Act  of 
1887,  but  by  the  sworn  estimates  of  an  engineer 
of   a   surveyed   route,   as   required   by  the   Code. 

Of  course,  we  are  not  meaning  that  directors 
are  not  in  a  proper  sense  officers,  or  that  the 
Code  application  under  Act  of  1887  might  not  be 
made  by  them,  but  it  is  clear  that  it  might  be  so 
made  under  Code,  while  the  Act  of  1887  seems  to 
contemplate  proposition  from  an  officer  or  agent 
constituted  as  president ;  and,  doubtless,  if  that 
Act  had  been  in '  view  in  making  this  application, 
a  further  organization  and  election  of  president, 
manager,  or  other  authorized  agent  of  like  char-  • 
acter  would  have  appeared,  and  such  application 
beeu  submitted  by  him  to  the  Mayor,  instead  of 
by  the  body  of  directors,  without  an  official  head 
or  managing  officer,  to  another  body  of  men,  the 
Board  of  Mayor  and  Aldermen,  as  was  done,  and 
as  was  manifestly  authorized  by  the  Code.  But 
it  is  useless  to  discuss  these  minor  questions,  to 
show  by  argument  that  it  was  not  made  under 
Act  of  1887.  The  fact  that  construction  could 
possibly  make  the  provisions  of  the  application 
answer  the  requirements  of  both  statutes,  only  more 
strongly  sustains  the  construction  that  application 
should  "set  forth"  in  express  terms,  that  it  was 
made  under  the  latter  law,  if  it  was  thus  intended, 
so  that  rights  should  be   settled    under  the   one   or 
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the  other  after  the  subscription  was  made.  If  both 
statutes  were  precisely  the  same  as  to  form  and 
terms  of  application,  the  fact  that  different  powers 
are  vested,  different  obligations  are  imposed,  and 
different  rights  secured  by  the  latter,  would  make 
it  essential  that  it  be  shown  .  in  the  application 
under  which  law  it  was  made  (both  being  in  full 
force),  and  clearly  shows  that  such  requirement  by 
the  Legislature,  that  it  be  set  forth,  was  not  a 
matter  of  form,  but  of  most  vital  import.  It  was 
necessary,  in  fact,  to  show,  and  was  made  imper- 
atively so  by  the  express  terms  of  the  last  Act> 
whether  the  application  w,as  made  under  it  (and  if 
not,  it  was,  of  course,  under  the  other),  so  that 
when  the  proposition  submitted  might  be  accepted, 
powers  would  vest  which  tJiis  Act  confers,  and 
rights  that  it  gives  be  secured.  Otherwise,  it  could 
not  be  claimed  by  either  party  to  the  contract 
that  the  different  provisions  of  the  latter  law  were 
to   govern    as  to   these   powers   and   rights. 

The  application  then  being  under  the  Code,  the 
question  is.  Was  the  subscription  valid,  and  can  it 
be  enforced?  That  statute  does  not  admit  of  but 
one  construction.  The  termini  of  one  route  must 
be  given,  not  alternately  of  two.  Of  course  an 
absolute  point  of  termination  may  not  be  essential, 
but  the  substantial  termini  of  one  line  so  definite 
that  it  must  have  been  surveyed  and  substantially 
located,  and  the  termini  designated  and  line  so 
defined  as  to  approximate  its  general  direction 
accurately   enough   for    an    estimate   of    the   grading, 
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embaDkmeut,  and  masonry  to  be  made  by  a 
competent  engineer  and  sworn  to.  Code,  §  1145 
(M.  &  v.,  §  1282).  This  section  is  imperative,  and 
not  merely  directory.  Winston  v.  T,  Sf  P.  R.  R. 
Co,,   1    Bax.,   60. 

If  the  law  could  be  evaded  by  submitting  along 
with  such  location  and  estimate,  an  alternative 
proposition  for  a  different  route,  without  '  either 
survey,  definite  location,  or  estimate,  it  is  obvious 
that  it  would  be  a  matter  of  no  consequence 
whether  it  was  the  one  or  the  other,  for  just  as 
in  this  case  a  survey,  location,  and  estimate  of 
one  line  between  two  points  would  be  filed  with 
suggestion  of  another  not  so  located,  surveyed,  or 
estimated,  and  when  the  subscription  was  voted 
the  latter  might  be  adopted.  The  law  would,  there- 
fore,  serve  no  purpose  except  as  a  cloak  to  con- 
ceal  the  real   intent  of  construction. 

We  think,  it  plain  that  such  a  proposition  could 
not  be  submitted,  or,  if  submitted  in  such  formj 
could  bind  the  corporation  voting  for  subscription, 
only  if  the  surveyed  and  estimated  route  was  in 
fact  adopted  and  constructed,  in  which  event  the 
alternative  proposition  might  be  treated  as  surplus- 
age, and  if  line  was  in  fact  built  as  located,  the 
municipality  might  be  estopped  to  say  that  along 
with  a  valid  proposition  had  been  submitted  an 
alternative  invalid  one.  Just  as  if  it  had  voted 
for  a  proposition  to  pay  cash  or  issue  bonds,  and 
was  not  vested  with  power  to  issue  bonds,  yet,  if 
the    subscription     was     otherwise     valid     and    work 
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performed  in  strict  accord  with  it,  it  might  be  re- 
quired to  pay  cash  as  agreed  and  estopped  to  deny 
its  liability  to  do  this  because  of  the  fact  that  it 
could   not  do   the  other. 

In  this  case  the  road  was  not  constructed  upon 
the  line  surveyed,  estimated,  and  designated.  It 
follows,  therefore,  that  the  defendant  cannot  be 
compelled  to  pay  its  subscription  or  to  issue  bonds 
therefor.  Had  the  application  been  under  the  Act 
of  1887  a  like  result  would  follow  under  the 
reasoning  on  the  alternative  proposition.  Neither 
statute  contemplates  such  a  thing,  but  both  re- 
quire substantial  designation  of  a  single  line  with 
two-not  three— termini. 

It  is  argued,  however,  that  whether  the  sub- 
scription was  valid  or  invalid,  the  road  was  built 
for  Morristown,  where  it  now  lies;  that  it  was  a 
long  time  under  construction,  and  that  the  Board 
of  Mayor  and  Aldermen,  and  the  people  of  the 
corporation  knew  that  it  was  being  so  constructed, 
and  that  large  sums  of  money  were  being  ex- 
pended on  the  faith  of  the  subscription,  and  the 
corporation   is   now   estopped   to   deny   its   liability. 

To  this  there  are  several  answers.  The  road 
was  not  built  for  Morristown,  but  for  the  com- 
pany. Morristown  was  but  one  of  the  subscribers 
to  its  stock,  and  stands  in  the  relation  merely  of 
a  stockholder  resisting  collection  of  subscription 
upon  the  ground  of  its  invalidity,  and  whether  it 
might  be  estopped  from  insisting,  as  it  does  among 
other    things,   that    the    company   was    chartered    to 
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-construct  a  road  from  Morristown,  in  Hamblen 
County,  to  a  point  in  Grainger  County,  and  had 
violated  its  charter  right  and  duty  by  construction 
of  another  and  difterent  road  to  another  and  dif- 
ferent point,  and  subjected  itself  to  forfeiture  by 
the  State,  and,  therefore,  could  not  compel  a  sub- 
scriber to  its  stock  to  pay,  it  is  not  material  to 
inquire,  for  its  next  answer  is  conclusive,  and  that 
is,  that,  under  the  law,  no  contract  can  be  made 
by  the  Board  of  Mayor  and  Aldermen,  except 
upon  election  by  the  voters  of  the  municipality. 
What  three-fourths  of  these  vote  for,  becomes  the 
-contract  or  gives  it  its  validity.  The  Mayor  and 
Aldermen  can  make  no  other  or  different  contract 
by  act  or  omission.  They  could  not  make  it  in 
the  first'  instance,  nor  can  they  vary  it,  if  they 
expressly  undertake  to  do  so,  still  less  by  acqui- 
escence in  an  improper  execution  of  it.  In  the 
making  and  the.  execution  and  the  enforcement 
of  such  contracts  with  counties  or  municipalities, 
parties  must  stand  upon  strict  law  which  it  has 
been  held  is  to  be  so  construed  and  pursued. 
Milan  v.  Railroad   Corrvpany^  11   Lea,   829. 

If  the  law,  strictly  construed,  authorized  the 
contract,  it  can  be  enforced,  otherwise  not,  as  be- 
tween the  parties,  and  there  is  no  question  here 
except  as  between  the  company  and  its  subscriber. 
No  bonds  having  been  issued,  of  course,  no  ques- 
tion  of   innocent  holder  is  involved. 

There  are  other  questions  in  the  case  which 
have  been    ably  argued,   and  well    merit    discussion, 
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but,  as  it  is  not  necessary  to  a  decision  that  they 
be  settled,  we  forbear  to  do  so,  and  rest  our  judg- 
ment upon  the  most  important  and  vital  question 
in   the   case,   upon   the   merits   of    the   controversy. 

The    judgment    of    the    Circuit    Judge,    refusing 
peremptory   mandamus,   is   affirmed   with   cost. 
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Hbnegar  V,   Seymour. 
{Kyioxville.      October   31,   1893.) 

1.  Boundary.     Between  the  Hiwassee  and  Ocoee  Districts. 

The  Court  determines,  upon  the  facts  stated  in  the  opinion,  that  there 
is  not  a  strip  or  **gore"  of  vacant,  unsectionized  land  between  the 
Hiwassee  and  Ocoee  Land  Districts. 

2.  Evidence.     Preponderance  of. 

In  ejectment  for  a  strip  of  land  claimed  by  the  plaintiff  to  have  been 
left  unsurveyed  and  unsectionized,  evidence  in  support  of  plaintiff's 
theory  by  a  surveyor  of  only  five  years*  experience,  and  none  in  the 
mountains  of  East  Tennessee,  who  is  shown  to  have  made  numerous 
mistakes  in  the  survey,  which  is  controverted  by  four  experienced 
surveyors  of  many  years'  practice,  does  not  warrant  a  judgment  for 
plaintiff,  where  a  part  of  the  land  has  been  in  defendant's  possession, 
under  inclosure  and  in  cultivation  for  over  forty  years,  and  other 
portions  for  more  than  seven  years,  and  it  was  the  evident  purpose 
of  the  Legislature  to  sectionize  all  the  lands  in  the  district,  and 
abutting  land-owners  recognized  that  no  strip  was  left  unsurveyed. 


FROM    POLK. 


Appeal    from    Chuucery   Court    of   Polk    County. 

T.    M.    MoCONNELL,    Ch. 

T.   E.   H.   MoCroskey   for  Henegar. 

Charles   Seymour  for   Seymour. 

Wilkes,  J.  This  is  an  action  of  ejectment  to 
recover  a  tract  of  land  alleged  to  be  located  in 
Monroe   and   Polk   Counties. 
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Complainants  claim  as  the  heirs  of  Francis  W. 
Lea,  who,  in  his  life-time,  July  7,  1858,  obtained 
a  grant   for  it   from   the   State   of  Tennessee. 

On  the  trial  of  the  cause  in  the  Court  below,, 
the  Chancellor  }ield  that  complainants  had  failed 
to  sustain  the  allegations  of  their  bill,  and  dis- 
missed  the  same,  and  they  have  appealed  and  as- 
signed as  error  the  finding  of  the  Chancellor  against 
their   contention. 

The  facts  of  the  case,  so  far  as  they  need  to- 
be  stated,  are  as  follows:  Prior  to  1819  the  United 
States  Government  bought  of  the  Cherokee  Indiana 
all  their  claim  to  the  lands  embraced  in  what  wa& 
known  as  the  Hiwassee  Land  District,  having  pre- 
viously ceded  the  same  to  the  State  of  Tennessee, 
subject  to  this  Indian  claim.  After  this  purchase 
was  made,  the  State  of  Tennessee  appointed  Com- 
missioners to  lay  oflF  the  district  into  ranges,  town- 
ships, sections,  and  fractions  of  sections.  In  June,. 
1819,  some  disagreement  having  arisen  with  the 
Indians  in  regard  to  the  boundary  line  of  the 
district,  R.  Houston  and  James  Mcintosh,  on  the 
part  of  the  United  States,  and  "Squire"  and 
"  Crow,"  on  the  part  of  the  Cherokee  tribe  of 
Indians,  were  appointed  Commissioners  to  resurvey 
and  remark  the  line,  which  they  proceeded  to  do, 
and  on  June  12,  1819,  they  agreed  upon  and 
signed  their  report  at  the  forks  of  the  Nautagulee 
and   Cowee   Rivers. 

The  Cherokees  owned  a  section  of  country  ad- 
joining   the    Hiwassee    purchase,    lying    south     and 
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east  of  it,  which  became  known  as  the  Ocoee 
District.  This  was  also  purchased  at  a  later  date,, 
and  in  1836  the  State  of  Tennessee  directed  a  sur- 
vey of  this  district  into  ranges,  townships,  sections^ 
and   fractious   of  sections. 

The  line  between  the  two  districts  ran  in  a 
direction  north  18°  west  from  the  beginning  corner 
on  the  bank  of  the  Hiwassee  River,  and  the  town- 
ship lines  were  intended  to  close  upon  it,  but 
could  not  do  so,  at  right-angles,  and  the  conse- 
quence was  a  great  number  of  fractional  sections 
and   quarters  were   formed. 

Maps  and  surveys  were  filed  in  each  district 
showing  the  township,  sections,  and  fractional  di- 
visions and  lines,  but  the  lengths  of  the  fractional 
lines  abutting  on  the  boundary  line  were  not  given, 
but  only   the   fractional   areas. 

On  February  25,  1854,  the  State  of  Tennessee 
passed  an  Act  authorizing  the  entry  and  grant  of 
all  unsurveyed  lands  in  the  Ocoee  District,  and  in 
1859  Francis  W.  Lea  obtained  a  grant  under  this 
Act  for  8,270  acres  of  land.  Complainants  claim 
as  his  heirs,  and  their  contention  is  that  there  is 
a  strip  of  unsurveyed  land  lying  between  the  Hi- 
wassee and  Ocoee  Districts  on  the  Ocoee  side  of 
the  Indian   boundary   line. 

Defendants  also  hold  under  a  chain  of  title  from 
the  State  of  Tennessee  by  numerous  grants.  Their 
contention  is  that  there  is  no  unsurveyed  or  vacant 
unsectionized  lands  between  the  two  districts,  but 
that    the    lines    of    the    sections    and    fractional   sec- 
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tions  of  surveyed  lands  in  the  two  districts  ap- 
proach each  other  until  they  meet  upon  a  common 
line,  which  is  the  original  boundary  line  of  1819, 
and,  second,  that  as  to  a  large  portion  of  the  land 
embraced  in  complainants'  grant,  the  grant  is  void, 
because  the  land  was,  at  the  time  the  gr:int  was 
issued,  in  the  actual  adverse  possession  and  occupa- 
tion of  defendants  and  their  predecessors  under 
older  grants. 

Complainants  caused  the  lines  called  for  by  their 
grant  to  be  run  out  by  actual  survey,  using  in 
making  the  survey  not  only  the  calls  in  complain- 
ants' grant,  but  also  the  calls  of  the  fractional 
sections  abutting  on  the  district  lines  on  both  the 
Iliwassee  and  Ocoee  sides,  as  obtained  from  their 
respective  land-offices,  and  upon  completing  such 
survey  the  surveyor  came  to  the  conclusion  that 
there  was  an  area  of  3,610  acres  of  land  not  cov- 
ered by  defendants'  title,  or  any  other,  and  not 
sectionized,  but  laying  like  a  gore  between  the  two 
districts,  and  it  is  this  strip  or  gore  which  com- 
plainants claim,  disclaiming  all  right  to  any  land 
covered  by  the  calls  of  defendants'  title-papers,  or 
lying  in  the  sectionized  portion  of  the  Ocoee  Dis- 
trict, and  disclaiming  all  right  to  any  lands  in  the 
Iliwassee   District. 

It  will  thus  be  seen  that  the  controversy  nar- 
rows itself  down  to  the  question  whether  there  is 
any  vacant  or  unsectionized  lands  in  the  Ocoee 
District   abutting   on   this   Indian   boundary   line. 

Defendants   have   also  caused  surveys  to  be  made 
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of  the  locality,  and  various  tests  to  be  applied, 
and  the  contention  of  each  party  is  liberally  illus- 
trated by  handsome  maps  covering  all  the  terri- 
tory and  fully  sustaining  the  opposite  contentions, 
and  in  each  case  showing  the  utter  impossibility 
of  the  correctness  of  the  opposing  theory  from  the 
stand-point  taken.  The  accuracy  and  competency 
of  the  surveyors  is  called  in  question.  It  is  said 
that  the  defendants'  surveyors  are  not  experts,  that 
they  did  not  locate  the  Indian  boundary  line,  nor 
attempt  to  do  so,  and  that  their  testimony  and 
conclusion  is  based  upon  the  laws  fixing  the 
boundaries  of  the  two  districts  rather  than  upon 
any   actual    surveys   and   personal   observations. 

On    the    other   hand,   it   is   shown    that    complain- 
ants'  surveyor   is   incompetent;    that  he  has   had   an 
experience   of  only  five  years   in   Georgia,  and  none 
iu     the     mountains     of     East     Tennessee;     that     he 
guessed    at    his    beginning    corner,   and    in    attempt- 
ing  to   follow  the   Indian   boundary  line  of  1819   he 
placed   the   variation    of  the   compass   needle   on   the 
wrong   side   of  the  meridian  line;    that  he  professed 
to    find    land-marks    of    the    old    line    run    in    1819 
upon    trees    in    a    locality    where    it    is    shown   the 
forest    trees    had   been    cleared    away   and    the    land 
cultivated  for    more    than    twenty   years,   and   which 
had   since    been    covered   with    a    second    or    under- 
growth  for   thirty   years;    that   he   also   professed   to 
find    marked   trees   in   other    localities   where    it-  ap- 
peared  the   land   had   been,  cleared    and    in    cultiva- 
tion   for   forty   years. 

17— 9  P 
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Upon  an  inspection  of  the  title-papers  of  the 
contesting  parties,  and  a  comparison  of  their  maps, 
and  the  statements  of  the  surveyors  explaining  the 
same,  we  are  of  opinion  that  complainants  have 
failed  to  show  satisfactorily  that  there  is  any  va- 
cant or  unsectionized  lands  in  the  Ocoee  District, 
bordering  on  this  Indian  lifie  between  the  two  dis- 
tricts  covered   by   their  grant. 

The  testimony  of  Thomas,  their  surveyor,  is 
wholly  overthrown  by  that  of  Waring,  Muller, 
Deakins,  and  McGuffey,  the  surveyors  of  defend- 
ants. 

These  latter  gentlemen  appear  to  be  competent, 
intelligent,  experienced  surveyors  and  engineers  of 
many  years'  standing  and  practice  in  their  profes- 
sion, with  much  experience  in  surveying  mountain 
and  other  lands  in  the  locality,  and  in  locating 
old  lines,  including  this  Indian  boundary  line, 
which  had  been  located  by  them  in  many  places 
in  the  native  forests,  after  reaching  Starr's  Mount- 
ain. Each  of  these  surveyors  states  that  from 
actual  measurement  and  personal  observations  and 
experiments  with  various  fractional  and  sectional 
lines,  it  is  impossible  that  there  should  be  a  va- 
cant gore  or  strip  between  the  two  districts.  They 
explain  that,  while  there  is  an  apparent  shortage 
in  some  of  the  fractional  lines,  and  that  others 
are  too  long,  so  as  to  cause  at  some  places  an 
interlap  of  the  lines  from  the  two  districts,  there 
is  no  discrepancy  of  any  consequence  at  any  place, 
and    no   more   than   would   naturally,   and   does   usu- 
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ally,  result  in  surveys  over  rough  mountains,  and 
especially  in  the  early  history  and  settlement  of 
the  country.  That,  while  there  is  some  confusion 
between  lines  and  boundaries,  caused  by  the  hasty 
and  careless  manner  in  which  early  surveys  were 
made,  there  is  no  such  discrepancy  as  cannot  be 
cured  and  explained  by  the  rules  observed  in  es- 
tablishing calls  for  old  lines  and  natural  objects ; 
that  the  greatqst  difference  observed  did  not  exceed 
forty  poles  in  a  line  six  miles  in  length,  over  very 
rough,  mountainous  grounds,  while  in  other  cases 
there  were  some  lines  that  fell  short  small  amounts. 

It  also  appears  that  a  part  of  the  land  covered 
by  complainants'  title-papers  has  been  in  3efend- 
ants  possession,  under  inclosure  and  in  cultivation, 
for  over  forty  years,  and  other  portions  for  more 
than  seven  years,  constituting  what  is  known  as 
the  "Savannah  farm,"  which  lies  partly  in  each 
district,  crossing  the  Indian  boundary  line,  and 
lying   on   both   sides   of    the   Hiwassee   River. 

The  principal  conflict  seems  to  arise*  between  a 
grant  to  Chas.  Seymore  for  4,000  acres,  made  in 
1874,  and  the  cajls  of  complainants'  grant.  Sey- 
more, soon  after  obtaining  his  grant,  conveyed  the 
land  to  defendants,  and  they  have  been  holding  the 
same  adversely  and  in  actual  possession  ever  since, 
as   to   consi'derable   portions   of    the   area   embraced. 

In  view  of  the  evident  "purpose  of  the  Legis- 
lature to  sectionize  ^all  the  lands  in  each  of  these 
districts  up  to  the  Indian  boundary  line,  and  the 
surveys  and  plats   to   carry  this   purpose   into  effect. 
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as  manifested  in  the  survej^s  and  plats  in  the  land- 
offices  of  the  two  districts,  and  in  view  of  the 
recognition  by  abutting  land-owners  that  they  hold 
uj)  to  a  common  dividing  line,  anrd  that  there  is 
no  hiatus  or  gore  left  unsurveyed  and  unsection- 
ized,  Ave  would  not  be  disposed  to  adjudge  that 
there  was  an  unoccupied  and  vacant  strip  of  laud 
along  the  Indian  boundary  line,  which  extends 
across  the  State,  as  the  dividing  line  between  the 
two  districts,  unless  the  evidence  was  very  plain 
and   convincing. 

The  Act  of  1854,  under  \vhich  this  grant  wa^ 
obtained,  is,  at  most,  only  a  legislative  recognition 
that  there  may  be  lands  left  vacant  in  the  Ocoee 
District,  but  not  an  adjudication  that  there  are 
such   vacant   or   unsectionized   lands. 

Upon  a  careful  examination  of  the  entire  case, 
we  are  convinced  that  complainants  have  failed  to 
sustain  their  contention  that  there  is  a  vacant  gore 
of  land  between  the  two  districts,  a  portion  of 
which  is  covered  by  their  grant,  and  the  judgment 
of  the  Court  below  is  affirmed  with  costs,  and  the 
bill   dismissed. 
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Marshall   v.  Russell. 
{Knoxville.      October   31,   1893.) 

Gift.     Stifficiency  of  delivery. 

Marshall  went  to  Shown 's  office  and  handed  him  a  note  case  containing 
a  batch  of  notes  aggregating  about  $i2,ocx>,  stating  that  he  had 
given  them  to  his  wife,  and  that  he  desired  Shown,  who  was  an 
attorney,  to  collect  or  renew  them  in  the  name  and  for  the  benefit  of 
the  wife.  ShoWn  accepted  the  trust.  After  Marshall  had  left 
Shown's  room,  but  before  he  had  retired  from  the  building,  he  re- 
turned and  obtained  one  of  the  notes,  for  $i,ooo,  and  immediately 
took  and  presented  it  to  another  person  (Brumley),  stating  his  reasons 
for  making  the  gift. 

Held:  The  Court  cannot  affirm  that  the  delivery  of  the  $i,ooo  note  to 
Shown  was  not  inadvertent,  and  therefore  the  subsequent  gift  to 
Brumley  is  valid. 

Cases  cited  and  approved:  McEwen  v,  Troost,  I  Sneed,  185;  2  Edw. 
Ch.  (N.  Y.),  92;  46  Maine,  48;  104  Pa.  St.,  593. 


FROM    OREBNE. 


Appeal    from   Chancery  Court   of  Greene  County. 
Jno.  p.   Smith,   Ch. 

Henry  H.   Inoersoll  for  Marshall. 

A.   B.   Wilson  for   Shown. 

Dana   Harmon   for   Brumley. 


03   281 
•110  283 
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McAlister,  J.  This  is  an  appeal  from  the 
Chancery  Court  of  Greene  County,  and  the  con- 
test presented  in  the  record  is  in  respect  to  the 
ownership  of  a  certain  note.  The  note  in  contro- 
Tersy  was  executed  by  one  T.  D.  Russell  to  Pat- 
rick Marshall,  for  the  sum  of  $1,040,  for  a  loan 
of  money,  and  was  secured  by  a  deed  of  trust  on 
land.  The  title  to  this  note  is  claimed  by  the  de- 
fendant, Horace  Brumley,  and  by  A.  N.  Shown, 
the  administrator  of  Patrick  Marshall,  and  also  by 
Bridget  Marshall,  the  widow  of  the  intestate.  The 
original  bill  was  filed  by  Bridget  Marshall  against 
A.  N.  Shown,  administrator,  T.  D.  Russell,  and 
Horace  Brumley,  in  which  she  alleged  that  her 
husband,  the  said  Patrick  Marshall,  departed  this 
life  on  July  22,  1890,  and  that  A.  N.  Shown  is 
his  administrator;  that  on  July  5,  1890,  "the  said 
Patrick  Marshall  gave  to  complainant  said  note, 
and  delivered  the  same,  with  others,  to  said  Shown, 
for  collection  for  her  benefit,  or  renewal  in  her 
name,  as  he  slipuld  cleem  best,  and  that  said  note 
is  her  property.  Complainant  further  alleges  that, 
after  said  gift  was  complete,  the  said  Shown,  to 
whom  the  note  had  been  delivered  for  complainant, 
allowed  said  Patrick  Marshall,  at  his  request,  to 
have  possession  of  said  note  for  a  short  time; 
that,  while  in  said  Patrick's  possession,  said  note 
was  lost  or  mislaid,  or  in  some  other  manner 
passed  out  of  his  possession,  and  was  not  found 
until  after  his  death,  when  it  was  discovered  in 
the  possession  of  defendant,  Horace  Brumley.      The 
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bill  further  alleges  that  the  said  Brumley  now 
claims  th^  note  as  his  own,  and  denies  complain- 
ant's right  thereto.  A.  N.  Shown,  the  administra- 
tor, answered  the  bill,  admitting  that  the  said  Pat- 
rick Marshall,  on  July  5,  1890,  delivered  said  note, 
with  other  notes,  to  respondent,  for  collection  or 
renewal,  but  a,verred  that,  soon  thereafter,  he  re- 
claimed the  note  in  controversy,  and  the  same  was 
returned  to  him  before  renewal  or  the  collection 
of  any  part  thereof.  Defendant  avers  that,  if  it 
was  the  intention  of  said  Patrick  Marshall  to  make 
a  gift  of  this  note  to  complainant,  that  said  gift 
was  not  consummated,  and  the  title  to  the  same 
remained  in  said  Patrick  Marshall,  and  has  passed 
to   defendant  as  assets   to   be   administered. 

The  administrator  filed  his  answer  as  a  cross- 
bill, in  which  he  states  that  said  note  was  then 
in  the  possession  of  Horace  Brumley,  who  claimed 
the  same  as  a  gift  from  the  intestate.  He  then 
charges  that  said  Brumley  was  not  related  to  Pat- 
rick Marshall,  nor  was  said  Marshall  under  any 
obligation,  legal  or  moral,  to  make  him  such  a 
benefaction.  Respondent  further  averred  that  the 
said  Patrick,  at  the  time  of  the  alleged  gift  to 
Brujnley  was  old,  feeble  in  body,  impaired  in  in- 
tellect, and  incapable  of  making  a  valid  gift  of 
his  property. 

The  administrator  denied,  in  the  first  place,  that 
any  such  gift  had  been  made  to  Brumley,  and,  in 
the  second  place,  if  such  a  gift  had  been  made,  it 
was    invalid    for    want    of    mental    capacity    on    the 
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part  of  the  intestate.  The  defendant,  Horace 
Brumley,  answered  the  bill  and  set  up  his  title 
to  the  note.  The  answer  states  that  on  July  5, 
1890,  Patrick  Marshall  gave  and  delivered  to  De- 
fendant Bruraley  the  note  in  controversy  on  T.  D. 
Russell  for  $1,040.  Defendant  further  states  that 
said  gift  was  made  without  solicitation  on  his  part, 
and  freely  and  voluntarily  on  the  part  of  deceased. 
Defendant  denies  that  the  said  Patrick  Marshall 
was  of  unsound  mind  at  the  time  said  gift  was 
made,  but  avers  that  his  mind  was  clear,  and  that 
he  fully  understood  and  comprehended  the  trans- 
action. The  cause  went  to  proof,  and  the  Chan- 
cellor decned  that  Horace  Brumley  had  acquired 
a  valid  title  to  said  note  by  gift  from  the  said 
Patrick  Marshall,  and  accordingly  the  original  bill 
of  Bridget  Marshall,  as  well  as  the  cross-bill  of 
A.  N.  Shown,  administrator,  were  both  dismissed. 
From  this  decree  the  administrator  and  widow 
appealed,  and  have  assigned  errors.  The  first  error 
assigned  on  behalf  of  the  administrator  is  that  at 
the  time  of  the  alleged  gift  Patrick  Marshall  did 
not  have  sufficient  mental  capacity  to  comprehend 
the   transaction. 

In  the  case  of  A,  N.  Showrij  Admiyiistrator^  v. 
Bridget  Marshall^  decided  at  the  present  term,  the 
question  was  presented  respecting  the  mental  capac- 
ity of  Patrick  Marshall  to  make  a  gift  of  about 
$12,000  in  notes  to  his  wife,  the  said  Bridget,  and 
the  Court  held  the  gift  to  be  valid.  The  notes 
involved    in    that    suit  were    given    to    the   wife    on 
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the  same  day  the  note  in  controversy  was  pre- 
sented to  Horace  Brumley,  and  the  same  proof 
upon  which  the  Court  adjudicated  in  favor  of  the 
mental  capacity  of  the  intestate  is  embodied  in 
this  record.  The  additional  point,  however,  is 
made  on  this  branch  of  the  case,  that  even  if  it 
be  conceded  that  Patrick  had  sufficient  mental 
capacity  to  make  a  valid  gift  to  his  wife,  •  yet  the 
gift  in  this  case  was  made  to  a  stranger,  who  was 
in  nowise  related  to  him,  and  who  had  no  natural 
claim  upon  his  bounty,  and  that  a  higher  degree 
of  mental  capacity  is  required  to  sustain  a  gift  in 
the  latter  than  in  the  former  case.  If  this  dis- 
tinction be  conceded  to  be  sound,  we  find,  upon 
an  examination  of  the  record,  ample  evidence  of 
mental  capacity  to  sustain  such  a  gift,  even  to  a 
stranger. 

It  is  insisted  on  behalf  of  Bridget  Marshall  that 
the  decree  of  the  Chancellor  is  erroneous,  for  the 
reason  that  the  evidence  shows  that  said  note  was 
given  to  and  received  by  her  agent,  A.  N.  Shown, 
and  left  in  his  possession  for  her,  and  that  the 
gift  was  completed  by  actual  delivery  to  said 
agent;  that  the  gift  was  then  irrevocable,  and 
that  Patrick  Marshall  had  no  right  to  withdraw 
the  note  from  Shown  and  make  another  disposition 
of  it. 

The  settled  rule  is  that  a  parol  gift  of  a  chattel 
or  chose  in  action,  whether  it  be  a  gift  inter  vivos 
or  causa  moHis^  does  not  pass  the  title  to  the 
donee   without   delivery   and   transfer   of    the   posses- 
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sion.  The  eftect  of  a  valid  delivery  is  to  place 
the  subject  of  the  gift  under  the  control  and 
dominion  of  the  donee,  and  his  title  and  right  of 
possession  by  such  gift  and  delivery  become  abso- 
lute and  irrevocable.  McEwen  v.  Troosty  1  Sneed, 
185. 

It  is  therefore  essential  to  the  validity  of  such 
a  gift  that  the  transaction  be  fully  completed — that 
nothing  essential  remains  to  be  done.  If  left  in- 
complete, there  exists  a  locus  poenitentice,  and  what 
has  been  done  may  be  revoked.  An  absolute  gift, 
which  will  divest  the  donor's  title,  requires  a  com- 
plete renunciation  on  his  part,  and  acquisition  on 
the  part  of  the  donee,  of  all  the  title  to  and  in- 
terest in   the   subject   of  the   gift. 

It  is,  however,  settled  that  the  delivery  need 
not  be  directly  to  the  donee,  but  may  be  made  to 
a  third  party  for  the  donee.  If  the  delivery  to 
the  third  party  is  simply  for  the  purpose  of  de- 
livery to  the  donee,  as  agent  or  messenger  of  the 
donor,  the  gift  is  not  completed  until  the  subject 
of  the  gift  is  actually  delivered  to  the  donee. 
In  such  a  case,  until  the  gift  is  so  completed  by 
delivery  to  the  donee,  the  donor  can  revoke  the 
agent's  authority,  and  resume  possession  of  the 
article.  When  the  delivery  to  the  third  person  is 
to  him  in  the  capacity  of  a  trustee  for  the  donee, 
and  not  as  agent  of  the  donor,  such  delivery  com- 
pletes the  gift.  To  constitute  such  a  case,  the 
circumstances  should  show  a  full  relinquishment  of 
dominion   over  the   property    to   the   trustee   for  the 
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purposes  of  the  trust,  so  that  the  trustee  shall  not 
be  the  agent  of  the  donor,  but  shall  act  for  the 
•doneis  instead.  Mencken  v.  Merrill^  2  Edw.  Ch., 
333;  Neufville  v.  T/iompso}},  3  Edw.  Oh.  (N.  Y.), 
92;  Dresser  v.  Dresser,  46  Maine,  48;  Schott  v. 
Lauman,   104    Pa.    St.,   593. 

The    question,   then,    to    be  decided    ia,   was    the 
note  in  controversy  delivered  by  Patrick  Marshall  to 
A.   N.   Shown  as  trustee  for  Mrs.   Bridget  Marshall, 
the   donee,   and   was   there,  at   the   time,  such  a  full 
renunciation  of   title   and    relinquishment   of.  domin- 
ion  over  the   property   to   the    trustee   for   the    pur- 
poses  of   the   trust    as    coriipleted    the   delivery,   and 
constituted   a   valid    gift  inter   vivos?      A.  N.   Shown 
testified  that  about  July   5,   1890,  Patrick    Marshall 
came    to    his    office,   and    took    from    his    pocket   a 
cloth   note-case,   and    handed    it    to    witness,   saying: 
** '  There   are  my  notes.      I   have  given  them  to   my 
wife,   and   we   want    you   to   take    them    and   collect 
them.'      I    asked    him    if    I    should    pay    the    sum 
collected  on   the   notes    to   him   or    Bridget,   and   he 
said     'Pay   them    to    Bridget;    the    notes    are    hers, 
iind    I    want    her    to    have    what    you    get    out   of 
them.'"      He    said    for   witness    to   collect    at   once, 
and   witness   then   asked   him   what   he   should   do  if 
the   parties   could    not   pay   the   notes,   and   he   said : 
**  Take    new    notes    in     Bridget's    name."       Witness 
ag:ain    asked    him    if   the    notes    were    hers    and    if 
•witness   must   account  to   her   for  them,   and   he   re- 
plied  in    the    affirmative.      Witness    then    told    him 
be    would    prepare    a    memorandum    receipt    of    the 
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notes  for  Mrs.  Marshall  to  sign,  and  take  it  to 
her.  The  said  Patrick  Marshall  then  started  out 
of  the  ofBce,  but  soon  returned,  and  called  for  a 
note  on  T.  D.  Russell.  Witness  does  not  remem- 
ber what  he  said  he  wanted  with  the  note,  but 
has  an  impression  he  said  Russell  was  in  town, 
he  wanted,  to  see  him  about  the  note.  The  Rus- 
sell note  was  not  returned  to  witness — heard  after- 
wards  he   had  given   this   note   to    Horace   Brumley. 

W.  W.  Weems,  who  was  also  present  on  the  oc- 
casion in  question,  states  that  Patrick  Marshall 
came  into  the  office  with  a  wallet  in  his  hand,  and 
told  Mr.  Shown  he  wanted  him  to  take  his  notes 
and  collect  them,  and  pay  the  money  over  to 
Bridget;  that  if  he  could  not  collect  them,  to  re- 
new in  Bridget's  name.  Patrick  then  started  down 
the  stairway,  but,  before  he  got  down,  he  came 
back,  and  told  Mr.  Showji  he  wanted  a  note  from 
the  wallet  on  Thomas  Russell  for  $1,000.  The 
note   was   handed  him,   and   he   left   the   room. 

It  appears  that  about  $12,000  in  notes  were 
given  to  Bridget  Marshall,  and  all  were  decreed 
to  her  in  the  case  of  A.  N,  Shown,  Administrator, 
v.  Bridget  Marshall,  decided  at  the  present  term. 
Horace  Brumley,  as  already  seen,  claims  the  Russell 
note,  which  is  the  subject-matter  of  the  present 
suit.  We  are  of  opinion,  upon  the  facts  stated 
in  this  record,  that  while  Shown  was  constituted 
trustee  for  the  renewal  and  collection  of  these 
notes  for  the  benefit  of  Bridget  Marshall,  yet  there 
was    not    such    a    renunciation   of    the    title    of   the 
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Russell  note,  and  relinquishment  of  dominion  over 
it,  as  to  amount  to  a  completed  delivery  of  it  to 
the  trustee.  This  note  was  not  specifically  men- 
tioned in  the  general  transfer  of.  the  batch  of 
notes  to  Shown,  and  the  fact  that  Patrick  Marshall, 
before  he  had  retired  from  the  building,  came  back 
to  Shown's  office  and  demanded  the  Russell  note, 
which  he  carried  away,  would  seem  to  indicate 
that  he  delivered  it  to  Shown  through  inadvert- 
ence, and  that  he  never  intended  to  include  that 
note  in  the  lot  of  notes  given  to  his  wife.  It 
appears  that  on  the  same  day  he  went  to  the 
store  where  Horace  Crumley  was  employed  and 
presented  him  this  note.  He  asked  Brumley  to 
read  the  note,  and  stated  to  him  that  it  was 
secured  by  deed  of  trust  executed  '  by  T.  D. 
Russell  and  wife.  Patrick  Marshall  also  stated  to 
Brumley,  at  the  same  time,  that  he  gave  it  to  him 
because  he  was  just  married  and  needed  it.  He 
also  stated  to  Brumley  that  he  had  always  been 
kind  to  him,  and  he  would  rather  Horace  should 
have  the  note  than  any  one.  Patrick  frequently 
spoke  to  others  of  the  many  acts  of  kindness 
extended  him  by  Brumley,  and  often  said  that 
Horace  would  not  lose  any  thing  by  such  treat- 
ment. It  further  appears  that  after  presenting  the 
note  to  Brumley,  Patrick  mentioned  the  fact  to 
others,  and  spoke  of  the  reasons  that  controlled 
him   in   making   the   gift. 

We    are    of    opinion    the    gift    is    valid,   and    the 
decree   of  the   Chancellor   is   affirmed. 
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Headrick   i\   Fritts. 
{Knoxville.      October   31,   1893.) 

1.  Adverse  Possession.     Continuity  of  not  broken ^  whfn. 

The  continuity  of  adverse  possession  of  land  is  not  broken  by  the  pos- 
sessor's offer  to  purchase  a  hostile  claim  for  the  purpose  of  quieting 
his  own  title.     ( Post^  pp.  2^1-214.) 

2.  Outstanding  Title.     Effect  of  pleading. 

Pleading  an  outstanding  title  as  a  defense  in  ejectment  does  not  estop- 
the  pleader  to  dispute  its  validity  or  to  set  up  his  adverse  holding 
against  that  title  in  a  subsequent  suit  brought  to  enforce  it  against 
him.     {Post,  pp.  274^  27^.) 

3.  Estoppel.      Between  cUtomey  and  client. 

An  attorney  having  furnished  abstract  of  title,  upon  faith  of  which 
another  has  purchased  and  paid  for  land,  cannot  defeat  such  pur- 
chaser's title  by  subsequently  becoming  the  purchaser,  at  a  nominal 
price,  of  an  outstanding  superior  title,  of  which  he  had  knowledge 
at  the  time,  but  did  not  mention  in  the  abstract  nor  inform  the  pur- 
chaser until  the  purchase-price  was  fully  paid.     (Post,  p.  ^7J.) 


FROM    HAMILTON. 


Appeal  in  error  from  Circuit  Court  of  Hamilton 
County.      Jno.   A.   Moon,  J. 

E.  M.  DoDSON  and  Pritchard,  Sizer  &  Thomas 
for  Headrick. 

J.    A.   Caldwell   for   Fritts. 

Wilkes,  J.  This  is  an  action  of  ejectment,  to 
recover  five  thousand  acres  of  land  lying  in  Ham- 
ilton   County. 
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Defendant  entered  a  disclaimer  as 'to  all  but  one 
tract  of  twenty-nine  and  eight-tenths  acres,  and  an 
undivided  one-third  interest  in  another  tract  of 
thirty-seven   and   one-half    acres. 

As  to  these  tracts,  he  pleads  not  guilty,  setting 
out  in  his  plea  the  boundaries  of  the  two  small 
tracts.  The  cause  was  tried,  without  the  interven- 
tion of  a  jury,  in  the  Court  below,  where  the 
Circuit  Judge  was  of  opinion  that  plaintiff  had 
not  made  out  his  case,  and  dismissed,  his  suit,  and 
he  has  appealed   and   assigned   errors. 

The  plaintiff  claims  under  an  older  grant,  but 
defendant  holds  under  a  chain  of  title  with  ad- 
verse  possession   for  more   than  seven   years. 

It  is  assigned  as  error  that  defendant  has  not^ 
by  proof,  established  the  fact  of  possession  of  any 
part  of  the  land  in  controversy,  being  an  interlap 
between   the  two   grants. 

This  assignment  is  not  well  made.  We  are  of 
opinion,  from  the  facts  in  the  record,  that  defend- 
ant, and  those  under  whom  he  claims,  have  been 
in  possession  of  the  disputed  territory  since  1883,^ 
and  that  some  parts  of  it  have  all  the  while  been 
under  actual  inclosure,  both  by  defendant  and  Sims,. 
his  predecessor  in   title. 

It  remains  to  be  considered  whether  this  pos- 
session has  been  adverse  and  continuous  during  this 
time.  It  is  insisted  that  the  continuity  of  adverse 
possession,  if  it  ever  began,  was  broken  by  an 
offer  upon  the  part  of  Sims,  from  whom  defendant 
claims  title,  to  purchase  the  lands  from  the  plaintiffs 


272  KNOXVILLE : 


Headrick  7-.   Fritts. 


It  may  safely  be  assumed  as  a  general  proposi- 
tion that,  if  a  defendant  in  possession  of  disputed 
territory  concede  that  the  true  title  is  in  another, 
and  ofler  to  purchase  from  him,  then  the  continu- 
ity  of  adverse  possession  is  broken.  But  there  is 
a  broad  difference  between  the  cases  where  the  real 
title  is  conceded  and  acknowledged  to  be  in  an- 
other,  and  an  off'er  or  contract  is  made  to  buy  the 
title  from  him  as  the  true  owner,  and  the  cases 
where  there  is  a  new  ofter  to  buy  in  an  outstand- 
ing claim  for  the  purpose  of  quieting  a  title  al- 
ready  held,   in   order   to   prevent   litigation. 

The  defendant  in  possession  has  the  right  to 
buy  in  an  outstanding  hostile  claim  in  order  to 
quiet  his  own  title  and  possession  under  a  dift'er- 
^nt  title,  and  he  may  make  such  purchase  or  ofter 
to  purchase  of  the  real  owner  without  prejudice 
to  his  own  adverse  holding,  provided  he  buys  in  . 
such  hostile  title  in  order  to  quiet  his  own,  and 
not  merely  as  a  recognition  of  the  superiority  of 
the   adverse   title,   and   his   desire   to   hold    under  it. 

Each  case  will  depend  upon  its  own  facts  and 
circumstances,  and  the  intention  of  the  parties  as 
to  whether  the  fact  of  purchase  is  intended  as  an 
acknowledgment  of  the  true  title  or  a  mere  effort 
to  extinguish  an  adverse  claim;  and  the  solution 
-does  not  depend  merely  upon  the  question  whether 
the  party  from  wliom  the  purchase  is  made  or  at- 
tempted  is   or   is   not   the   true   owner. 

Every  claimant  is  presumed  to  have  some  title, 
iind   the   defendant   is   not   required,   at   his   peril,   to 
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determine  that  he  is  buying  from  the  true  owner, 
but  he  may  buy  any  adverse  claim,  whether  well 
or  ill   founded,   in   order  to  protect  his   own   title. 

In  this  case,  the  circumstances  of  the  parties 
are  peculiar.  Sims,  the  vendor  of  defendant, 
bought  and  went  into  possession  in  1883.  Defend- 
ant bought  from  Sims  in  1888,  and  went  into  pos- 
session under  Sims'  title.  While  Sims  was  the 
owner  and  in  possession,  between  the  date  of  his 
purchase  and  of  his  sale  to  defendant,  he  agreed 
to  buy  in  plaintiffs'  claim  to  the  land .  under  the 
older  title,  called  the  "  Stephenson  grant."  For 
this  he  was  not  to  pay  any  money,  but  was  to 
assist  in  perfecting  titles  to  other  parcels  of  land  ' 
in  the  plaintiff.  Fritts,  his  vendee,  knew  nothing 
of  this  arrangement  when  he  bought,  and  was  not 
aware  of  any  defect  in  his  title  through  Sims,  nor 
of  any   claim   on   the   part   of  plaintiff. 

Plaintiff  had  derived  his  title  immediately  from 
one  Stanly,  who  is  a  joint"  plaintiff  in  this  action. 
Stanly's  title  was  derived  from  and  under  a 
chancery  proceeding  instituted  to  wind  up  an 
abandoned  corporation.  He  took  title  in  Novem- 
ber, 1886,  under  a  deed  from  a  Clerk  and  Master, 
and  immediately  quitclaimed  all  his  rights  to  the 
plaintiff  by  a  mere  indorsement  on  the  deed  to 
him   from   the   Clerk   and   Master. 

At  this  time  the  land  in  dispute  was  being 
held  by  Sims,  under  the  younger  or  Minnis  title, 
and  he  was  in   actual  possession,  and  this  possession 
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was  known  to  plaintiff  when  he  took  title  to  the 
land   from   Stanly. 

The  entire  proceeding,  under  which  this  title 
was  obtained  by  plaintiff,  was  indicative  of  the 
fact  that  the  land  was  worthless,  or  that  the  title 
tc  it  was  defective  and  disputed,  the  price  paid 
being  only  |5  for  the  entire  5,000  acres  thu& 
bought  by   quitclaim   indorsement. 

Plaintiff  having  thus  become  the  owner  of  the 
older  or  Stephenson  title,  Sims,  the  vendor  of  de- 
fendant, entered  into  a  contract,  as  before  stated, 
to  buy  in  his  claim.  He  never  consummated  the 
purchase,  and  the  transaction  was  not  pressed  by 
either  party,  but  was  suffered  to  remain  dormant 
for  about   six   years. 

Under  these  circumstances,  we  think  this  wa& 
not  an  effort  to  buy  a  title  recognized  to  be  per- 
fect, but  it  w^as  simply  to  quiet  a  title  Sims 
already  held  by  extinguishing  a  hostile  claim;  and 
the  fact  that  the  negotiations  were  allowed  to 
slumber  so  long  strongly  indicates  that  neither 
party  considered  the  matter  of  perfecting  his  title 
as   a   matter   of  any   great   importance. 

In  the  meantime.  Defendant  Fritts  had  bought 
and  paid  for  the  property,  and  had  made  valuable 
improvements  upon  it,  in  ignorance  of  any  defect 
in   his   title. 

It  is  said,  however,  that  defendant  is  now 
estopped  to  deny  the  Stephenson  title,  or  to  set 
up  any  adverse  holding  against  it,  inasmuch  as  in 
the  Ellis   suit   for   the   same  laud  defendant,  as  well 
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as  his  vendor,  Sims,  had  admitted  under  oath  that 
they  were  holding  under  the  older  Stephenson  grant. 
We  do  not  attach  great  importance  to  this  ad- 
mission. It  is  true  that  defendant  and  his  vendors 
did,  in  sworn  answers  in  the  Ellis  suit,  admit  and 
contend  that  they  were  holding  under  the  Stephen- 
son as  well  as  .the  Minnis  title,  but  it  also  appears 
that  these  answers  were  prepared  by  plaintiff,  as 
the  attorney  at  that  time  of  defendants,  and  they 
made  the  answers  under  plaintiff's  advice  as  their 
attorney  that  they  had  a  right  to  rely  upon  an 
outstanding  title,  and  the  defense,  as  thus  made  by 
them,  was  under  the  advice  and  suggestion  of 
plaintiff  as   their   attorney   and   counsel. 

It  further  appears  that  in  November,  1886,  a 
short  time  before  plaintiff  purchased  in  this  Ste- 
phenson title,  he  made  out  an  abstract  of  title  to 
this  land  in  controversy,  and  upon  the  strength  of 
this  title  Defendant  Fritts   purchased   the   land. 

In  this  abstract  plaintiff*  made  no  mention  of 
the  title  which  he  a  few  days  afterward  bought 
in,  but  did  refer  to  the  title  under  which  Sims 
held,  and  to  Sims'  possession.  Plaintiff  did  not  at 
this  time  own  the  Stephenson  title,  but  bought  it 
shortly  afterward,  but  never  gave  any  notice  to 
defendant  of  his  adverse  title  until  after  he  had 
paid  for  his  land  and  made  his  improvements 
thereon,   of  all   of  which   plaintiff  had   notice. 

Under  these  circumstances,  we  thijik  the  Circuit 
Judge  was  correct  in  refusing  relief  to  plaintiff', 
and  his  judgment  is   aflBrmed   with   costs. 
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*CiTTy   V.   Manufacturing  Co. 
(Kiioxtnlle.     October  31,   1893.) 

Statute  of  Frauds.     Must  bt  specially  pleaded. 

The  statute  of  frauds  must  he  specially  pleaded  whenever  it  is  desired 
to  rely  upon  it  as  a  defense. 

Cases  cited:  Brakefield  v.  Anderson,  87  Tenn.,  206;  Sneed  v.  Bradley, 
4  Sneed,  304;  Townsend  f.  Sharp,  2  Overton,  192;  Patton  i:  Mc- 
Clure,  M.  &  Y.,  348;  Newman  v.  Carroll,  3  Yer.,  26;  Pipkin  v. 
James,  i  Hum.,  325;  Crippin  v.  Bearden,  5  Hum.,  130;  86  Am. 
Dec,  682;  10  /^.,  747;  68  lb.,  191 ;  78  Ala.,  243;  32  Ark.,  97;  69 
Hi-.  639;  82  Mo.,  193;  76  Maine,  227;   143  Mass.,  386. 


FROM    HAMILTON. 


Appeal  in  error  from  Circuit  Court  of  Hamilton 
County.      Jno.   A.   Moon,   J. 

J.   A.   Campbell  and  Jno.  R.  Beasley   for   Citty. 

Elder   &   Milligan   for   Manufacturing   Co. 

Wilkes,  J.  The  only  question  of  importance 
in  this  cause  is  whether  the  statute  of  frauds  can 
be  relied  upon  under  the  general  issue,  or  whether 
it  must  be  specially  pleaded  b}'  the  defendant,  in 
order   that   he   may    obtain   the  benefit   of   the  same. 


*  Selected  for  report  and  annotation  in  L.  R    A. —  Repoktek. 
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The  decisions  are  uniform  that  the  statute  must 
be  set  up  in  the  pleadings,  and  its  benefits  claimed 
in  all  cases  where,  in  fact  or  in  law,  the  defend- 
ant admits  making  the  alleged  contract,  otherwise 
the  defendant  will  be  held  to  have  waived  the 
benefit  of    it. 

In  many  of  the  States  of  the  Unioti,  and  in 
England  until  the  making  of  the  late  rules  under 
the  Judicature  Act,  it  was  held  that  a  denial  of 
the  agreement  set  up  places  the  burden  of  proving 
it  upon  the  plaintiff,  and  he  must  sustain  it  by 
proper  evidence,  and  the  objection  that  parol  evi- 
dence is  insuflicient  may  be  interposed  at  any  time. 
See  the  cases  cited  and  collated  in  8  Am.  &  Eng. 
Enc.  Law,  p.  747 ;  Hotchkiss  v.  Laddy  86  Am. 
Dec,  682;  Talbot  v.  Bowen,  10  Am.  Dec,  747; 
Wynn   v.    Garland^   68  Am.   Dec,   191. 

On  the  other  hand,  it  is  held  in  many  of  the 
States  that  a  failure  to  plead  the  statute  specially 
is  held  to  be  a  waiver  of  its  benefit,  and  a  con- 
sent that  the  agreement  may  be  proven  by  parol. 
It  has  been  so  held  in  Alabama,  Arkansas,  Illi- 
nois, Missouri,  Maine,  Massachusetts,  and  other 
State©.  See  Brigham  v.  Carlisle^  78  Ala.,  243; 
Gwynn  v.  McCauly,  32  Ark.,  97;  Illinois  Coal  Co. 
V.  Leddelly  69  111.,  639;  Gorden  v.  Madden,  82  Mo., 
193;  Farrell  v.  Tillson,  76  Maine,  227;  Graff  am 
V.    Pierce,   143   Mass.,   386,   and   other  cases. 

We  consider  the  question  an  open  one  under 
our  decisions. 

In   the   case   of    Brakefield  v.    Anderson,   3   Pickle, 
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206,  the  Court  said :  "  Either  party  may  repudiate 
the  contract  whenever  he  may  choose  to  do  so 
without  incurring  any  liability  for  its  breach;  but, 
when  one  party  seeks  its  enforcement  through  the 
Courts,  the  statute,  to  be  made  available,  must  be 
relied   on   as   a   defense." 

This  case,  however,  does  not  decide  whether  the 
statute  may  be  relied  on  in  the  evidence  or  must 
be   relied   on   in   the   pleadings. 

In  Sneed  v.  Bradlyy  4  Sneed,  304,  the  Court 
said :  "  The  doctrine  is  now  well  established  that 
upon  a  bill  for  the  specific  execution  of  such  a 
contract,  if  the  contract  be  fully  set  forth  in  the 
bill,  and  the  defendant  admits  it  in  his  answer, 
and  submits  to  waive  the  statute  of  frauds,  or 
does  not  insist  upon  the  statute  as  a  defense,  a 
specific  performance  of  the  contract  will  be  de- 
creed." 

It  is  also  held  in  Jennings  v.  Bishop^  referred 
to  in  3  Pickle,  206,  that  a  parol  contract  may  be 
specifically  executed  against  either  party  if  he  fails 
or   refuses   to   rely   upon   the  statute. 

None  of  these  cases  pass  directly  upon  the 
point  of  practice  now  involved  and  under  cpnsid- 
eration.  The  case  of  Townsend  v.  Sharp,  2  Over- 
ton, 192,  is  relied  upon  as  settling  the  question  in 
this  State.  In  that  case  the  action  was  brought 
upon  a  breach  of  a  lease  for  fourteen  months,  and, 
among  other  things,  the  general  issue  was  pleaded. 
The  declaration  also  alleged  that  the  lessee  was  to 
pay,   and    had    paid,   a    certain   quantity   of   corn    in 
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part  performance  of  his  lease.  Upon  the  trial,  the 
plaintiff*  off^ered  to  prove  the  statements  made  in 
the  declaration  by  parol,  to  which  the  defendant 
objected ;  but  the  Court  overruled  the  objection, 
received  the  parol  testimony,  and  instructed  the 
jury  that,  if  they  believed  the  contract  was  made, 
and  in  'part  executed^  by  the  parties,  the  case  was 
not  within   the   statute. 

The  only  question  passed  upon  by  this  •  Court, 
on  appeal,  was  whether  fart  'performance  would 
take  the  contract  out  of  the  statute.  From  an  ex- 
amination of  other  cases  involving  the  statute  we 
find  that  it  has  been  the  almost  universal  practice 
to  plead  it  when  it  is  to  be  relied  on.  See  Patton 
V.  McClure,  M.  &  Y.,  348;  Newman  v.  Carroll^  3 
Yer.,   26,  and   other   cases. 

When  the  case  of  Toivnsend  v.  Sharp,  2  Overton, 
192,  was  decided,  it  was  the  holding  of  our  Courts 
that  contracts  not  complying  with  the  statute  of 
frauds  were  void.  Sep  Pipkin  v.  James,  1  Hum., 
325;  Crippin  v.  Bearden,  5  Hum.,  130,  and  other 
<;a6es. 

At  the  present  time  our  holding  is  that  such 
<;ontracta  are  voidable  merely,  at  the  option  of 
either  party,  and  not  void.  See  Brakefield  v. 
Anderson,   3  Pickle,   606. 

In  view  of  this  holding,  we  are  of  opinion  the 
better  practice  is  to  require  the  statute  of  frauds 
to  be  specially  pleaded  whenever  it  is  desired  to 
rely  upon  it  as  a  defense.  To  allow  the  defendant 
to    proceed    with    his    defense    and    speculate    upon 
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his  chances  of  a  successful  opposition  until  a  large 
bill  of  cost  has  accumulated,  and  then,  when  he 
finds  the  chances  against  him,  to  permit  him  to 
interpose  the  statute,  would  be  an  unreasonable 
advantage  to  him  at  the  expense  of  the  plaintiff. 
If  the  contract  is  voidable  under  the  statute,  and 
the  defendant  intends  to  rely  upon  that  fact  and 
avoid  it,  it  is  but  just  that  he'  should  so  notify 
the  plaintiff,  to  the  end  that  the  litigation  may 
end.  If  he  does  not  rely  upon  the  statute  in  his 
pleading,  it  is  but  just  that  the  contract  be  enforced. 

The  mere  denial  of  the  execution  of  the  con- 
tract is  not  equivalent  to  denying  its  validity  and 
legality,  since  the  contract  may  have  been  made, 
and   still  be   invalid  and  voidable   under  the  statute. 

The  judgment  of  the  Court  below  is  reversed, 
and  appellee  will  pay  the  costs  of  the  appeal,  and 
the  cause  is  remanded  to  the  Court  below  for  a 
new  trial.  The  costs  of  the  Court  below  will  be 
adjudged   by   that   Court. 
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*  McDonald,   Shea   &   Co.   ^.  Railroad. 
{Knoxville.     October  31,   1893.) 

1.  Railroad  Constructiojj.     Relation  of  railroad  and  construction  com- 

pany to  latter* s  contractors: 

The  railroad  company  and  its  construction  company  are  jointly  liable^ 
upon  the  facts  stated  in  the  Court's  opinion,  to  persons  employed  by 
the  latter  to  furnish  labor  and  materials  for  the  construction  of  the 
road.     {Post,  pp.  283-288.) 

Cases  cited:  36  Fed.  Rep.,  815;  15  Am.  &  Eng.  Ry.  Cas.,  100;  15 
Id.,  210;  2  Id.,  77. 

2.  Same.      Contractor's  lien  exists,  when. 

And,  in  such  case,  persons  furnishing  labor  and  materials  under  con- 
tract with  the  construction  company  for  the  construction  of  the  road, 
have  a  mechanic's  lien  thereon  as  contractors  of  the  railroad  company 
and  the  construction  company  jointly.     {J^ost,  pp,  283-288.) 

Act  construed :  Acts  1883,  Ch.  220. 

3.  Same.     Same, 

A  contractor  with  a  railroad,  who  has  negotiated  notes  received  in  part 
payment  of  his  claim,  is  not  first  required  to  take  up  such  notes  be- 
fore obtaining  a  judgment  and  lien  for  his  services,  but  the  judgment 
may  provide  for  their  payment  out  of  the  sum  allowed.  {Post,  p. 
28g.) 

4.  Same.     No  lien /oh  superintendent's  salary. 

A  superintendent  of  a  railroad  company  is  not  entitled  to  a  lien  for  his 
salary,  although  his  services  are  rendered  while  the  company  is  en- 
gaged in  the  construction  of  the  railroad.     (Post,  pp.  2go,  2g/.) 

Act  construed :  Acts  1883,  Ch.  220. 

5.  Same.     No  lien  for  money  advanced  to  purchase  right  of  way. 

One  who  loans  money  for  the  purpose  of  procuring  the  right  of  way 
for  a  railroad  is  not  entitled  to  a  lien  upon  the  specific  right  of  way, 
in  the  absence  of  any  agreement  to  that  effect.     {Post^  pp.  2gi,  2^2.) 

*  Selected  for  report  and  annotation  in  L.  K.  A.— Kkportbr. 


282  KNOXVILLE : 


McDonald,  Shea  &  Co.  v.  Railroad. 


6.  Same.     Enghieer's  estimates  conclusive^  when. 

In  an  action  by  subcontractors  to  recover  for  services  performed  in  the 
construction  of  a  railroad,  a  decree  based  upon  the  Bnal  estimate  of 
a  chief  engineer  is  proper  where  there  was  an  agreement  between 
the  parties  that  upon  all  matters  of  difference  such  estimates  should 
be  conclusive.     {Post^pp.  2^4^  ^9S-) 

7.  Judgment.      Confession  of  void,  when. 

A  confession  of  judgment  by  a  railroad  company  to  a  construction 
company  is  void  as  against  creditors  of  the  railroad  company,  where 
the  two  companies  are  in  reality  but  one,  having  the  same  officers 
and  managers.     {Post,  pp.  28g,  ^9^-) 

S.  Attorney's  Lien.     Exists,  when. 

An  attorney  from  whom  papers,  which  he  has  a  right  to  hold  against  a 
railroad  company  for  the  payment  of  his  fees  and  for  money  loaned 
by  him,  have  been  taken  under  orders  and  decrees  of  the  Court, 
thereby  swelling  the  funds  for  the  payment  of  creditors  of  the  rail- 
road company,  is^  entitled  to  be  paid,  out  of  the  funds  realized  from 
the  sale  of  the  road,  the  debts  for  which  such  papers  were  held. 
(Post,  pp.  2gi-2g4.) 

Case  cited:  3  Tenn.  Ch.,  621. 

9.  Attachment  Lien.     Does  not  attach  to  property  in  custodia  legis^  when. 

No  lien  is  acquired  under  an  attachment  made  after  the  Court  has  taken 
charge  of  the  attached  property,  although  its  receiver  has  not  taken 
actual  manual  caption  thereof.     (Post,  pp.  2gOy  2g/.) 


FROM    WASHINGTON. 


Appeal     from'    Chancery     Court     of    Washington 
County.      Jno.    P.   Smith,   Ch. 

Webb   &   McClung,  Luckby  &  Sanford,  and  Tur- 
LBY   &   Wright   for   Complainants. 
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Cakr,  Reeves  &  Jennings,  Reeves  &  Baxter, 
KiRKPATUicK  &  Williams,  and  Ingersoll  &  Peyton 
for   Respondeuts. 

Wilkes,  J.  The  complainants  are  railroad  con- 
tractors, and  constructed  the  Charleston,  Cincinnati 
and  Chicago  Railroad  across  the  State  of  Tennes- 
see, and  some  portions  of  the  line  beyond  the 
limits  of  the  State.  They  made  their  contract  for 
construction  with  the  Massachusetts  and  Southern 
Construction  Company.  The  latter  is  incorporated 
under  the  laws  of  Massachusetts,  to  construct  rail- 
roads, and  specially  this  line  of  road,  and  had  a 
capital   stock   of   $250,000. 

Complainants  filed  their  bill  to  have  a  lien  de- 
clared in  their  favor  upon  the  line  of  railroad  con- 
structed by  them  in  Tennessee,  and  to  have  the 
amount  of  their  debt  against  the  construction  com- 
pany declared,  and  its  payment  enforced  by  a  sale 
of   the   railroad. 

The  railroad  company  entered  into  an  informal 
contract  with  the  construction  company  to  build 
its  line  of  railroad  from  Charleston,  S.  C,  to  the 
Ohio  River,  and  agreed  to  pay  it  for  such  con- 
struction in  its  own  bonds  and  stocks,  at  the  rate 
originally  of  J20,000  per  mile  of  bonds  and  a  like 
amount  of  stock,  which,  by.  a  subsequent  agree- 
ment, was  increased  to  $25,000  per  mile  of  each, 
the  contemplated  cost  of  the  road  being  $20,000,- 
000.  The  work  in  Tennessee  was  done  by  com- 
plainants,  and    they   insist    that,   under   the   Acts   of 
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1883,  and  other  Acts,  they  are  entitled  to  liens,  as 
contractors  and  tnechanics,  upon  so  much  of  the 
road   as   is   within    the   limits   of    the   State. 

Bonds  and  stock  of  the  road  were  issued  to  an 
amount  exceeding  seven  millions  of  dollars,  and  a 
mortgage  was  executed  upon  the  road  and  its 
property  to  the  Boston  Safe  Deposit  and  Trust 
Company,  to  secure  the  payment  of  such  bonds. 
Both  the  railroad  and  construction  company  be- 
came insolvent,  and,  under  the  various"  pleadings, 
bills,  cross-bills,  answers,  etc.,  filed  in  this  cause^ 
the  rights  of  all  the  persons  interested  in  both 
companies,  so  far  as  their  assets  in  Tennessee  were 
concerned,  were  submitted  to  the  Court,  and  passed 
upon   as   under   a  general   insolvent  proceeding. 

Upon  hearing  of  the  consolidated  causes,  the 
Chancellor,  among  other  things,  not  necessary  now 
to   mention,  decreed — 

First. — That  the  two  companies  were  insolvent^ 
and  must   be   wound   up   as   such. 

Second, — That  the  mortgage  executed  upon  the 
railroad  in  Tennessee,  to  secure  the  bondholders, 
was  invalid  for  want  of  authority  in  the  parties 
who   attempted   to   execute   the   same. 

Thnd. — That  the  contracts  made  by  complainants 
to  construct  the  road  were  virtually  contracts  with 
the  construction  company  and  railroad  company  as 
one  and  the  same  person,  and  that  complainants 
were  entitled  to  a  lien  upon  the  road  in  Tennes- 
see     to     secure     the     amounts     due     them,     which 
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amounts  were  declared,  subject,  however,  to  be 
modified  as  subsequent  facts  might  warrant. 

Fourth. — That  a  confessed  judgment  rendered  in 
favor  of  the  construction  company  against  the  rail- 
road company  during  the  pendency  of  the '  insolv- 
ent proceeding  for  the  sum  of  $715,841.74,  was  not 
valid  as  against  the  creditors  of  the  railroad  com- 
pany. 

The  road  was  brought  to  sale,  so  far  as  it  lay 
within  the  limits  of  the  State,  realizing  about 
$200,000,  which  was  under  the  control  of  the 
Court  below,  and  was  ordered  to  be  paid  out  as 
follows : 

1.  To   taxes   on   the   property. 

2.  To   costs   and   expenses   of   the   receivership. 

3.  To   amounts   due   for   rights   of   way. 

4.  Pro  rata  among  the  various  lien  creditors  of 
equal  dignity   with   the   liens   of    complainants. 

Neither  the  railroad  company,  nor  the  Boston 
Safe  Deposit  and  Trust  Company,  nor  the  bond- 
faolders  appealed,  and  it  appears  that  the  bond- 
holders, through  a  re-organization  committee,  are 
now  tne  owners  by  assignment  of  the  complainants' 
claims. 

The  construction  company  appealed,  and  insists 
that  the  Chancellor  erred  in  holding  that  it  and 
the  railroad  company  were  virtually  one  and  the 
aame.  and  that  the  contracts  made  by  complainants 
are  contracts  with  each  as  principals;  its  contention 
r.i^iiigr  that  it,  the  construction  company,  was  the 
^  riucipal     contractor,     and      complainants     but     sub- 
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contractors  under  it,  and  only  entitled  to  such 
rights  as  subcontractors  would  he  entitled  to  under 
the    laws   of  Tennessee. 

It  appears  that  the  construction  company  was 
organized  before  the  railroad  company,  and  mainly 
for  the  purpose  of  constructing  this  road;  that  it 
plannid,  originated,  and  organized  the  railroad 
company,  controlled  its  stockholders,  dictated  its 
board  of  directors,  took  its  stock  and  bonds  and 
floated  them,  thereby  raising  its  only  assets;  that 
it  expended  the  entire  revenues  of  the  railroad 
company;  that-  the  same  president  dictated,  domi- 
nated, and  controlled  the  aftairs  and  operations  of 
both  companies;  that  the  general . manager,  treas- 
urer, auditor,  and  every  other  active  oflicer  was 
the  same  person  in  each  company  at  the  same 
time. 

The  informal  contract  entered  into  between  the 
railroad  company  and  the  construction  company 
contained  no  details,  no  specifications  as  to  grades, 
curvatures,  character  or  kind  of  rails,  nor  the  class 
or  kind  of  road  to  be  built,  except  simply  that  it 
was  to  be  a  road  of  standard  gauge,  four  feet 
eight   and   one-half  inches   wide. 

The  original  contract  provided  that  the  con- 
struction company  should  have  $20,000  of  bonds, 
and  a  like  amount  of  stock,  for  every  mile  of 
road  constructed,  but  after  a  short  time  this  agree- 
ment was  changed  to  $25,000  per  mile  of  each, 
and  no  reason  whatever  is  shown  for  the  increase, 
which   was    made   to   apply   as   well    to    the    portion 
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of  the  road  already  constructed  as  to  that  part 
yet  to   be   built. 

The  railroad  company,  though  organized  in  1886, 
had  no  books  until  1889,  it  had  no  assets  except 
its  own  stock  and  bonds,  and  these  were  issued 
to  the  construction  company  alone,  and  attempted 
to  be  floated  by  it.  The  subsidies  granted  by 
cities  or  towns  were  transferred  by  the  railroad 
company  to  the  construction  company,  and  the 
railroad  company  never  had  a  dollar,  except  that 
raised  by  and  through  the  construction  company, 
and  performed  no  corporate  acts,  except  to  make 
the  contract  with  the  construction  company,  if  it 
can  be  called  a  contract,  and  to  execute  mortgages,, 
issue  its  stock  and  bonds,  and  make  contracts  con- 
nected* therewith,  and  to  make  consolidation  agree- 
ments of  its  lines.  We  fail  to  find,  in  any  of  the 
transactions  between  the  two  companies,  any  evi-^ 
dence  of  independent  dealing  at  arms'  length  with 
each  other,  but  there  is  at  most  only  the  semblance 
of  separate  action,  the  relation  between  the  two 
being  even  closer  than  that  of  principal  and  agent, 
and  more  nearly  representing  two  persons  acting 
as   one   in   the   prosecution   of  a  common   enterprise. 

The  conclusion  is  irresistible  that  the  two  com- 
panies were  really  one  and  the  same,  and  contracts 
made  with  the  construction  company  were  in  fact 
and  legal  eflfect  made  with  the  railroad  company; 
that  the  construction  company  was  but  the  mere 
arm  or  agency  by  which  the  railroad  company 
built    the    road    and    floated    its    stocks    and    bonds,. 
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and  that  the  railroad  company  was  but  the  means 
through  which  the  construction  company  was  en- 
abled to  put  into  eftect  its  schemes  for  making 
money ;  and  they  cannot  be  considered  as  separate, 
independent  organizations  in  such  a  sense  as  to  cut 
off  the  rights  of  parties  who  have  given  their 
labor,  services,  and  material  to  the  construction  of 
the  road.  We  are  of  opinion  that,  as  to  com- 
plainants, they  each  stood  in  the  relation  of  prin- 
cipal, and  as  against  the  roadway,  which  has  been 
■constructed  by  them  and  brought,  into  existence 
through  their  efforts,  they  have  a  lien  under  the 
Act  of  March  29,  1883,  and  other  acts  of  the 
State  relating  to  liens  of  contractors  and  mechanics. 
As  illustrating  our  holding,  we  refer  to  the  cases 
of  Thomas  v.  The  Peoria  ^  R.  L  By  Co.,  36  Fed. 
Rep.,  815;  Hughes  v.  The  Cincinnati  ^  Springfield 
Ry.  Co,,  15  Am.  &  Eng.  Ry.  Cases,  100;  Solomon 
R.  R.  Co.  V.  Jones,  15  Am.  &  Eng.  Ry.  Cases, 
201 ;  Speed  v.  Atlantic  Sf  Pacific  Ry.  Co.,  2  Am.  & 
Eng.  Ry.  Cases,  77.  The  confessed  judgment  for 
$715,000  is  another  evidence  of  identity  between 
the   two   companies. 

We  think  there  is  no  error  in  the  amount  found 
due  complainants  on  construction  account,  except 
an  item  of  $4,000  interest  improperly  charged,  and 
the  decree  of  McDonald,  Shea  &  Co.,  for  $-441,- 
094.43,   is   affirmed,   with    that   correction. 

Under  the  contract  between  the  parties,  the 
amount  due  was  to  be  left  to  the  estimates  of  the 
chief   engineer,   and   the   Court    has   adopted   bis   es- 
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timates,  adding  thereto  the  amount  of  the  "  fence 
accounts"  and  extra  bills  shown  in  the  testimony 
of   Englesing,  the  book-keeper   for   complainants. 

It  is  insisted  that  complainants  should  have  no 
lien  upon  that  part  of  the  road  in  Tennessee  for 
labor  done  and  material  furnished  on  the  line  of 
the  road  beyond  the  limits  of  the  State.  We, 
need  not  pass  upon  this  question  directly,  as  there 
are  no  persons  before  tbe  Court  upon  the  appeal 
who   stand  in   position   to   make   the   contest. 

It  appears  that,  during  the  progress  of  the 
work,  the  construction  company,  being  unable  to 
pay  cash  for  work  done,  executed  some  $148,000 
in  notes  to  complainants,  which  they  negotiated, 
after  indorsing  them,  and  they  are  still  outstand- 
ing, and  complainants'  liability  thereon  has  been 
fixed  by  protest.  The  Court  below  properly  de- 
creed that  these  notes  should  be  paid  out  of  com- 
plainants' recovery,  as  well  as  $20,000  of  similar 
notes  floated  by  Complainant  Kenefick  under  similar 
circumstances;  and  that,  upon  payment  of  such 
notes,  the  holders  should  deliver  up  such  collater- 
als as  they  hold  to  secure  said  notes.  It  was  not 
proper  to  require  complainants  to  first  take  up 
these  notes  and  deliver  them  up  before  they  could 
recover  upon  their  original  claim,  and  thus  pro- 
vide  a   fund  for  the   payment  of    such   notes. 

It  results,  from  our  view  of  the  case,  that  the 
decree  of  the  Court  below,  holding  that  the  judg- 
ment in  ftivor  of  the  construction  company  against 
the  railroad  company  was  void  as  against  creditors, 
19— 9  p 
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is  correct.  This  necessarily  follows  from  our  hold- 
ing that  they  are  virtually  one  and  the  same;  and, 
while  the  judgment  may  be  treated  as  valid  for 
the  purpose  of  fixing  the  status  of  accounts  be- 
tween the  two  companies,  it  cannot  affect  the 
rights   of  third   persons. 

Other  exceptions  are  taken  by  the  construction 
company,  but  they  are  too  indefinite  to  require  ex- 
amination. We  cannot  search  this  immense  trans-f 
cript  of  ten  volumes,  containing  4,500  pages  o 
closely  type-written  matter,  to  ferret  out  these  ex- 
ceptions as  made.  We  are  satisfied  they  present 
no  questions   not  already   passed    upon. 

The  petition  of  W.  P.  Hams. — W.  P.  Harris 
claims  debts  against  the  two  companies,  which  are 
conceded  as  follows:  One  debt  of  $3,784.40  against 
the  construction  company  and  one  of  $1,026.62 
against  the  railroad  company  for  salary  account  as 
general  superintendent  of  the  railroad  company  and 
superintendent  of  construction  of  the  construction 
company,  also  a  debt  of  $2,601.50  against  both 
companies  on  account  of  funds  advanced  to  pay 
for  rights  of  way  and  other  matters  arising  in  the 
construction   of  the   road.  > 

We  are  of  opinion,  that  as  to  the  two  items 
of  salary  account,  the  Chancellor  was  correct  in 
holding  that .  no  lien  attached  to  the  property  of 
the  railroad  or  construction  company.  Petitioner 
cannot  be  considered  as  a  mechanic,  contractor,  or 
subcontractor  in  the  sense  of  our  statutes.  He 
was   simply  an   oflicer  or   employe   of  the  two   com- 


SEPTEMBER  TERM,  1893.  291 


McDonald,  Shea  &  Co.  v.  Railroad. 


paniee  at  a  salary,  and  whUe  it  is  true  his  serv- 
ices were  rendered  the  companies  while  they  were 
engaged  in  the  construction  of  the  road,  this 
would  not  give  him  any  lien  therefor  any  more 
than  a  lien  would  exist  in  favor  of  any  other 
officer  or  employe  of  the  companies  during  the 
same  time.  Nor  did  the  petitioner  acquire  any 
lien  upon  the  road-bed  and  way  and  fixtures  by 
virtue  of  his  attachment,  since  this  attachment  was 
made  after  the  Court  had  taken  charge  of  the 
property  to  administer  it  under  this  proceeding, 
although  actual  manual  caption  had  not  been  taken 
of  it  by   the   receiver. 

The  iten^  of  $2,601.50  for  money  advanced 
stands  upon  peculiar  grounds,  and  will  be  con- 
sidered in  connection  with  the  claims  set  up  under 
the   petition   of  H.   H.   Carr. 

Petition  of  H.  H.  Carr. — H.  H.  Carr  claims  to 
be  a  creditor  of  the  two  companies  to  the  amount 
of  $4,760,  and  this  amount  was  found  due  him  in 
the  Court  below,  but  the  Chancellor  held  that  he 
was  entitled  to  no^  lien  against  the  property  or 
fands   in   the   cause   for  its  payment. 

It  appears  that  Carr  was  the  general  attorney 
for  the  two  companies  in  Tennessee,  and,  while 
acting  as  such,'  they  became  indebted  to  him  in 
the  amount  stated  for  legal  services  rendered  by 
him,  for  amounts  advanced  by  him  to  pay  for 
rights  of  way,  and  for  costs  advanced  by  him  in 
suits  in  which   he   was   surety  for   the  companies. 

At  the  institution   of  this  suit  he  had  under  his 
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control,  and  in  his  possession,  a  large  number  of 
title-papers  and  other  papers  of  value  and  impor- 
tance to  the  two  companies,  and  he  claimed  the 
right  to  hold  these  papers  until  the  amount  owing 
him  for  fees  and  moneys  advanced  were  repaid  to 
him.  He  also  claimed  the  right  to  be  subrogated 
to  the  rights  of  persons  from  whom  rights  of  way 
had  been  procured,  and  to  have  a  lien  declared 
upon  the  rights  of  way  for  money  expended  in 
procuring  the  same.  This  latter  claim  of  lien  was 
not  sustained  by  the  Court,  but  refused,  and  we 
think  properly,  as  the  petitioner  would  not  be  en- 
titled to  a  lien  upon  the  specific  rights  of  way  in 
the  absence  of  any  agreement  to  that  effect,  if  at 
all. 

It  appears,  however,  that  these  deeds  and  other 
title-papers,  and  other  papers  of  value,  had  been 
placed  in  the  hands  of  a  third  person,  under  an 
agreement  with  the  president  of  the  companies 
that  they  should  be  held  until  the  amount  due 
Carr  should  be  paid,  as  well  as  the  amounts  ad- 
vanced by  W.  P.  Harris,  as '  before  stated.  The 
Court,  seeing  that  the  delivery  of  these  papers 
into  its  custody  was  necessary  in  order  to  bring 
the  property  to  sale  free  of  incumbrance,  made  an 
order  directing  the  delivery  of  these  papers  into 
the  custody  of  the  Court,  and,  after  evading  the 
order  for  some  time,  under  a  penalty  of  fine  and 
contempt  of  Court,  the  papers  were  surrendered  to 
the  Court.  This  was  done,  however,  as  stated  in 
the    order    for    delivery,    without    prejudice    to    the 
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rights  and  liens  of  Harris  and  Carr,  if  they  had 
any  by  virtue  of  the  custody  of  the  papers.  It 
was  certainly  proper  that  the  delivery  of  these  pa- 
pers into  the  custody  of  the  Court  should  be  re- 
quired and  enforced,  as  thereby  the  titles  to  the 
rights  of  way  were  perfected,  and  the  road  brought 
to  sale  in  such  way  as  to  insure  its  fair  price,  and 
thus  augment  the  fund  realized  for  the  benefit  of 
creditors,  and  their  delivery  thus  inured  to  en- 
hance  the   fund  for  the  creditors. 

But  the  question  remains  as  to  the  rights  of 
Carr  and  Harris  under  these  facts.  The  law  is 
that  an  attorney,  in  the  absence  of  any  contract 
to  that  effect,  has  a  general  or  retaining  lien  for 
a  general  balance  due  him  arising  out  of  his  pro- 
fessional employment,  upon  all  papers  of  his  client 
which  came  into  his  possession  in  the  course  of 
his  professional  employment.  This  lien  is  one  in 
which  there  is  no  right  of  sale.  The  attorney 
simply  can  detain  the  papers  "from  his  client,  and 
the  lien  is  valuable  to  the  extent*  the  papers  are 
necessary  and  indispensable  to  the  client,  or,  as 
stated  in  some  of  the  cases,  to  the  extent  the 
client  can  be  worried  thereby.  It  is  a  lien  which 
cannot  be  actively  enforced,  and  amounts  simply  to 
a  mere  right  to  retain  the  papers  until  a  settle- 
ment and  payment  is  made.  Brown  v.  Reid  Sf 
Bigby,  3  Tenn.  Ch.,  621;  13  Am.  &  Eng.  Enc. 
Law,   615,   and   authorities   there   cited. 

"We  are  of  opinion  that  Carr,  under  his  lien  as 
attorney,    and    both    Carr    and     Harris,    under    the 
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agreement  made  with  the  president  of  the  two 
companies,  had  a  right  to  hold  these  papers 
against  the.  companies  and  the  creditors  of  the 
companies;  and,  having  been  compelled  to  surren- 
der them  under  the  orders  and  decrees  of  the 
Court,  and  such  surrender  having  inured  to  the 
benefit  of  the  creditors  in  swelling  the  funds  for 
their  payment,  they  are  entitled,  out  of  the  funds 
realized  from  the  sale  of  the  road,  to  be  paid 
their  debts  for  which  the  papers  were  thus  held, 
and  they  should  be  paid  in  full,  next  in  order 
after   the   payment   of   the   right   of    way   claimants. 

Petition  of  C.  C.  Devault. — We  think  there  is 
no  error  in  the  decree  of  the  Chancellor,  denying 
to  petitioner  the  amount  claimed  by  him  for  dam- 
ages to  his  land  by  the  right  of  way  of  the  road. 
We  think  his  claim  is  barred  by  the  statute  of 
limitations,  and,  under  the  orders  of  the  Court, 
was  not  filed  in  time,  and,  in  addition,  he  has 
wholly  failed  to  show  title  and  ownership  of  the 
land  over  which  the  right  of  way  was  taken. 
His  petition  will  be  dismissed,  but  no  costs  are 
adjudged   against   him. 

Petition  of  J  no.  Hasson  ^  Co, — Petitioners  were 
subcontractors  under  McDonald,  Shea  &  Co.,  and 
the  only  matter  of  controversy  with  them  is  as  to 
the  amount  due  them  from  the  principal  contract- 
ors. They  claim  a  balance  of  $25,000,  while  the 
Chancellor  allowed   them   only   $10,719.43. 

We  think  the  Chancellor  was  in  error  to  the 
extent    of    not    allowing    them    their    accounts    for 
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extra  work,  etc.,  amounting  to  $3,245,  and  his  de- 
cree will  be  modified  accordingly.  We  think  as 
to  the  other  items  the  decree  of  the  Chancellor  is 
correct,  the  agreement  between  the  parties  being 
that,  upon  all  matters  of  diflference,  the  final  es- 
timates of  the  chief  engineer  shall  be  conclusive, 
and  the  decree  of  the  Chancellor  is  based  upon 
this  final  estimate   of   the  chief   engineer. 

The  cost  of  this  petition  in  this  Court  will  be  di- 
vided equally  between  McDonald,  Shea  &  Co.  and 
Hasson  &  Co.,  and  of  the  Court  below  will  be  paid 
as  adjudged  by  the  Chancellor.  The  costs  of  the 
appeal  will  be  paid  one-half  by  the  construction 
company  and  the  other  half  out  of  the  funds 
under  the  control  of  the  Court  below.  The  costs 
of  the  Court  below  will  be  paid  as  adjudged  by 
the  Chancellor. 

The  decree  of  the  Chancellor  will  be  modified  as 
herein  indicated,  and,  except  as  modified,  will,  in 
all  other  respects,  be  aflSrmed,  and  the  cause  is 
remanded,  to   be  further  proceeded   in. 
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FoY  AND  Dulaney  y.  Sinclair. 
{Knoxville.      October  81,  1893.) 

1.  Principal  and  Surety.     Relation  exists^  when. 

Where  two  joint  owners  of  property  convey  it  to  secure  the  debt  of  one 
of  them,  the  other  assumes  in  the  transaction  the  attitude  of  surety 
for  the  debt  to  the  extent  of  the  value  of  his  interest  in  the  property 
thus  conveyed. 

2.  Same.     Marshaling  securities  behveen  creditors  of. 

And  judgment  creditors  of  such  surety,  having  obtained  return  of  exe- 
cution nulla  bona^  may,  by  appropriate  proceedings  in  a  Court  of 
Equity,  compel  his  principal's  creditors  thus  secured  by  conveyance 
of  their  joint  property,  to  exhaust  the  principal's  interests  embraced 
in  the  conveyance,  and  leave  the  surety's  interests,  so  far  as  practica- 
ble, for  the  benefit  of  his  own  creditors. 

Cases  cited  and  approved :  House  v.  Thompson,  3  Head,  512;  41  N.  J. 
Eq.,  519. 

3.  Same.     Release  of  s.urety. 

And  such  surety  and  his  property  embraced  in  the  Joint  conveyance, 
are  released  from  all  liability  for  the  principal's  debt  therein  secured, 
where  the  principal,  without  the  assent  of  the  surety,  renews  the  note 
evidencing  the  indebtedness,  with  different  indorsers,  and  is  granted 
by  the  creditor  an  extension  upon  the  foreclosure  of  the  joint  trust 
conveyance. 


PROM    WASHINGTON. 


Appeal     from     Chancery     Court     of     Washington 
County.      John  P.  Smith,   Ch. 
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KiRKPATRiCK,  Williams  .  &  Bowman  for  Complain- 
ants. 

Isaac  Harr  for  Defendants. 

McAlister,  J.  This  is  an  appeal  from  the 
Chancery  Court  of  Washington  County.  The  orig- 
inal bill  was  filed  to  marshal  and  subject  certain 
assets  to  the  satisfaction  of  a  judgment  that  Du- 
laney had  recovered  against  the  defendant,  E.  M. 
Sinclair,  and  upon  which  execution  had  been  re- 
turned nulla  bona.  It  appears  from  the  record  that 
one  W.  M.  Christian  borrowed  $5,000  from  a  bank 
in  Greeneville,  executing  his  note,  with  G.  C.  Har- 
ris, Isaac  Harr,  and  W.  W.  Faw  as  sureties,  and 
that,  for  the  purpose  of  securing  these  sureties. 
Christian  conveyed  to  Robert  Burrow,  in  trust,  his 
residence,  valued  at  about  $5,500,  and  a  lot  owned 
by  him.  In  addition  to  the  residence,  Christian 
conveyed  two  lots  on  Watauga  Avenue,  in  John- 
son City,  which  belonged  to  Christian  and  E.  M. 
Sinclair  ap  tenants  in   common. 

Dulaney  is  seeking*  by  this  bill  to  subject  Sin- 
clair's interest  in  the  two  lots  on  Watauga  Avenue 
to  the  payment  of  his  debt.  Sinclair  joined 
Christian  in  the  execution  of  the  trust-deed  to 
Burrow,  and  thus  conveyed  his  undivided  interest 
in  these  two  lots  as  security  to  save  harmless  the 
indorsers  of  Christian  on  the  $5,000  note.  In 
the  original  bill  it  is  charged,  and  the  proof 
shows,    that    defendant,    Sinclair,    was    in     no    sense 
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A  party  to  the  note  executed  to  the  Greeneville 
National  Bank,  and  that  the  attitude  of  Sin- 
clair in  this  transaction  was  merely  that  of  a 
surety.  He  conveyed  his  interest  in  the  Watauga 
Avenue  lots  to  the  trustee,  Burrow,  as  indemnity 
to  the  sureties,  Harris,  Faw,  and  Harr,  who  had 
indorsed  Christian's  note  to  the  Greeneville  bank. 
In  the  original  bill  it  is  charged  that  the  individ- 
ual property  of  Christian,  conveyed  in  the  trust- 
deed,  was  more  than  sufficient  to  indemnify  the 
beneficiaries  against  the  trust  indebtedness,  and  it 
was  prayed  that  the  assets  be  marshaled  so  as  to 
compel  the  paramount  incumbrancer  to  subject  the 
property  of  Christian  to  the  satisfaction  of  his 
own  debt,  and  leave  the  property  of  the  judgment 
debtor,  Sinclair — to  wit:  his  undivided  interest  in 
the  Watauga  Avenue  lots — to  the  satisfaction  of 
complainant's  judgment. 

It  appears  that,  pending  the  progress  of  the  cause, 
A.  W.  Hoss  and  C.  W.  Hodge  intervened  by  pe- 
tition, asking  to  be  made  parties,  and  alleging  they 
had  procured  a  novation  or  renewal  of  the  $5,000 
note  secured  by  the  trust-deed  to  Robert  Burrow, 
in  which  renewal  petitioners  Hoss  and  Hodge  had 
become  prior  guarantors  and  indorsers  of  said  notes, 
their  liability,  as  between  indorsers,  to  be  prior  to 
that  of   the   beneficiaries   in   the   trust-deed. 

It  was  further  averred  in  said  petition  that,  in 
consideration  of  Hoss  and  Hodge  assuming  this 
relation  to  said  paper,  the  said  deed  of  trust  was, 
by  a  written  and  contemporaneous  contract,  assigned 
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to  petitioners,  together  with  all  the  rights  of  the 
beneficiaries   thereunder. 

It  may  be  stated,  by  way  of  further  explana- 
tion, that  the"  original  connection  of  Hoss  and 
Hodge  with  the  transaction  was  that  Christian  also 
owed  them  $5,000,  and,  as  security,  they  had  a 
second  mortgage  or  trust-deed  on  this  property. 
TWs  second  trust-deed  was  on  the  property  alone 
•of    Christian,   and  was  not   executed   by   Sinclair. 

As  already  stated,  Hoss  and  Hodge  filed  their 
petition,  w*ere  made  parties,  and  allowed  time  to 
file  pleadings  appropriate  to  their  defense.  They 
-declined,  however,  to  make  any  defense;  but,  on 
the  contrary,  while  the  suit  for  the  property  was 
still  pending,  Hoss  and  Hodge  took  a  direct  con- 
veyance from  Christian  and  Sinclair  to  all  the  prop- 
erty' conveyed  in  the  original  trust-deed,  including 
the  undivided  interest  of  Sinclair  in  the  Watauga 
Avenue  lots.  Thereupon,  complainant,  Dulaney, 
filed  his  amended  and  supplemental  bill,  setting 
forth  the  above  facts,  and  seeking  to  hold  Hoss 
and  Hodge  liable  for  one-half  of  the  fair  market 
value  of  the  said  lots,  that  amount  representing 
the   one-half    undivided   interest   of    Sinclair   therein. 

The  Chancellor  held  that  complainant,  Dulaney, 
;a8  a  judgment  creditor  of  defendant,  Sinclair,  with 
return  of  nxilla  bona^  by  the  filing  of  his  original 
bill  herein,  secured  a  lien  on  the  one-half  undi- 
vided interest  of  E.  M.  Sinclair  in  the  Watauga 
Avenue   lots,   in   Johnson   City. 

The   Chancellor   further    adjudged   that   complain- 
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ant  was  entitled  to  have  the  trust-deed  executed  to 
Robert  Burrow,  trustee,  by  W.  M.  Christian  and 
E,  M.  Sinclair,  to  secure  the  debt  of  Christian, 
so  enforced  and  the  assets  marshaled  as  that  the 
property  of  Christian  conveyed  therein  should  pay 
his  (Christian's)  said  debt,  leaving  the  undivided 
interest  of  said  Sinclair,  who  was  his  surety,  sub- 
ject to   the   operation   of    complainant's   said   lien. 

The  Chancellor  was  further  of  opinion  that  the 
equity  of  complainant  was  superior  to  any  equity 
shown  by  the  defendants,  Hoss  and  Hodge,  who 
intervened  by  petition,  and  that  said  Hoss  and 
Hodge,  by  taking  a  direct  conveyance  to  the  whole 
of  said  lots,  thus  preventing  a  foreclosure  of  said 
trust-deed  and  marshaling  of  the  assets,  have  made 
themselves  liable  to  respond  to  complainant  to  the 
amount  of  the  fair  cash  market  value  of  the  one- 
half  undivided  interest  in  said  lots  owned  by  E. 
M.  Sinclair,  and  the  Court  found  said  value  to  be 
(550.  Defendants  Hoss  and  Hodge  appealed,  and 
have   assigned   errors. 

It  is  insisted  that  the  decree  of  the  Chancellor 
is  erroneous,  for  the  reasons,  first,  that  the  right 
to  marshal  the  assets  in  this  case  as  complainant 
seeks  to  do,  does  not  exist,  because  the  rule  by 
which  one  creditor  who  has  the  right  to  go  upon 
two  funds,  may  be  forced  by  another  creditor  who 
has  a  lien  upon  only  one  of  the  funds,  to  seek 
payment  first  from  the  fund  to  which  he  can  ex- 
clusively resort,  is  confined  to  cases  where  creditors 
have  the  same  debtor,  and  the  funds   are   the   prop- 
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erty  of  the  same  person.  3  Head,  512.  We  are 
of  opinion  this  assignment  of  error  is  not  well 
taken,  for  the  reason  that  the  relation  of  Sinclair 
to  this  transaction  was  merely  that  of  a  surety  to 
Christian,  who  was  the  principal  debtor,  and  pri- 
marily bound,  and  the  conveyance  of  Sinclair's 
property  was  intended  as  a  security  to  indemnify 
the  indorsers  of  Christian  against  liability  on  ac- 
count of  said  indorsements.  As  surety,  it  was  the 
right  of  Sinclair  to  have  the  assets  so  marshaled 
as  to  compel  the  creditors  to  subject  the  property 
of  his  principal  to  the  payment  of  the  debt  secured 
by  the  trust-deed  before  going  upon  the  property 
of  the  surety.  That  right  being  conceded  to  the 
surety,  it  follows  that  a  judgment  creditor  of  the 
surety  would  have  the  same  right.  In  the  case 
of  Huston's  Appeal,  69  Pa.,  485,  it  was  held  that 
if  one  of  the  joint  debtors  is  primarily  liable, 
marshaling  may  be  enforced  for  the  benefit  of  the 
creditors  of  the  other  who  is  only  secondarily  liable 
for  the   debt. 

Again,  in  Philadelphia  ^  Reading  Railroad  Co,  v. 
Little,  41  N.  J.  Eq.,  519,  it  was  held  that,  in 
equity,  relief  will .  be  afforded  to  a  surety  for  his 
indemnity  out  of  the  property  of  his  principal, 
where  the  equitable  rights  of  the  surety  may  be 
protected  without  prejudicing  the  substantial  rights 
of  the  creditor,  either  by  an  injunction  bill  to  re- 
strain the  sale  of  the  surety's  property  until  the 
principal's  property,  pledged  for  the  same  debt,  is 
first  applied,   or    by   a    bill    for    subrogation    to   the 


302  KNOXVILLE : 


Foy  and  Dulaney  v,  Sinclair. 


creditor's  rights  against  the  principal's  property,  or 
by  marshaling  the  securities  and  the  application  of 
them  to  the  debt  in  the  order  in  which  they  are 
equitably  chargeable  according  to  the  circumstances 
of  the  particular  case.  This  equity  will  be  en- 
forced in  like  manner  in  favor  of  the  creditors  of 
a  surety.  The  principle  is  well  settled  that,  if 
the  relation  of  suretyship  exists  between  B  and  C». 
HO  that  B  is  a  surety  for  C's  debt,  A  may  be 
compelled  to  make  him  pay  who  is  primarily  liable^, 
and  leave  the  surety's  property  to  pay  the  surety's^ 
debts. 

We  do  not,  however,  further  notice  this  as- 
assignment  of  error,  as  the  case  must  be  decided 
upon  another  point.  It  appears  from  the  record 
that  on  the  twelfth  of  August,  1891,  tliere  was  a 
novation  or  renewal  of  the  note  to  the  First  Na- 
tional Bank  of  Greeneville  by  W.  M.  Christian  a& 
principal,  and  the  said  G.  C.  Harris,  W.  W.  Faw, 
and  Isaac  Harr  as  indorsers,  in  which  renewal  A. 
F.  Hoss  and  C.  W.  Hodge  became  prior  warrant- 
ors and  indorsers  of  said  note,  and,  in  considera- 
tion of  the  assumption  of  this  relation  of  prior 
guarantors  and  indorsers  by  Ho§s  and  Hodge,  the 
said  original  deed  of  trust  was,  by  a  written  con- 
temporaneous contract,  assigned  to  Hoss  and  Hodge» 
together  with  all  the  rights,  powers,  and  interests 
of  the  said  Harris,  Faw,  and  Harr,  secured  as  in- 
dorsers by  said  trust-deed.  It  is  now  insisted  that, 
as  E.  M.  Sinclair  did  not  agree  to  the  novation, 
and   did   not   sign    the    instrument,   he   was    released 
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as  surety  and  his  property  discharged.  If  this  is 
true  as  a  legal  proposition,  it  follows  that  com- 
plainants will  be  entitled  to  a  satisfaction  of  their 
judgment  out  of  this  property,  independent  of  the 
question   of    marshaling. 

'  Complainants,  as  already  stated,  have  a  judg- 
ment with  a  return  of  nulla  hona^  and,  upon  the 
filing  of  their  bill,  a  lien  was  created  upon  this  ' 
property  J  and  if  it  has  been  discharged  of  the 
lien  of  a  prior  incumbrancer,  there  is  no  obstacle 
in  the  \Yay  of  subjecting  it  to  sale.  It  is  insisted, 
however,  on  behalf  of  defendants,  that  the  surety 
was  not  discharged,  because  it  is  not  shown  he  was 
injured  by  the  delay.  It  will  be  remembered  that  the 
original  undertaking  of  Sinclair  as  a  party  to  the 
Burrow  trust-deed  was  to  save  harmless,  by  a  mort- 
gage of  his  property,  the  original  indorsers,  Harr, 
Faw,  and  Harris,  and,  by  the  contract  of  novation, 
his  undertaking  was  changed  without  his  assent, 
and  his  property  was  made  security  for  Iloss  and 
Hodge,   other  and   different  indorsers. 

Again,  we  are  of  opinion  that  Sinclair  was  re- 
leased, and  his  property  discharged,  by  an  exten- 
sion of  the  foreclosure  of  the  trust-deed,  which 
was  made  by  the  contract  of  novation.  The 
agreement  recites  on  its  face,  viz. :  "And,  whereas, 
the  said  first-named  debt  due  to  said  bank  is 
about  to  mature,  and  the  first-named  trust-deed  is 
foreclosable  for  the  benefit  of  the  sureties  afore- 
said, which  foreclosure  it  is  the  desire  of  all  par- 
ties hereto   to   prevent."      Sinclair  was    not  a   party 
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to  this  extension,  and  we  are  of  opinion  it  oper- 
ated to  discharge  him  from  the  obligation  of  said 
original  trust-deed,  and.  to  release  his  property 
therein   conveyed. 

The  decree  of  the  Chancellor  will  be  affirmed 
to  the  extent  that  the  Watauga  Avenue  lots  will 
be  subjected  to  sale  for  the  satisfaction  of  com- 
plainants' judgment.      Defendants  will  pay  the  costs. 


CASES 


ARGUED  AND  DETERMINED 


IN   THE 

I 


SUPREME  COURT  OF  TENNESSEE, 


I 


FOR   THE 


MIDDLE   DIVISION. 


JtfASHVILLE,    DECEMBER    TERM,   1893. 


Taylor  v.  Railroad. 
\Nashville.      December  19,   1893.)* 

1.  Master  and  Servant.     IVho  are  not fellow-sen'anis, 

A  car-inspector  and  the  crew  of  a  switch-engine,  employed  by  the  com- 
pany in  the  same  railroad  yard,  are  not  fellow-servants.     {Posty  p, 

307 ') 

a..  Contributory  Negligence.     Proper  request. 

In  suit  by  a  car-inspector  against  a  railroad  company  for  injuries  sus- 
tained by  him  from  being  run  over  by  a  switch-engine  while  standing 
upon  the  track  performing  his  duties  in  the  company's  yard,  where 
there  is  controversy  as  to  whether  the  plaintiff  looked  and  listened 
continuously  while  upon  the  track,  it  is  reversible  error  for  the  Court 
to  refuse  to  charge,  upon  defendant's  request,  that  it  was  plaintiff's 

20— 9  P 
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duty  to  look  and  listen  continuously,  so  long  as  he  remained  upon 
the  track,  and  that  his  failure  to  do  so  would  constitute  such  con- 
tributory negligence  on  his  part  as  would  defeat  his  action  for  any 
negligence  of  the  crew  of  the  switch-engine,  unless  they  saw  him  on 
the  track  and  could  have  prevented  the  accident  and  failed  to  do  so. 
(Post,  p.  307.) 

Same.     Incorrect  requests. 

And  in  such  case,  there  being  evidence  tending  to  show  that  plaintiff 
was  properly  on  the  track,  and  exercising  due  diligence  at  the  time 
of  the  accident,  and  also  evidence  tending  to  show  the  contrary,  it 
was  not  error  for  the  Court  to  refuse,  upon  defendant's  request,  to 
give  additional  instruction  to  the  jury  to  the  effect  that  plaintiff's 
action  would  be  barred  by  his  contributory  negligence  if  he  was  upon 
the  track  and  knew  that  in  the  usual  course  of  business  an  engine 
was  likely  to  pass  about  the  time  of  the  accident,  and  failed  to  keep 
out  of  its  way.  Such  request  invades  the  province  of  the  jury  and 
ignores  material  features  of  the  case.     {Post,  pp,  310-313.) 


FROM     MAURY. 


Appeal    in   error   from    Circuit    Court    of     Maury 

• 

County.      E.   D.   Patterson,  J. 

Geo.  C.  Taylor  and   W.  J.  Webster  for  Taylor. 

Geo.  T.  Hughes  and  E.  H.  Hatcher  for  Rail- 
road. 

McAlister,  J.  The  plaintiif  below  was  a  car- 
inspector,  employed  by  defendant  in  the  railroad 
yard  at  Columbia.  While  in  the  performance  of 
his  duties,  he  was  struck  by  a  backing  switch- 
engine,    which     crushed    his    arm,    and    necessitated 
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amputation.  This  suit  was  brought  to  recover  dam- 
ages against  the  company  for  the  injury  sustained. 
There  was  a  verdict  and  judgment  in  the  Court 
below  in  favor  of  the  plaintiff  for  $1,600.  The 
company  appealed,  and  has  assigned  errors.  The 
case  was  before  this  Court  at  the  last  term  on  the 
appeal  of  the  company  from  a  verdict  and  judg- 
ment in  favor  of  the  plaintiff  for  $2,000.  The 
judgment  was  reversed  by  this  Court,  for  the  rea- 
son that  the  Circuit  Judge  had  refused  to  charge 
"  that  the  duty  of  a  person  on  a  track  to  look 
and  listen  for  an  approaching  engine  and  cars  is  a 
continuing  duty  so  long  as  the  person  remains  on 
the  track,  and,  if  he  fails  to  observe  such  precau- 
tions, and  is  injured  in  consequence  of  his  failure 
to  do  so,  then  it  would  be  such  contributory  neg- 
ligence on  the  part  of  such  person  as  would  bar 
his  right  of  recovery  on  account  of  the  negligence 
of  those  in  charge  of  the  engine,  unless  they  saw 
such  person  on  the  track,  and  failed  to  take  such 
precautions  as  were  possible  to  avoid  the  accident." 
It  was  held  that  this  instruction,  as  applied  to 
an  accident  in  the  railroad  yard,  or  in  any  place 
where  the  statutory  precautions  do  not  govern, 
should  have  been  given  to  the  jury,  and  for  this 
error  the  case  was  reversed.  It  was  also  held  by 
this  Court  that  the  plaintiff,  acting  in  the  capacity 
of  car-inspector,  and  the  crew  in  charge  of  the 
switch-engine,  were  not  fellow -servants,  but  en- 
gaged in  different  and  distinct  departments  of  the 
company's   servi  ce. 


308  NASHVILLE : 


Taylor  v.  Railroad. 


It  will  be  necessary  to  make  a  statement  of 
the  material  facts  presented  in  the  record.  At 
the  time  of  the  accident,  plaintift'  was  engaged 
in  the  performance  of  his  duties  as  car-inspector 
in  the  railroad  yard  at  Columbia.  It  was  his 
duty  to  inspect  cars  in  trains  coming  into  Co- 
lumbia, and,  if  they  needed  repairing,  to  have 
them  detained  and  uncoupled  from  the  train  for 
that  purpose.  There  were  two  tracks  in  the  rail- 
road yard — one  the  main  track  and  the  other  was 
known  as  the  passing  track.  It  was  the  duty  of 
this  car-inspector  to  examine  the  cars  in  the  trains 
as  they  came  in  on  the  main  track.  On  the  occa- 
sion in  question,  a  south-bound  local  freight-train 
came  in  on  the  main  track.  The  switch-engine 
backed  from  the  main  track  to  the  passing  track 
(which  runs  parallel  with  the  main  track),  going 
north  to  a  point  near  the  depot,  in  order  to  re- 
ceive cars  which  might  be  left  by  the  local 
freight-train.  The  switch-engine  in  use  was  a 
large  Mogul  road-engine,  with  a  high  back  tank 
and  a  board  across  the  rear  end  to  prevent  the 
coal  from  slipping  out,  and,  as  thus  constructed, 
an  engineer  on  his  seat  could  not  see  a  person  on 
the  track,  when  looking  back  over  the  tank, 
under  seventy-five  or  one  hundred  yards.  There 
was  proof  tending  to  show  that  the  switch- 
engine  ordinarily  in  use  in  other  yards  had  a 
sloping  back  tender,  so  as  to  allow  a  better  look- 
out. There  was  also  proof  tending  to  show  that 
the     switch-engine    came    in   on    this    switch    in    a 
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hurry,  to  avoid  bumping  or  running  into  the  pass- 
ing train  on  the  mai^i  track,  and  that,  at  the 
time  of  the  accident,  the  switch  engine  was  run- 
ning at  the  rate  of  ten  or  twelve  miles  an  hour; 
while,  on  the  other  hand,  there  was  proof  tending 
to  show  the  rate  of.  speed  at  the  time  was  only 
five  or  six  miles  an  hour,  which  was  not  an  im- 
moderate  or   excessive   speed. 

The  plaintiff  claims  that  when  the  south-bound 
local  freight  came  in  on  the  main  track,  be  came 
directly  across  the  main  track  to  inspect  the  cars; 
that  he  stopped  on  the  passing  track,  and  was 
stooping  down,  with  his  back  to  the  west,  looking 
across  at  the  trucks  of  the  local  freight;  that  he 
heard  the  ringing  noise  peculiar  to  an  engine  on 
the  rail.  He  glanced  around,  and  saw  the  back- 
ing switch-engine  within  eighteen  feet,  when  he 
sprung  from  the  track,  but  fell,  and  his  arm  was 
caught,  run  over,  and  crushed.  Plaintiff  testified, 
and  in  this  testimony  he  was  corroborated,  that, 
before  going  on  the  track,  he  looked  up  and  down, 
but  saw  nothing,  and  whilst  stooping  on  the  track, 
he  looked  first  to  one  side  and  then  to  the  other, 
but  did  not  see  the  switch-engine  until  it  was 
within  eighteen  feet  of  him.  It  was  claimed  by 
the  company  that,  in  going  upon  the  passing  track 
for  the  purpose  of  inspecting  the  trucks  of  cars 
on  the  main  track,  plaintiff  was  guilty  of  gross 
contributory  negligence;  that  there  was  a  space  six 
or  seven  feet  in  width  between  the  main  track 
and  the  passing  track,  and  that  the  plaintiff  should 
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have  inspected  .the  cars  on  the  main  track  from 
this  vacant  space,  which  was  a  place  of  safety, 
instead  of  going  upon  the  passing  track,  which 
was  a  place  of  danger.  It  was  further  insisted 
on  behalf  of  the  company  that  the  cars  could  not 
be  properly  inspected  from  the  passing  track,  and 
that  •  the  space  between  the  two  tracks  was  the 
proper  and  appropriate  point  for  inspection.  On 
the  other  hand,  the  plaintiff  claimed  that  he 
stepped  on  the  passing  track  because  he  could  get 
a  better  view  of  the  trucks  on  the  main  track; 
that  he  could  see  them  better  twelve  or  fifteen 
feet  off  than  close  to  the  car,  and  he  had  often 
inspected   cars   in   this   way. 

J.  J.  Williams,  assistant  car-inspector,  and  a 
witness  for  defendant,  testified  that  the  distance 
between  the  passing  track  and  the  main  track  was 
suflScient  space  for  the  inspector  of  cars  on  the 
main  track,  without  going  on  the  passing  track; 
but  he  also  states  that  he  had  occasionally  inspected 
while    stooping    on   the    passing    track. 

There  was  much  conflicting  testimony,  but  we 
find  sufficient  evidence  to  sustain  the  finding  of  the 
jury   on   the  controverted   facts. 

Error  is  assigned  upon  the  refusal  of  the  Cir- 
cuit Judge  to  give  the  following  instructions  in 
charge  to  the  jury:  First,  "the  plaintiff',  being  an 
employe  at  work  in  the  yards  of  the  company  at 
Columbia,  would  be  bound  to  take  notice  of  the 
usual  and  ordinary  course  of  business  and  work  in 
the   yard,   and,   if    the   jury   find   that  upon   the  ar- 
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rival  of  the  south-bound  local  freight-train  each 
day,  the  switch-engine  was  accustomed  to  back  up 
on  the  passing  track  to  a  point  at  or  near  the 
freight  depot,  for  the  purpose  of  receiving  the  cars 
which  might  be  left  by  the  local  freight  and  dis- 
tributing them,  then  the  plaintiff'  would  be  bound 
to  take  notice  of  this  fact,  and  keep  out  of  the 
way  of  such  switch-engine;  and,  if  he  took  his 
position  on  the  passing  track  at  or  near  the  place 
where  the  switch-engine  was  accustomed  to  stand, 
and  w^as  struck  or  run  over  hy  the  switch-engine 
going  to  its  accustomed  place,  and  the  persons  in 
<5harge  of  the  engine  did  not  see  the  plaintiff*  in 
time  to  prevent  the  accident,  or  did  not  see  him 
at  all,   then   the    plaintiff   could  not   recover." 

We  are  of  opinion  this  instruction  was  properly 
refused.  In  the  first  place  it  assumes  that  it  would 
be  an  act  of  negligence  per  se,  which,  as  a  matter 
of  law,  would  defeat  any  recovery,  if  the  plaintiff 
went  upon  the  passing  track  at  or  near  the  place 
where  he  knew  the  switch-engine  was  accustomed 
to  pass  at  that  hour.  It  ignores  entirely  the  con- 
tention of  plaintiff  that  he  was  rightfully  there  in 
the  performance  of  his  duties  as  car-inspector.  It 
was  of  course  contended,  on  behalf  of  the  company, 
that  the  plaintiff's  duties  did  not  require  or  even 
permit  him  to  assume  a  position  on  the  passing 
track.  But  this  was  a  controverted  question  of  ^ 
fact,  which  was  properly  submitted  by  the  Circuit 
Judge  to  the  determination  of  the  jury.  If  the 
Circuit  Judge   had  given    the    instruction    asked,   it 
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would  have  been  an  invasion  of  the  province  of 
the  jury,  and  would  have  amounted  to  a  determi- 
nation by  the  Court  that  the  simple  fact  of  going 
upon  the  track  would  defeat  a  recovery,  whether 
the  plaintiff  was  rightfully  there  in  the  perform- 
ance of  his  duties  or  not,  and  whether  he  was  Jn 
the   exercise   of  ordinary   care   or   not. 

The  Court  refused  to  charge  the  third  request  sub- 
mitted by  counsel  for  the  company,  to  wit:  "It 
would  be  negligence  on  the  part  of  the  plaintiff  if 
the  jury  find  he  took  his  place  on  a  track  where  a 
car  or  engine  was  likely  to  pass  at  any  moment,  for 
the  purpose  of  inspecting  a  train  on  the  main  track, 
and  that  even  though  such  position  might  be  the 
best  position  for  inspection;  and  if  such  negligence 
contributed  proximately  and  directly  to  the  injury, 
then  the  plaintiff  could  not  recover  in  this  cause." 
We  are  of  opinion  this  instruction  was  also 
properly  refused,  for  the  reason  just  stated  in  re- 
spect to  the  first  request.  It  assumes  that  if  the 
plaintiff  knew  that  a  car  or  engine  was  likely  to 
pass  at  any  moment,  it  would  be  an  act  of  prox- 
imate negligence  for  him  to  go  upon  the  passing 
track,  although  he  went  there  for  the  purpose  of 
inspecting  a  freight-train  which  was  then  moving 
southward  on  the  main  track,  and  notwithstanding 
this  position  on  the  main  track  might  be  the  usual 
and  appropriate  position  for  inspection.  This  in- 
struction would  exempt  the  company  from  any 
liability,  no  matter  how  negligent  the  crew  on  the 
switch-engine   might  have  been.      It  has  never  been 
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the  law  that  an  employe  of  a  railroad  who  goes 
upon  a  track  in  the  performance  of  hia  duties, 
and    exercises   ordinary  care,   forfeits   all   claim  to   a 

« 

recovery,  and  excuses  all  negligence  on  the  part  of 
the  company,  simply  because  he  knew  a  train  was 
likely  to  pass  down  that  track  at  any  time. 
Eleventh  instruction  was  also  properly  refused, 
because  it  embodies  in  another  form  the  same 
objectionable   request. 

The  judgment  of  the   Circuit   Court  is   affirmed. 
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.   Stewart,  Ralph  &  Co.  v.  Gracy  &  Bro. 
{Nashville.     December  19,  1893.) 

1.  Common  Carrier.     Not  liable  for  loss  by  fire  ^whtn. 

The .  destruction,  by  accidental  fire,  of  goods  in  the  custody  of  the 
owner's  warehouseman  is  not  imputable  to  the  negligence  of  a  carrier 
who,  four  days  previously,  had  contracted  to  remove  them,  where  it 
appears  that  the  carrier  had  been  diligent,  and  had  been  misled  as  to 
the  warehouse  in  which  the  goods  were  stored,  and  that  the  delay 
was  caused  by  an  unusual  press  of  business  and  the  intervention  of 
Sunday  and  a  holiday.     {^Post,  pp,  SiSSig^) 

2.  Same.     Same. 

The  delivery  of  goods  to  a  carrier  is  not  complete,  and,  therefore,  his 
liability  for  their  accidental  loss  by  fire  does  not  attach,  where  the 
goods  are  destroyed  in  the  custody  of  the  owner's  warehouseman, 
after  the  carrier  had  contracted  to  ship  the  goods  and  had  received 
the  owner's  warehouse  coupon  and  an  order  for  delivery  of  the  goods, 
but  had  not  presented  same  or  issued  receipt  or  bill  of  lading  for  the 
goods.     ( Posif  pp.  j/9,  J20. ) 

Cases  cited  and  distinguished:  Deming  v.  Railroad,  90  Tenn.,  306; 
Watson  V.  Railroad,  9  Heis.,  255. 
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McAlistkr,  J.  The  object  of  this  bill  is  to 
hold  the  defendants  liable  for  the  value  of  twenty- 
two  hogsheads  of  tobacco  which  were  destroyed  by 
fire  while  stored  in  the  Banner  Warehouse,  in  the 
city  of  Clarksville.  The  theory  of  the  bill  is  that 
Gracy  &  Bro.  were  common  carriers,  engaged  in 
running  a  line  of  drays  for  the  transportation  of 
freight;  that  there  had  been  a  constructive  delivery 
of  the  tobacco  to  this  firm  of  carriers,  and  they 
are  liable,  first,  for  negligence  in  not  removing  the 
tobacco  from  the  Banner  Warehouse  to  the  Grange 
Warehouse.  It  is  furtljer  insisted  by  complainants 
that,  independently  of  the  question  of  negligence, 
the  defendants  are  liable  at  all  events  as  common 
carriers,  for  the  reason  there  was  a  constructive 
delivery  of  the  tobacco  to  the  carrier,  and  that 
non-delivery  can  only  be  excused  by  the  act  of 
God  or  the  public  enemy,  neither  of  which  agencies 
are  claimed   to  have   supervened   in   this  case. 

The  Chancellor  was  of  opinion  there  had  been 
no  delivery  of  the  tobacco  to  the  carrier,  either 
actual  or  constructive,  and  upon  this  ground  dis- 
missed  complainants'   bill. 

The  material  facts  necessary  to  be  stated  are  the 
following,  to  wit:  The  complainants,  Stewart,  Ralph 
&  Co.,  are  citizens  of  Philadelphia,  where  they  are 
engaged  in  the  manufacture  of  snufl:'.  This  firm 
makes  large  purchases  of  tobacco  in  the  Clarks- 
ville market,  through  their  local  agent,  B.  F.  Mc- 
Keage,  who  is  regularly  employed  for  this  purpose. 
The   defendants,   F.   P.   Gracy   &   Bro.,  are   the   pro- 
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prietors  of  a  large  warehouse  in  ClarkBville,  which 
is  used  for  the  storage  of  tobacco.  This  firm  is 
also  engaged  in  the  transfer  business,  carrying 
freight  for  hire  from  place  to  place  in  the  city  of 
Clarksville,  and,  as  such,  are  common  carriers.  It 
appears  that  in  June,  1892,  B.  F.  McKeage,  as  the 
agent  •  of  the  Philadelphia  firm,  purchased  fifty-six 
hogsheads  of  tobacco  from  the  firm  of  Smith,  An- 
derson &  Wood.  This  firm  of  Smith,  Anderson 
A;  Wood  were  the  proprietors  of  the  People's 
Warehouse,  and,  not  having  suflicient  accommoda- 
tions in  their  own  warehouse,  they  had  rented 
storage  room  in  the  Banner  Warehouse,  which  was 
owned  by  the  firm  of  Meriwether  &  Co.  The 
proof  shows  that  twenty-two  hogsheads  of  the  lot 
purchased  by  McKeage  of  Smith,  Anderson  & 
Wood  were  on  storage  in  the  Banner  Warehouse, 
in  the  space  under  the  control  of  Smith,  Ander- 
son &  Wood.  McKeage  had  contracted  with  F* 
P.  Gracy  &  Bro.  to  store  this  tobacco  in  the 
Grange  Warehouse— that  is  to  say,  the  whole  lot 
of  fifty-six  hogsheads  purchased  of  Smith,  Ander- 
son &  Wood.  McKeage  thereupon  delivered  to  F^ 
P.  Gracy  &  Bro.,  as  common  carriers,  the  warehouse 
coupons  for  this  tobacco,  issued  to  McKeage,  as 
agent,   by  the  firm   of    Smith,   Anderson   &   Wood. 

It  appears  that  it  is  the  custom  of  the  trade, 
when  a  sale  of  tobacco  is  made,  to  issue  to  the 
purchaser  a  coupon  for  each  hogshead.  This  cou- 
pon described  the  hogshead  by  number,  mark, 
weight,   specifying  the   warehouse    in   which    it  was 
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stored,  and  was  an  undertaking  to  deliver  it  to 
the  bearer  of  the  coupon  upon  demand.  At  the 
time  these  coupons  were  delivered  to  Gracy  &  Bro., 
McKeage  also  gave  them  a  written  order  on  Smith, 
Anderson  &  Wood  for  the  tobacco.  The  order  was 
dated  July  2,  but  the  proof  shows  it  did  not 
come  into  the  hands, of  F.  P.  Gracy  &  Bro.  until 
July  3.  it  appears  that  nothing  was  done  toward 
moving  this  tobacco  on  the  third  for  the  reason 
there  were  prior  orders  which  required  immediate 
attention.  It  appears  that,  on  the  second  and  third 
of  July,  a  large  quantity  of  tobacco  was  ordered 
shipped  by  rail,  and  about  three  hundred  hogs- 
heads ordered  removed  from  one  warehouse  to  an- 
other, in  addition  to  which  there  were  five  hun- 
dred hogsheads  that  required  handling.  It  appears 
that  Gracy  &  Bro.  were  at  that  time  working  all 
the  force  they  could  handle,  and  had  hired  all  the 
teams  they  could  utilize.  Their  capacity  for  hand- 
ling tobacco  was  from  350  to  400  hogsheads 
daily.  The  season  in  which  these  events  trans- 
pired was  one  of  extraordinary  activity  in  that 
line  of  business.  It  was  therefore  impossible  for 
the  defendants  to  have  moved  this  tobacco  on  the 
third  of  July.  The  next  day  was  the  fourth  of 
July,  and  a  legal  holiday.  The  day  following  was 
Sunday.  On  the  morning  of  July  6  the  order  and 
coupons  were  delivered  by  Gracy  &  Bro.  to  Smith, 
Anderson  &  Wood,  at  the  People's  Warehouse, 
where  the  coupons  indicated  the  tobacco  was  stored. 
This   warehouse,  it  appears,   had  three  or  four  hun- 
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dred  orders  ahead  of  the  McKeage  orders,  and 
their  capacity  for  delivering  was  from  one  hundred 
to  one  hundred  and  fifty  hogsheads  daily.  Gracy 
could  only  receive  the  tobacco  as  it  was  delivered 
to  him  by  the  warehouse,  and  they  received  it 
on  their  drays  as  rapidly  as  the  warehousemen 
turned    it   out. 

It  appears  that  Gracy  &  Bro.  had  no  knowledge 
that  any  portion  of  this  tobacco  was  stored  in  the 
Banner  Warehouse.  This  firm  was  not  notified  of 
this  fact  either  by  McKeage  or  Smith,  Anderson 
&  Wood.  On  the  contrary,  the  coupons  were 
stamped  "People's  Warehouse,''  which,  in  itself, 
excluded  the  idea  that  any  part  of  the  tobacca 
was  stored  in  the  Banner  Warehouse.  On  the 
night  of  July  7  the  Banner  Warehouse  was  de- 
stroyed by  fire,  and  the  twenty-two  hogsheads  were 
consumed    in   the   flames. 

As  already  stated,  the  object  of  this  suit  is  ta 
hold  Graey  &  Bro.  liable  for  the  value  of  the 
twenty-two  hogsheads  of  tobacco  lost  in  the  Ban- 
ner Warehouse.  The  first  ground  upon  which  lia- 
bility is  claimed  is,  that  defendants  were  negligent 
in  not  delivering  the  tobacco  from  the  Banner  to 
the  Grange  Warehouse.  Without  going  further 
into  the  evidence,  we  are  of  opinion,  upon  the 
facts  found  in  the  record,  that  defendants  are  not 
chargeable  with  negligence,  but  exercised  ordinary 
diligence  in  trying  to  effect  a  removal  of  this  to- 
bacco. While  it  is  true  the  record  shows  that 
defendants    knew    that    Smith,    Anderson    &    Wood 
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were  occupying  a  portion  of  the  Banner  Ware- 
house for  the  storage  of  tobacco,  they  had  no 
knowledge  that  this  particular  tobacco  was  stored 
there,  and  they  are  not  chargeable  with  negligence 
in  not  knowing  it,  since  the  stamp  of  "People's 
Warehouse"  on  the  face  of  the  coupon  would  have 
led  any  reasonably  prudent  man  to  believe  that  all 
of  the  fifty-six  hogsheads  were  stored  in  the  Peo- 
ple's  Warehouse. 

The  next  ground  of  liability  claimed  is  that 
this  tobacco  had  been  constructively  delivered  ta 
the  defendants,  as  common  carriers,  and  that  they 
thereby  became  insurers  against  all  losses,  except 
those  occasioned  by  the  act  of  God  or  the  pub- 
lic enemy.  The  argument  of  counsel  is  that  the 
coupons  for  the  tobacco,  accompanied  by  the  order 
from  McKeage  to  move  the  tobacco,  had  been  de- 
livered to  defendants,  and  entered  upon  their  books. 
It  is  insisted  the  order  and  coupons  had  been  ac- 
cepted by  the  carrier,  and  that,  by  virtue  of  hold- 
ing them,  they  had  commenced  to  move,  and  had,, 
in  fact,  moved  a  portion  of  the  fifty-six  hogs- 
heads to  the  Grange  Warehouse,  where  defendant 
had  contracted  to  carry  it.  The  argument  is  that 
these  acts  constituted  a  constructive  delivery,  and 
the  tobacco  thereby  passed  under  the  control  and 
custody  of  the  carrier  for  removal,  and  that  the 
carrier's  liability  at  once  attached.  We  are  unable 
to  concur  in  this  contention.  The  contract  of  car- 
riage  involves  a  bailment,  and  ordinarily  there 
must    be    an    actual    delivery   of.  the    goods    to    the 
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carrier.  A  contract  with  a  common  carrier  for  the 
transportation  of  property  being  one  of  bailment, 
it  is  necessary,  in  order  to  charge  him  for  its  loss, 
that  it  be  delivered  to  and  accepted  by  him  for 
that  purpose.  But  such  acceptance  may.  be  actual 
or  constructive.  If,  for  instance,  the  property  be 
deposited  at  a  designated  station,  in  accordance  with 
a  conventional  arrangement  between  the  parties  in 
respect  to  the  mode  of  delivery,  or  if  it  be  de- 
posited with  a  third  person,  who  is  authorized  by 
the  carrier  to  execute  a  bill  of  lading  in  the  name 
of  the  carrier,  then  such  mode  of  delivery  is  as 
complete  as  if  the  property  had  been  actually  de- 
posited with  the  carrier.  To  this  effect  was  Dem- 
ing  V.  Railroad^  6  Pickle,  306.  See  also  Hutchin- 
son on  Carriers,  Sees.  1,  79,  82;  Watson  v.  Rail- 
road^ 9  Hets.,  255.  But  in  the  case  at  bar  the 
tobacco  was  not  deposited  with  an  agent  of  the 
carrier,  but  it  was  left  in  the  custody  of  an  agent 
of  the  shipper,  and,  constructively,  in  the  possession 
of  the  shipper  himself.  The  carrier  did  not  exe- 
cute a  bill  of  lading  or  receipt  for  the  property, 
nor  did  he  in  any  way  acknowledge  that  the  prop- 
erty was  in  his  custody.  The  carrier  in  this  case 
simply  had  an  order  from  the  shipper  to  enable 
him  to  get  possession  of  the  tobacco.  If  the 
warehouseman  had  refused  to  recognize  the  order, 
and  had  converted  the  property  to  his  own  use, 
the  carrier  would  not  be  liable,  simply  for  the 
reason  that  he  had  never  secured  the  possession  of 
the  goods.      So    in    this    case,   the   tobacco   was   de- 
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«troyed  by  fire  before  the  carrier  could  get  it  in 
his  possession;  and,  as  we  hold  he  was  guilty  of 
no  negligence,  he  cannot  be  made  liable  simply 
upon  the  ground  that  he  had  accepted  an  order 
from  the  shipper  to  enable  him  to  get  possession 
of    the   tobacco. 

The  decree  is  afQrmed,   with  costs. 

Judges   Lea   and   Caldwell   dissent. 

21—9  p 
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Webster  v  Helm. 
{Nashville.      January   6,   1894.) 

1.  Married  Woman.     Power  to  charge  her  equitable  separate  estate. 

A  married  woman  having  unlimited  power  of  disposition  may,  as  surety 
on  a  promissory  note,  bind  and  charge  her  equitable  separate  estate 
with  its  payment  by  express  contract  to  that  effect  therein  contained. 
{Post,  pp,  323^327.) 

Cases  cited  and  approved:  22  Wall.,  337;  15  Vesey,  596;  L.  R.,  6 
Ch.  Div.,  166;  lb.,  728;  2  Atkyn,  68;   I  L.  C.  E.  (W.  &  T.),  *394. 

Cited  and  distinguished :  Embry  &  Friersou  v.  Hodge,  MS.,  Nashville, 
1879;  Maberryz/.  Neely,  5  Hum.,  337;  Chatterton  z^.  Young,  2  Tenn. 
Ch.  7/2;  Arrington  v.  Roper,  3  Tenn.  Ch.,  572;  McClure  v.  Harris, 
7  Heis.,  379;  Robertson  v.  Wilburn,  i  Lea,  633. 

2.  Same.     Same. 

And  her  power  of  disposition  is  unlimited,  and  consequently  her  power 
to  charge  her  separate  estate  by  express  contract  is  absolute,  when 
the  instrument  under  which  she  derives  title  contains  no  restrictions 
upon  her  power.     {Post,  pp.  323-327.) 

Cases  cited  and  approved:  Young  v.  Young,  7  Cold.,  461;  Parker  v. 
Parker,  4  Lea,  392;  Lightfoot  v.  Bass,  8  Lea,  350;  Grotenkemper 
V.  Carver,  9  Lea,  281  ;  Scobey  v.  Waters,  10  Lea,  551 ;  Menees  v. 
Johnson,  12  Lea,  563;  Steifel  v.  Clark,  9  Bax.,  470;  Williams  v. 
Whiteman,  MS.,  Jackson,  1875;  Lytton  v.  Baldwin,  8  Hum.,  210; 
Cherry  v.  Clements,  10  Hum.,  552;  Kirby  v.  Miller,  4  Cold.,  3; 
Shacklett  v.  Polk,  4  Heis.,  115;  Ragsdale  v.  Gossett,  2  Lea,  J36; 
Jordan  v.  Keeble,  85  Tenn.,  41^;  Warren  v.  Freeman,  85  Tenn., 
513;  Eckerly  z/.  McGhee,  85  Tenn.,  661. 

3.  Same.     Same. 

And  it  is  not  material  that  she  owns  only  a  life  estate  and  not  the  fee. 
{Post,  p.  328.) 

Cases  cited  and  approved:  17  Vesey,  365;  2  Beavan,  245;  i  L.  C.  E. 
(W.  &  T.),  *394. 
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4.  Same.     Same, 

And  privy  examination  is  not  essential  to  her  contract  to  charge  her 
equitable  separate  estate.     The  contract  may  be  by  parol.     (Post^ 

Code  construed :  §g  3347,  335©  (M.  &  V.) ;  g§  2486^,  2486^  (T.  &  S.). 

Cases  cited  and  approved  :  Warren  v.  Freeman,  85  Tenn.,  513 ;  Eckerly 
V,  McGhee,  85  Tenn.,  661 ;  Menees  v,  Johnson,  12  Lea,  561. 


FROM    MAURY. 


Appeal  from  Chancery  Court  of  Maury  County. 
A.  J.  Abbrnathy,  Ch. 

W.   J.   Webster  and   G.  T.  Hughes   for  "Webster. 

FiQUBRS  &   Padgett   for  Helm. 

Caldwell,  J.  De  Helm  purchased  two  cows  from 
H.  P.  Webster,  at  the  price  of  $160,  for  which  he 
and  his  father  and  mother  executed  a  promissory 
note,  in  the  words  and  figures  following: 

"$160.00  Columbia,   Tenn.,   Sept.  26,  1892. 

"  Six  Dlonths  after  date  we  promise  to  pay  to  the 
order  of  H.  P.  Webster  one  hundred  and  sixty  dol- 
lars, with  interest  from  date,  and  the  undersigned, 
Ella  Helm,  hereby  binds  and  charges  her  separate 
estate,  both  real  and  personal,  especially  with  the 
payment  of  this   note. 

"[Signed]        De  Helm, 

"D.   C.  Helm,  Secunty, 
"Ella   Helm,  Security:' 
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Mrs.  Ella  Helm,  the  mother,  then  owned,  and 
now  owns,  a  life  estate  in  a  certain  valuable  house 
and  lot  in  the  town  of  Columbia,  Tennessee,  the 
same  having  been  devised  to  her  by  her  father 
to  her  sole  and  separate  use,  without  limitation  or 
restriction   upon   her   power   of  alienation. 

The  note  being  past  due  and  unpaid,  H.  P. 
Webster,  for  the  use  of  Maury  National  Bank,  to 
which  he  had  transferred  it  as  collateral  security, 
filed  the  bill  in  this  cause  against  Mrs.  Ella  Helm 
and  her  husband,  to  enforce  its  collection  by  a  sale 
of  her  interest  in   said   house  and  lot. 

The  ground  of  the  relief  sought,  as  stated  in 
the  bill,  is  that  Mrs.  Helm,  by  the  terms  of  the 
said  note,  specially  bound  and  charged  her  separate 
estate   with   its    payment. 

Mrs.  Helm,  answering  with  her  husband,  admitted 
the  execution  of  the  note  and  her  ownership  of  a 
separate  estate  as  herein  stated,  but  she  pleaded 
her  coverture  as  a  bar  to  any  recovery  against  her 
personally,  and  denied  that  her  agreement  in  the 
face  of  the  note,  to  bind  and  charge  her  separate 
estate  was  of  any  force  or  validity,  the  note  be- 
ing, as  to  her,  a  mere  surety  obligation,  assumed 
without  any   benefit    to   her  or  to   her  said   estate. 

The  Chancellor  adjudged  the  separate  estate  li- 
able, and  decreed  that  it  be  sold  for  the  payment 
of  the   debt.      Mrs.   Helm   appealed. 

"The  separate  property  of  married  women  may 
be  classified  into  the  equitable  and  the  statutory, 
the    former    being    that    recognized    by    Courts     of 
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Equity  irrespective  of  statutes,  the  latter  that  rec- 
ognized and  created  by  those  statutes  which  limit 
the  common  law  rights  of  the  husband  in  his  wife's 
property,  and  which  enlarge  the  rights  of  the  wife." 
22   Am.   &  Eng.   Ency.   of  Law,   2,    3. 

In  this  State  it  is  equitable,  and  not  statutory. 
Therefore,  the  separate  estate  of  Mrs.  Helm  belongs 
to  the   equitable   class,   and    is   subject  alone   to   the 

4 

rules  applicable  thereto;  and  what  shall  hereafter 
be  said  in  this  opinion  will  relate  exclusively  to 
that   class,  without  calling  it  by  its  distinctive  name. 

With  respect  to  the  power  of  a  married  woman 
over  her  separate  estate,  there  has  been  great  di- 
versity of  judicial  opinion,  both  in  England  and  in 
America.  In  one  of  the  two  principal  classes  of 
cases,  it  has  been  held  that  she  has  no  power  of  dis- 
position, except  that  clearly  given  by  the  terms  of 
the  instrument  creating  the  estate ;  while  in  the 
other,  the  ruling  has  been  that  she  has  every  power 
of  disposition,  except  such  as  may  have  been  with- 
held expressly  or  by  necessary  implication.  After 
some  fluctuation,  the  latter  is  now  the  prevailing 
doctrine  in  Tennessee,  as  it  \%  in  England,  where 
the  wife's  separate  estate  had  its  origin.  3  Pom. 
Eq.  Jur.,  1104;  Adams'  Equity,  *45;  Young  v. 
Young^  7  Cold.,  461;  Parker  v.  Parker^  4  Lea, 
392;  Lightfoot  v.  Bass,  8  Lea,  350;  Grotenkemper 
V.  Carver,  9  Lea,  281 ;  Scobey  v.  Waiei^s,  10  Lea, 
551;    Menees  v.   Johnson,   12   Lea,   563. 

A  person  conveying  or  devising  property  to  a 
married  woman,  to   her  sole   and    separate   use,  may 
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give  her  full  power  of  disposition  by  using  affirm- 
ative words  to  that  effect,  or  by  mere  silence.  If, 
in  the  settlement,  he  says  nothing  on  the  subject, 
he  is  presumed  to  have  intended  that,  she  be  not 
limited  or  restrained  in  disposing  of  the  property. 
A  settlement  without  limitation  or  restriction,  there- 
fore, carries  with  it  unlimited  power  of  disposition. 
Unlimited  power  of  disposition,  whether  arising 
from  express  terms  of  the  instrument  creating  the 
separate  estate  or  from  the  absence  of  restrictive 
words,  includes  unlimited  power  to  charge.  Vfill- 
iams  V.  Whiteman,  MS.,  Jackson,  1875 ;  Steifel  v. 
Clark,   9   Bax.,   470,   471. 

This  seems  as  obvious  as  that  the  whole  in- 
cludes  all   of  its   parts. 

With  unlimited  power  of  disposition,  the  mar- 
ried woman  may  dispose  of  her  separate  estate  for 
any  purpose  she  may  choose — for  her  own  benefit 
or  for  the  benefit  of  another  person ;  and,  since 
unlimited  power  of  disposition  includes  unlimited 
power  to  charge,  as  the  greater  includes  the  lesser, 
she  may  likewise  charge  it  with  the  payment  of 
any  debt  or  engagement  she  may  make,  whether 
as  principal,  for  her  own  benefit  or  that  of  her 
estate,   or  as  surety   for  the  benefit   of  another. 

This  must  be  so;  for  if  she  can  dispose  of  or 
charge  her  property  for  but  one  purpose,  or  for  par- 
ticular purposes  only,  then  her  power  of  disposition 
or  to  charge  is  not  unlimited,  but  limited.  '  To  be 
unlimited,  the  power  must  include  every  disposition 
and   every  charge  made   with   appropriate   formality. 
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The  validity  of  a  married  woman's  sale  of  her 
separate  estate  depends,  first,  upon  her  power  to 
make  the  sale,  and,  secondly,  upon  the  mode  in 
which  it  was  made — not  upon  the  purpose  for  which 
she  disposed  of  the  property,  nor  upon  the  use  to 
which  she  put  the  purchase-money.  The  latter 
matters  are  important  only  when  made  so  by  the 
terms   of  the   settlement. 

The  same  is  true  as  to  a  charge  upon  her  sep- 
arate estate.  Its  validity  depends  upon  her  power 
to  make  the  charge  and  the  manner  in  which  it 
was  done,  rather  than  upon  her  relation  to  the  debt 
as   principal   or  as   surety. 

If  it  be  found  in  a  given  case,  that  her  power 
of  disposition  was  unlimited,  and  that  her  deed  or 
her  charge  has  been  made  according  to  the  forms 
of  law,  then  a  Court  of  Equity  will  enforce  her 
contract   according  to   its   terms. 

It  is  well  settled  in  this  State  that  a  married 
woman,  owning  a  separate  estate,  without  limitation 
or  restriction  upon  her  power  of  alienation,  may 
charge  that  estate  "  with  her  contracts  or  engage- 
ments" by  an  express  agreement  to  that  eftect.  Lyt- 
ion  V.  Baldwin^  8  Hum.,  210;  Cherry  v.  Clements^ 
10  Hum.,  552;  Miller  v.  Kirby^  4  Cold.,  3;  Shacklett 
V.  Polk,  4  Heis.,  115 ;  Ragsdale  v.  Gossett,  2  Lea, 
736;    Jordan   v.    Keeble,   85   Tenn.,   412. 

That  agreement  is  sufficient,  and  will  be  enforced 
in  a  Court  of  Equity,  not  as  a  lien,-  but  as  a  mere 
charge,  if  coptained  in  the  face  of  a  promissory 
note   executed    by  the    married   woman    (Warren  v. 
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Freeman^  85  Tenn.,  513);  or,  if  in  parol,  the  whole 
contract  or  engagement  being  in,  parol.  Eckerly 
V.  McGhee^  85  Tenn.,  661.  Privy  examination  is 
not  essential  to  the  efficq^cy  of  such  an  agreement. 
Menees  v.  Johnson,   12   Lea,   561. 

In  England  and  some  of  the  States,  the  inten- 
tion to  make  the  charge  may  be  inferred;  here  it 
must  be  distinctly  expressed  as  a  part  of  the  con- 
tract. 

The  will  under  which  Mrs.  Helm  holds  the 
property  here  in  question,  imposed  no  limitation 
or  restriction  upon  her  power  of  disposition  ;  hence, 
under  the  rule  heretofore  stated  as  now  prevailing 
in  this  State,  her  power  of  disposition  was  un- 
limited. 

Having  unlimited  power  of  disposition,  she  also 
had,  as  an  essential  part  of  that  power,  unlimited 
authority  to ,  charge  such  property  with  any  con- 
tract or  engagement  she  might  make,  whether  it 
be  for  her  own  advantage,  or  merely  as  surety  for 
her  son ;  and,  having  exercised  that  authority  in 
a  legally  recognized  mode — that  is,  by  an  express 
agreement  in  the  face  of  the  note — the  charge  is  \ 
valid  and   should   be   enforced. 

That  she  owns  only  a  life  estate  in  the  prop- 
erty, and  not  the  fee,  makes  no  diifference.  The 
charge  is  good  to  the  extent  of  her  interest.  Bullpin 
V.  Clarke,  17  Vesey,  365 ;  Stead  v.  Nelson,  2  Bea- 
van,  245 ;  JBuline  v.  Tenant,  1  Leading  Cases  in 
Equity   (White   &   Tudor),   *394  and   note. 

Until   now,  this   Court  has   not  held   that  a  ferae 
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eooertj  without  express  authority  to  that  end,  may 
charge  her  separate  estate  with  the  payment  of  a 
debt  to  which  her  relation  is  one  of  suretyship 
merely;  nevertheless,  we  think  such  is  the  plain 
logic  and  necessary  result  of  the  settled  ruling  that 
her  power  of  disposition  is  unlimited  when  the 
instrument  under  which  she  claims  the  property 
contains  no  limitation  or  restriction  upon  that ' 
power.  In  that  sense,  and  to  that  extent,  the  cases 
establishing  that  rule  are  authority  for  the  decision 
made   in    this   case. 

The  unreported  case  of  Embry  ^  Frierson  v.  J. 
H,  Hoge  and  wife,  decided  by  this  Court  at  this 
place,  December  term,  1879,  is  cited  and  relied  on 
by  counsel  of  Mrs.  Helm  as  an  authority  precisely 
in  point  and  directly  opposed  to  the  decision 
made  herein.  The  Court,  in  that  case,  after  stat- 
ing the  facts  of  the  record,  said :  *'  The  question 
then  is,  had  she  [Mrs.  Hoge,  the  wife]  the  power  to 
charge  her  separate  estate  for  the  payment  of  a  se- 
curity debt  of  her  husband,  by  the  simple  execution 
of  a  promissory  note  with  this  stipulation  upon  its 
face?"  In  answering  that  question,  the  Court,  upon 
elaborate  consideration  of  the  provisions  of  the  in- 
strument creating  the  separate  estate,  held  that  they 
repelled  "the  idea  that  the  grantor  intended  that  the 
estate  should  in  this  mode  be  made  subject  to  the 
husband's  debts;"  and;  after  so  holding,  the  Court 
added:  "Besides,  the  weight  of  authority  probably 
is,  that  where  the  power  to  charge  the  estate  is 
expressly  given,  the  married  woman  can  only  charge 
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it  for  her  own  benefit  or  for  the  improvement  of 
tlie  estate.  See  Maberry  v.  Neely,  5  Hum.,  337, 
and  the  authorities  cited  by  Judge  Cooper  in  Chat- 
terfon   v.    Young,   2   Tenn.   Chy.,   772." 

It  is  readily  seen  that  the  decision  in  that  ease 
was  put  upon  the  ground,  that  Mrs.  Hoge's  power 
was  so  restricted  by  the  terms  of  the  settlement 
that  she  could  not  charge  her  separate  estate  with 
her  husband's  debts.  As  to  what  she  might  have 
done  in  that  regard  had  her  power  of  disposition 
been  unlimited,  as  in  this  case,  the  Court  did  not 
decide,  and  could  not  have  decided,  but  only  ex- 
pressed the  opinion  that  "  the  weight  of  authority 
probably"  was  that  the  married  woman,  in  such  a 
case,  could  only  charge  her  separate  estate  "  for 
her  own  benefit  or  for  the  improvement  of  the 
estate." 

In  the  case  of  Maberry  v.  Neely,  5  Hum.,  337, 
the  married  woman's  separate  estate  was  held  not  to 
be  bound  for  the  payment  of  bills  single,  upon  the 
ground,  as  stated  in  the  opinion,  that  "  she  became 
a  party  to  them  as  surety  for  Lee  and  for  her  hus- 
band, and  for  no  beneficial  object  or  contract  of  her 
own."  But  it  did  not  appear  in  that  case  that  she 
had  expressly  agreed  in  the  bills  single  to  charge 
her  separate  estate  with  their  payment;  hence,  the 
Court  did  not  there  consider,  and  could  not  have 
decided,  what  the  effect  of  such  an  agreement 
would   have   been. 

In  Chatterton  v.  Young,  2  Tenn.  Chy.,  771,  it 
was   decided   that  the  notes  there  involved   were  not 
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a  charge  upon  the  separate  estate  of  the  married 
woman,  because  it  did  not  appear  that  they  were 
signed  by  her,  and,  further,  because  they  did  not 
contain   an  express   stipulation   charging   such  estate. 

In  Arrington  v.  Roper,  3  Tenn.  Chy.,  572,  the 
married  woman's  express  stipulation  to  bind  her 
separate  estate  for  debts  of  her  husband,  was  held 
to  be  invalid,  because  the  deeds  under  which  she 
received  the  property  authorized  her  to  dispose  of 
it  for  re-investment  only,  thereby  excluding  her  right 
to   make   such   a  charge. 

It  is  true  that  in  each  of  the  last  two  cases, 
the  learned  Judge  Cooper,  who  decided  them,  ex- 
pressed the  opinion  that  the  better  authorities 
denied  the  power  of  the  wife  to  charge  her  sepa- 
rate estate  with  debt  for  which  she  was  surety  of 
her  husband  (2  Tenn.  Chy.,  772;  3  Tenn.  Chy., 
674,  575),  but  that  expression  of  opinion  could 
not  have  been,  and  was  not  intended  as  an  adju- 
dication  of  the   question. 

No   more   was   the   question  raised,  or   decided,  in 

McClure  v.  Harris,   7   Ileia.,   379,  or  in   Robertson  v. 

Wilburn,  1     Lea,   633,  for  in   neither  of    those  cases 

had  the   wife   agreed   to   charge   her  separate   estate. 

Such  are  the  Tennessee  cases  which  may  have 
been  supposed  to  reflect,  in  some  measure,  upon  the 
power  of  a  m^irried  woman  to  charge  her  separate 
estate  with  security  debts.  A  brief  review  of  them 
shows   that  they   do   not   decide   the   question. 

It  is  not  deemed  essential  or  important  to  cite 
or  review   the   conflicting  decisions   of    other   Courts 
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upon  this  subject,  or  to  determine  upon  which  side 
of  the  question  a  majority  of  the  adjudged  cases  are 
found.  It  is  sufficient  to  say,  that  we  are  convinced 
that  the  preponderance  of  authority  and  the  weight 
of  reason  are  in  favor  of  the  proposition  that  the 
charge  may  be  made  when  the  wife's  power  of  dis- 
position is  unlimited,  as  in  the  case  now  before  us* 
That  has  long  been  the  settled  rule  in  England. 
There  the  separate  estate  of  a  feme  covert  was  sub- 
jected to  the  payment  of  her  bond,  as  surety^  in 
Heartley  v.  Thomas^  15  Vesey,  596;  of  her  guaranty 
for  the  price  of  goods  sold  to  her  husband,  in  Mor- 
rell  V.  Cowan,  L.  R.,  6  Ch.  Div.,  166;  of  the  joint 
and  several  note  of  husband  and  wife  for  money 
loaned  to  them,  in  Davies  v.  Jenkins^  lb.,  728;  of 
their  joint  bond  for  money  loaned  to  him,  in  Stan- 
ford V.  Marshall,  2  Atkyn,  68 ;  of  their  joint  bonds^ 
one  for  money  loaned  to  him  and  the  other  for 
money  loaned  to  her,  in  Hullne  v.  Tenant,  1  L.  C* 
E.  (W.  &   T.),   *394. 

In  Stephen  v.  Beall,  22  Wallace,  337,  the  defense 
was,  that  it  was  not  competent  for  a  married  woman 
to  incumber  her  separate  property  to  secure  the  debts 
of  her  husband.  Responding  to  that  question,  the 
Supreme  Court  of  the  United  States,  said :  "  The 
doctrine  that  a  married  woman  has  the  power  to 
charge  her  separate  estate  with  the  payment  of 
her  husband's  debts,  or  any  other  debt  contracted 
by  her  as  principal  or  as  surety,  has  been  uniformly 
sustained  for  a   long  period   of  time." 

Mr.   Pomeroy   mentions   three  "  general   types "  of 
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American  cases  involving  the  question  of  a  mar- 
ried woman's  power  to  charge  her  separate  estate 
with  her  contracts  of  suretysldp.  He  says  that  in 
the  first  of  those  types,  including  comparatively 
few  States,  she  has  not  that  power,  but  that  in 
the  second  and  third,  embracing  a  majority  of  the 
States,  she  has  the  power  and  may  make  it  ef- 
fective by  express  stipulation,  3  Pom.  Eq.  Jur.,  Sec. 
1126.  It  is  also  said,  in  14  Am.  &  Eng.  Ency. 
of  Law,  626,  and  in  22  lb.,  12  and  13,  that  such 
power  exists   in   most   of  the   States. 

The  third  section  of  Chapter  99,  Acts  of  1869- 
70  (Code,  T.  &  S.,  2486c;  M.  &  V.,  3350)  is  not 
applicable  in  this  case,  because  there  was  no  privy 
examination  of  Mrs.  Helm,  as  required  by  the 
second  section  (Code,  T.  &  S.,  24866;  M.  &  V., 
8347)   of  that  Act. 

Affirmed. 
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Gates   v.   Card. 
(Nashville.      January   11,  1894.) 

1.  Deed.     Delrnety  and  acceptance. 

A  deed  becomes  irrevocable,  and  invests  the  grantee  with  absolute  title, 
where,  after  being  signed  and  acknowledged,  it  is  delivered  to  the 
grantee  unconditionally,  and  retained  by  him  for  nearly  two  years, 
both  parties  intending  that  it  should  take  effect.     (Postf  pp,  JSSSSg-) 

2.  Same.     Second  deed  void. 

And,  in  such  case,  no  title  remains  in  the  vendor,  and  none  can  be 
passed  by  his  subsequent  deed  to  another  for  the  same  land.  {Post, 
PP' 339^  340^) 

3.  Same.     Purchaser's  rights* 

And  a  purchaser  from  the  first  grantee  upon  the  faith  of  his  duly  regis- 
tered deed  is  not  affected  by  the  subsequent  destruction  or  cancel- 
lation of  that  deed  and  conveyance  of  the  land  to  another  by  the 
original  grantor.     ( Post,  pp,  sjg,  340, ) 

4.  Resulting  Trust.     Insufficient  evidence  of. 

The  uncorroborated  evidence  of  husband  and  wife  will  not  support  the 
wife's  claim  to  a  resulting  trust  in  the  husband's  property  where  the 
rights  of  third  persons  are  involved.     (Post,  340,  341.) 

Cases  cited  and  approved :  Page  v.  Gillentine,  6  Lea,  240 ;  Groten- 
kemper  v.  Carver,  9  Lea,  280;  Hardison  v.  Billington,  14  Lea,  346. 

5.  Same.     Not  available  against  an  innocent  purchaser. 

A  resulting  trust  cannot  be  set  up  against  an  innocent  purchaser.    (Post, 

P'  34^- ) 

Cases  cited  and  approved:  Sand  ford  v.  Weeden,  2  Heis.,  71-81;  Gor- 
don v.  English,  3  Lea,  640;  Chad  well  v.  Wheless,  6  Lea,  312;  Moore 
7'.  Walker,  3  Lea,  665. 

6.  Estoppel.      Of  married  woman  by  joining  husband  in  signing  deed. 

By  joining  her  husband  in   the  execution  of  his  deed,  the  wife  estops 
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herself  to  dispute  the  grantee's  title  thereunder,  although  her  name 
does  not  appear  in  the  face  of  the  deed  as  a  grantor.     {Post^  pp,  341^ 

Cases  cited  and  approved:  Berrigan  v,  Fleming,  2  Lea,  271  ;  Anderson 
2/ Akard,  15  Lea,  192. 


FROM     MARSHALL. 


Appeal  from  Chancery  Court  of  Marshall  County. 
Walter  S.   Beardbn,   Ch. 

Thos.  R.  Myers  and   James   H.  Lewis  for  Gates. 

SwANSON   &  Marshall   for   Card. 

Wilkes,  J.  This  bill  is  filed  to  perpetually  en- 
join a  writ  of  possession,  issued  from  the  Chan- 
cery Court  of  Marshall  County  upon  a  decree  and 
procedendo  from  this  Court.  The  Chancellor  granted 
the  relief  prayed,  and  Card  and  wife  have  ap- 
pealed  and   assigned   errors. 

The  controversy  involves  the  title  to  a  house 
and  lot  in  Belfast,  Marshall  County.  Prior  to  the 
filing  of  the  bill  in  this  cause,  there  was  a  litiga- 
tion involving  the  same  property  between  the  de- 
fendants and  Thos.  Gates,  the  style  of  the  cause 
being  Gates  v.  Montgomery  et  al.  Upon  final  hear- 
ing of  that  controversy  in  this  Court,  it  was  de- 
creed  that    the    right   to   the    property   was   in   Mrs. 
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Card,  and  the  cause  was  remanded  to  the  Chan- 
cery Court  of  Marshall  County,  to  the  end  that  a 
writ  of  possession  might  issue  from  that  Court  to 
put  Mrs.  Card  in  possession,  and  such  writ  was 
issued  by  that  Court.  Thereypon,  Nannie  Gates, 
wife  of  Thoe.  Gates,  and  C.  S.  Chapman,  as  next 
friend  for  the  minor  children  of  Thos.  and  Nannie 
Gates,  none  of  whom  were  parties  to  the  suit  of 
Gates  V.  Montgomery  et  al.,  filed  the  present  injunc- 
tion bill  to  stay  and  perpetually  enjoin  the  execu- 
tion of  said  writ  of  possession,  upon  the  theory 
that  the  house  and  lot  belonged  to  them,  and  that 
Thos.  Gates,  the  father,  had  merely  held  it  as 
trustee  for  them. 

It  appears  that,  in  April,  1883,  Thos.  Gates 
bought  the  house  and  lot  frofai  B.  M.  Curtis,  and 
took  deed  to  the  same  directly  to  himself  and  in 
his  own  right,  and  with  no  conditions,  limitations, 
or  trusts.  This  deed  he  carried  home  and  placed 
in  a  trunk  or  closet,  where  it  remained  until  Feb- 
ruary 10,  1885.  At  that  date  another  deed  was 
executed  by  Curtis,  conveying  the  same  house  and 
lot  to  Thos.  Gates,  as  trustee  for  his  wife  and 
children,  and  with  certain  limitations  not  necessary 
to   mention. 

What  became  of  the  first  deed  is  left  in  un- 
certainty. Curtis,  the  maker,  says  that  he  took  it 
up  and  destroyed  it  when  he  executed  the  second 
deed,  but  Gates,  the  grantee,  does  not  remember 
whether  it  was  taken  up  and  destroyed  by  Curtis 
or   not.      The    last   deed    remained    in    Gates'    house 
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until  February  14,  1890,  when  it  was  registered  in 
Marshall   County. 

In  July,  1885,  prior  to  the  registration  of  this 
latter  deed,  but  after  its  execution,  Mrs.  Card 
bought  the  property,  and  took  a  deed  to  the  same, 
signed  by  Grates  and  his  wife,  Nannie  Gates,  and 
,has  paid  the  purchase-money,  and  now  insists  that 
she  is  an  innocent  purchaser  from  Thos.  Gates, 
without  notice  of  any  trust  upon  the  land  in  favor 
of    Mrs.   Gates   and  her  children. 

It  appears  that  one  R.  S.  Montgomery  acted  as 
agent  for  Mrs.  Card  and  her  husband  in  purchas- 
ing this  land  from  Gates,  and  during  his  negotia- 
tions with  Gates  he  inquired  about  the  title,  and 
was  assured  by  Gates  that  it  was  all  right,  and,  as 
an  evidence  of  this,  exhibited  to  him  the  first  deed 
made  by  Curtis  to  him,  vesting  the  title  to  the 
property  in  Gates  alone  and  without  any  trust. 
Montgomery,  after  examining  the  deed,  agreed  to 
buy  the  property  if  Gates  would  have  the  deed 
registered,  which    Gates   promised  to  do. 

Montgomery,  under  the  impression  that  the  deed 
had  been  registered,  as  promised,  prepared  a  deed 
to  Mrs.  Card,  which  was  signed  by  Gates  and  wife 
and  delivered  to  Montgomery  or  Mrs.  Card.  A  cash 
payment  was  made,  and  notes  executed  for  the 
balance  of  the  purchase-money.  At  this  time 
neither  Montgomery  nor  Mrs.  Card  had  any  notice 
of  the  second  deed,  which  put  the  title  to  the 
property  in  trust  for  Mrs.  Gates  and  her  children. 
22— 9  p 
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It  was  in  the  possession  of  Gates  and  wife,  and 
had   never  heen   registered. 

While  Mrs.  Gates  signed  the  deed  to  Mrs.  Card 
with  her  husband,  her  name  is  not  mentioned  in 
the  body  of  the  deed.  It  was  properly  acknowl- 
edged  by   both   husband   and   wife. 

About  the  time  of  the  final  decree  of  this*  Court 
in  the  case  of  .Gates  v.  Montgomery  et  al.^  the  result 
of  which  was  unfavorable  to  Gates  and  in  favor 
of  Mrs.  Card,  for  the  possession  of  the  property, 
the   second   deed   was   registered. 

Upon  these  facts  the  Chancellor  was  of  opinion, 
and  decreed,  that  Thos.  Gates,  the  husband,  had 
practiced  a  fraud  upon  Mrs.  Card,  and  upon  Mont- 
gomery, her  agent,  in  representing  that  he  held  the 
land  in  his  own  right,  and  in  exhibiting  the  deed 
to  that  eflfect,  but  that  Mrs.  Gates  and  her  chil- 
dren were  no  parties  to  this  fraud  and  were  not 
affected  by  it,  and,  furthermore,  that  the  father, 
Thos.  Gates,  practiced  a  fraud  upon  his  wife  and 
children   in   thus   making   this   sale. 

He  also  held  that,  under  the  facts  as  detailed  in 
the  evidence,  the  first  deed  had  never  been  deliv- 
ered or  accepted,  and  that  the  property  was  bought 
with  the  means  of  Mrs.  Gates,  under  an  agreement 
that  the  title  should  be  taken  to  her,  as  was  done 
by  the  second  deed,  and,  as  a  consequence,  Mrs. 
Gates  and  her  children  were  entitled  to  the  prop- 
erty, and  Mrs.  Card  was  perpetually  enjoined  from 
obtaining  possession  of  the  same,  although  she 
was   held   to  be   an   innocent  purchaser  for  valuable 
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conBideration    paid    before    any   notice    of    the    trust 
character  of  the  property. 

The   Chancellor  in   his   discretion   taxes  Gates  and 
his  wife  with   the   costs. 

We  think  the  Chancellor  is  in  error  upon  sev- 
eral grounds. 

We  are  of  opinion  that  the  first  deed  was  de- 
livered to  Thos.  Grates,  and  accepted  by  him,  in 
April,  1883.  It  was  received  by  him  and  placed 
in  a  trunk  or  closet,  and  retained  until  February, 
1885.  It  is  true  he  says  this  deed  was  not  com- 
plete, but  he  fails  to  state  in  what  sense  it  was 
incomplete.  It  was  exhibited  by  him  to  Mont- 
gomery, the  agent  of  Mrs.  Card,  as  the  muniment 
of  his  title,  and  on  the  faith  of  it  the  purchase 
by  Mrs.  Card  was  made.  It  was  then  complete, 
with  the  exception  that  it  had  not  been  registered, 
but  was  signed  and  acknowledged  by  Curtis  and 
wife.  It  is  also  true  that  Mrs.  Gates  says  she  did 
not  accept  this  deed.  This  is,  in  a  sense,  no  doubt 
true,  inasmuch  as  the  deed  was  made  to  her 
husband  and  not  to  her.  It  was  not  incumbent 
on  her  to  accept  it,  but  it  does  appear  that  she 
had  full  knowledge  of  it  and  made  no  objection  to 
it,  and  for  two  years  or  more  made  no  demand 
upon  Curtis,  the  maker,  for  any  correction  of  it, 
and  not  until  about  the  time  when  Mrs.  Card  bad 
gained  the  property  in  her  litigation  with  Thos. 
Gates,  the  husband. 

Whether  the  first  deed  was  destroyed  or  deliv- 
ered  up   is    uncertain,  and,  in   our    view,  immaterial. 
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The  title  to  this  property  was  by  it  vested  in 
Thos.  Gates,  the  husband,  and  the  canceling,  deliv- 
ery up,  or  destruction  of  the  deed  could  not  affect 
Mrs.  Card,  whose  rights  had  been  fixed,  in  the 
meantime,  on  the  faith  of  it.  When  Curtis  made 
the  second  deed  to  Gates  for  the  benefit  of  his 
wife  and  children,  there  was  no  title  or  estate  in 
him  that  he  could  convey,  and  that  deed  was  a 
nullity  as  to  Mrs.  Card,  whose  rights  had  intervened. 

The  only  theory  upon  which  Mrs.  Gates  and 
her  children  can  hold  the  property  is,  therefore,  not 
this  deed,  but  upon  the  idea  that  her  means  bought 
it,  and  were  invested  in  it,  under  an  agreement 
that  the  title  was  to  be  taken  to  her,  and  thus 
establish   a   resulting  trust  in   her   favor. 

She  states,  in  general  terms,  that  her  property 
or  means  contributed  to  the  purchase  of  this  prop- 
erty under  such  an  agreement.  She  states  that  at 
the  time  she  was  married  she  owned  some  prop- 
erty which  she  inherited  from  her  mother,  and  that 
it  had  always  been  agreed  between  herself  and 
her  husband  that  this  should  be  her  individual 
property,   and   not   that   of  her  husband. 

It  appears  that  her  marriage  occurred  some  ten 
years  or  more  before  this  transaction,  and  we  are 
called  upon  to  believe  that  this  property,  whatever 
it  was,  was  thus  held  during  this  time.  She  fails 
to  specify  in  wiiat  the  property  consists,  or  how  it 
had  been  kept  separate,  or  how  much  there  was 
of  it.  It  is  worthy  of  note  also  that  neither  she 
nor   her   husband   state  that    the   wife's    money  paid 
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for  the  lot,  but  simply  that  it  contributed  to  it, 
but  how  or  to  what  extent  is  not  stated.  The 
only  reference  as  to  the  character  of  the  property 
is  the  statement  of  the  wife  that  she  had  an  un- 
divided interest  in  some  land,  but  whether  it  was 
sold  and  the  proceeds  invested  in  this  lot  there  is 
no  evidence  whatever.  This  could  not  have  been 
the  property  which  she  says  was  agreed  to  be 
kept  separate,  inasmuch  as,  if  it  was  an  undivided 
interest  in  real  estate  descended  to  her,  the  title 
would  be  vested  in  her  and  no  agreement  would 
be  necessary.  The  testimony  of  the  husband  and 
wife  is  in  very  general  terms,  and  is  wholly  uncor- 
roborated by   any   other  testimony. 

A  resulting  trust  in  the  wife  cannot  be  sus- 
tained upon  the  uncorroborated  testimony  of  the 
husband  and  wife,  as  against  third  persons.  Page 
V.  Gillentiney  6  Lea,  240;  Groteiikemper  v.  Carver, 
9  Lea,  280;  Hardison  v.  Billington,  14  Lea,  346. 
Neither  can  it  be  set  up  as  against  an  innocent 
purchaser.  Sandford  v.  Weeden,  2  Heis.,  71-81 ; 
Gordon  v.  English,  3  Lea,  640;  Chadwell  v.  Wheless, 
6  Lea,  312;    Moore   v.    Walker,   3   Lea,   665. 

Mrs.  Gates  has  no  status  in  a  Court  of  Equity, 
because  she  signed  the  deed  to  Mrs.  Card  with 
her  husband,  and,  while  this  may  not  be  sufficient 
to  convey  any  interest  in  the  land  which  she 
might  have  had,  because  her  name  is  not  used  in 
the  face  of  the  deed  conveying  the  property,  still  it 
is  sufficient  to  estop  her  from  disputing  Mrs.  Card's 
title  to  the  property.      Berrigan   v.   Fleming,  2   Lea, 
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271;  Anderson  v.  Akardy  15  Lea,  192.  Her  chil- 
dren are  mere  volanteers,  and  mast  stand  or  fall 
upon  the  rights   and  equity  of  the-  mother. 

The  decree  of  the  Chancellor  must  be  reversed 
and  the  Injunction  dissolved,  and  a  writ  of  posses- 
sion will  issue  from  this  Court  to  put  Mrs.  Card 
into  possession  of  the  property. 

The  costs  of  the  cause  in  this  Court  and  in 
the  Court  below   will  be  paid  by   complainants. 
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Roberts  v.  Lamb. 
{Nashoille.     January   12,   1894.) 

Slander.      Variance  between  pleadings  and  proof ,     Rule. 

In  actions  for  defamation,  the  material  and  actionable  words  must  be 
proved  strictly  as  they  are  alleged  in  the  declaration.  It  is  not  suffi- 
cient to  prove  equivalent  words.  The  plaintiff  need  not  prove  all 
the  words  laid  in  the  declaration,  unless  it  takes  all  of  them  to  con- 
stitute the  cause  of  action ;  but  he  must  prove  enough  of  the  words 
laid  to  amount  to  the  substance  of  the  charge,  and  this  must  be  done 
by  proof  of  the  identical  words  laid.  Equivalent  words,  or  words  of 
similar  import,  will  not  do.     A  variance  is  fatal. 

Cases  cited  and  approved :  Hancock  z/.  Stephens,  ii  Hum.,  506;  Daw- 
son V,  Holt,  1 1  Lea,  592. 


FROM    MARSHALL. 


Appeal  in  error  from  Circuit  Court  of  Marshall 
County.      Robert  CantRbll,  J. 

A.  -N.  Miller  and  Swanson  &  Marshall  for 
Roberts. 

Fussbll  &  WiLKBS, .  Smithson  &  Mbrritt,  and  W. 
J.  Leonard,  for  Lamb. 

McAlistbr,  J.  The  plaintiff  below,  Mrs.  Mamie 
Lamb,  recovered  a  verdict  and  judgment  in  the 
Circuit   Court  of    Marshall   County   against    the    de- 
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fendant,  Sidney  Roberts,  for  the  sum  of  seven 
hundred   and  fifty   dollars    in    an   action   of    slander* 

Motions  for  new  trial  and  in  arrest  of  judgment 
having  been  overruled,  Roberts  appealed,  and  has 
assigned  errors.  The  only  assignment  of  error 
necessary  to  be  noticed  is  the  following,  to  wit: 
"Because  the  substance  of  the  charge  is  not  proven, 
and  because  there  is  a  variance  between  the  alle- 
gations and  the  proof."  The  law  on  this  subject 
is  thus  laid  down  in  Newell  on  Defamation,  Libel, 
and  Slander,  at  page  804,  as  follows :  "  In  actions 
for  defamation,  the  material  and  actionable  words 
must  be  proved  strictly  as  they  are  alleged  in  the 
declaration.  It  is  not  sufficient  to  prove  equivalent 
words.  *  *  *  The  plaintiff  need  not  prove 
all  the  words  laid  in  the  declaration,  unless  it 
takes  all  of  them  to  constitute  the  cause  of  ac- 
tion ;  but  he  must  prove  enough  of  the  words 
laid  to  amount  to  the  substance  of  the  charge, 
and  this  must  be  done  by  proof  of  the  identical 
words  laid.  Equivalent  words  or  words  of  similar 
import  will  not  do.  A  variance  is  fatal."  To 
the  same  effect  are  our  own  cases.  Hancock  v. 
Stephens,  11  Hum.,  506;  Dawson  v.  Holt,  il  Lea, 
592. 

It  is  charged  in  the  first  count  of  the  declara- 
tion that  the  defendant,  Sidney  Roberts,  falsely, 
maliciously,  and  wrongfully  imputed  fornication  to 
the  plaintiff,  Mrs.  Mamie  Lamb,  by  saying  that 
she  had  given  birth  to  a  bastard  child  before  her 
marriage    to    Lamb,   and    that    said     child    was    yet 
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alive  and  about  four    years    old,   and    that    plaintiff 
was   an   unchaste   woman. 

The  second  count  charges  that  the  defendant, 
Sidney  Roberts,  used  the  following  language  con- 
cerning the  plaintiff  to  wit:  "That  as  he  passed 
on  the  public  highway  by  the  plaintiff's  residence, 
he  saw  plaintiff  standing  in  the  door  of  her  hus- 
band's home,  and  that  he  saw  she  was  in  a  fam- 
ily way,  and  too  far  gone  for  this  to  have  oc- 
curred since  her  marriage  to  her  husband,  and 
said  that  was  the  cause  of  their  separation,  and 
of  Mr.  Lamb  taking  her  home  to  her  mother, 
and  that  Lamb  had  found  out  that  his  wife  had 
been  guilty  of  bastardy  before  Jie  married  her,  and 
that  they  would  never  live  together  again,  and  he 
had  thought,  since  his  first  knowledge  of  her,  that 
she   was   not  the   right   kind   of   a   woman." 

We  have  carefully  examined  this  record,  with  a 
view  of  ascertaining  whether  the  language  laid 
in  either  count  of  the  declaration,  or  a  sufficient 
number  of  the  words  laid  to  constitute  the  charge 
of  unchastity,  fornication,  or  bastardy,  is  to  be 
found  in  the  evidence,  and  we  have  wholly  failed 
to  find  such  proof.  There  is  proof  of  equivalent 
words  or  words  of  similar  import,  but  none  of 
the  identical  words   laid   have   been   proved. 

The  judgment  of  the  Circuit  Court  is  reversed, 
and   the   cause   remanded. 
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Ben  Roy  Irvinb  v.  Dkan. 
{Nashville.      January   15,   1894.) 

1.  Attachment.     Parties, 

A  debtor  who  has  made  a  general  assignment,  though  a  proper  party, 
is  not  a  necessary  party,  to  an  attachment  suit  brought  against  his 
assignee  and  a  secured  creditor  to  impound  the  amount  due  to  the 
latter  under  the  assignment,  and  to  subject  it  to  the  payment  of  his 
debts.     (Post,  pp.  347-350' ) 

2.  Same.     Set-off  not  allowable. 

Where  the  creditor  of  a  bank  cashier  has  attached  the  latter's  deposit 
in  the  bank,  no  set-off  can  be  allowed  the  bank  upon  the  cashier's 
account,  as  against  such  attaching  creditor,  for  unliquidated  damages 
resulting  from  the  cashier's  gross  mismanagement  of  the  bank's  affairs. 
{Post,  pp,  sjOy  sS^' ) 

3.  Chancery  Practice.     Sivom  answer  to  a  petition. 

The  answer,  upon  oath,  of  thp  complainant  in  a  chancery  cause  to 
the  petition  of  an  intervenor  setting  up  an  adverse  claim,  has  not 
the  weight  and  effect  of  a  sworn  answer  to  a  bill  where  the  oath  is 
not  waived.  Its  denial  may  be  overcome  by  the  testimony  of  a  single 
wi  tness.     ( Post,  pp.  3s 'y  35^- ) 


FROM    MARSHALL. 


Appeal  from  Chancery  Court  of  Marshall  County. 
Walter  S.  Bearden,  Ch. 

James    H.    Lewis    and    James    Turney    for    Ben 
Roy   Irvine. 
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SwANSON  &  Marshall  and  C.  A.  Armstrong  for 
Dean. 

P.   C.   Smithson   for  Bank. 
A.   X.   Miller  for  Merriam. 

McAlister,  J.  Complainant  filed  this  bill  for 
the  purpose  of  rescinding  a  sale  of  certain  bank 
stock  which  he  had  purchased  from  the  defendant, 
Dean,  and  to  recover  back  the  purchase-money, 
upon  the  ground  of  fraud  in  the  sale.  It  appears 
from  the  record  that,  on  September  10,  1891,  the  de- 
fendant, Daan,  who,  at  that  time,  was  the  cashier  of 
the  Bank  of  Lewiaburg,  sold  to  complainant,  Irvine, 
ten  shares  of  the  capital  stock  of  said  bank — the 
individual  property  of  said  Dean.  Complainant 
paid  Dean  for  the  ten  shares  of  stock  the  sum  of 
41,250.  As  already  stated.  Dean  was  at  that  time 
cashier  of  the  bank,  and  had  formerly  been  its 
book-keeper,  and  was  perfectly  familiar  with  the 
<5ondition  and  internal  workings  of  said  institution. 
Complainant,  Irvine,  knew  comparatively  nothing 
of  the  business  of  said  bank,  and  relied  implicitly 
upon  the  good  faith  of  Dean.  .  The  latter  repre- 
sented to  Irvine  that  the  stock  was  paying  from 
"twenty  to  thirty  per  cent,  annually,  and  was,  there- 
ibre,  very  valuable.  The  stock  proved  to  be  worth- 
less. 

On  October  21,  1891 — a  little  more  than  one 
month  after  the  stock  was  purchased — the  bank 
failed,  and   made  a  general  assignment  for  the   ben- 
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efit  of  its  creditors.  On  October  24 — tliree  days 
after  the  assignment — complainant  filed  this  bill 
against  the  trustees  of  said  bank,  making  Dean  a 
party  by  publication.  The  bill  alleges  fraud,  mis- 
representation, and  concealment  on  the  part  of 
Dean  respecting  the  value  of  the  stock.  Writs  of 
attachment  and  garnishment  issued,  and  were  served 
on  the  trustees  of  the  bank,  attaching  all  choses 
in  action  and  effects  of  Dean  in  the  possession  of 
the  bank,  including  a  deposit  of  $631  to  the  credit 
of  Dean,  also  certain  notes  amounting  to  $500  due 
from  the  defendant,  Dabney,  to  Dean,  and,  like- 
wise, a  piano  in  the  hands  of  defendant,  Hayes. 
Pending  the  proceedings,  one  Willard  Merriam,  of 
Kansas,  intervened  by  petition,  and  asserted  a  claim 
to   the  Dabney   notes. 

The  Chancellor,  upon  the  pleadings  and  proof, 
decreed  a  rescission  of  the  sale  of  the  stock,  and 
pronounced  a  decree  in  favor  of  the  complainant 
for  $1,279.30,  amount  of  the  purchase-money,  with 
interest,  and  ordered  that  the  piano  attached  in  the 
cause  be  subjected  to  the  satisfaction  of  the  decree. 
The  Chancellor,  however,  was  of  opinion  that  com- 
plainant had  not  effectually  impounded  any  indebt- 
edness of  the  Bank  of  Lewisburg  to  defendant, 
Dean,  or  funds  in  the  hands  of  the  trustees  of 
said  bank,  and  was  therefore  entitled  to  no  relief 
in  that  respect.  The  Court  further  decreed  that 
petitioner,  Merriam,  had  established  his  title  to  the 
Dabney  notes,  and  was  entitled  to  all  of  said 
notes    in    the    hands    of    the    Clerk.      Complainant, 
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Irvine,  appealed  from  so  much  of  said  decree  as 
denied  satisfaction  of  his  decree  out  of  the  Dab- 
ney  notes  and  the  bank  deposit  to  the  credit  of 
Dean,  amounting  to  $631. 

The  first  error  assigned  is  that  the  Chancellor 
should  have  subjected  the  Dean  deposit  to  the  sat- 
isfaction of  complainant's  decree.  It  is  insisted 
there  was  no  error  in  this,  for  the  reason  that  the 
bank  was  not  a  party  to  the  bill  and  attachment 
proceedings  under  which  it  was  sought  to  reach 
the  indebtedness  by  depTosit  ffom  the  bank  to 
Dean,  and  compel  the  bank  to  pay  this  debt  to 
Irvine.  The  bill  alleges  that  Dean  had  a  deposit 
of  $600  in  bank,  and  the  Court  held  that  no  de- 
cree could  be  rendered  against  the  bank  for  this 
deposit,  because  the  bank  had  not  been  made  a 
party  to  the  bill.  It  is  insisted  by  appellants  that 
it  was  not  necessary  to  make  the  bank  a  party; 
that  it  was  sufficient  to  make  the  trustees  under 
the  assignment  parties;  that  the  deed  of  assign- 
ment conveyed  to  the  trustees  all  the  assets  of  the 
bank,  and  necessarily  included  the  deposits,  and 
that  such  was  the  intention  of  the  bank  in  mak- 
ing the   assignment. 

We  are  of  opinion  that  complainant,  by  virtue 
of  his  garnishment  attachment  served  upon  the 
trustees  of  the  bank,  fixed  a  lien  upon  Dean's 
deposit,  and  whatever  amount  may  be  due  Dean 
in  the  distribution  of  the  assets  of  the  bank  may 
be  subjected  to  the  payment  of  complainant's  de- 
cree.     We    are    further    of    opinion    that   while  the 
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bank  would  have  been  ;i  proper  party,  it  was  not 
a  necessary  party,  since  the  trustees  are  the  repre- 
sentatives of  the  bank,  and  hold  the  fund  sought 
to   be   reached   by  the  garnishment. 

It  appears  that  the  trustees  answered  that  they 
did  not  bold  any  deposit,  as  alleged,  subject  to 
attachment  until  a  settlement  should  be  had  of 
Dean's  account  with  the  Bank  of  Lewisburg.  Thi& 
answer  was,  of  course,  not  conclusive,  and  the 
proof  shows  that,  at  the  date  of  the  service  of 
the  garnishment,  the  trustees,  as  the  representatives 
of  the  bank,  were  indebted  to  Bean,  on  account 
of  his  deposit,  in  the  sum  of  $631,  and,  at  that 
time.  Dean  was  not  indebted  to  the  bank,  by  ac- 
count, note,  or  judgment.  It  is,  however,  insisted 
on  behalf  of  t^e  trustees  that  Dean  was  guilty  of 
gross  mismanagement  of  the  alfairs  of  the  bank,  in 
discounting  worthless  paper,  in  reckless  investment 
of  the  bank's  money,  and  other  acts  of  misfeasance 
and  malfeasance  in  office  as  cashier  of  said  bank. 
The  trustees  claim  that  Dean  is  liable  to  the  bank 
for  an  alleged  sum  of  $5,000,  on  account  of  mis- 
management, and  they  claim  the  right  to  hold  this 
deposit  as  partial  indemnity  to  the  bank.  Th^re 
was  no  debt  due  the  bank  by  account,  note,  or 
judgment  at  the  date  of  the  service  of  the  gar- 
nishment, and  a  set-off  against  this  deposit,  on 
account  of  Dean's  mismanagement  of  the  affairs  of 
the  bank,  cannot  be  maintained.  The  claim  of 
the   trustees  is    unascertained   and    unliquidated,   and 
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is  the  subject-matter  of  future  litigation  between 
the  bank  and   Dean. 

The  next  assignment  is  that  the  Dabney  notes 
should  have  been  subjected  to  the  payment  of 
complainant's  decree.  It  is  insisted  that  the  trans- 
fer of  these  notes  from  Dean  to  Merriam  was 
merely  colorable,  and  for  the  purpose  of  defeating 
complainant  in  the  collection  of  his  debt.  These 
notes  were  executed  on  October  11,  1891,  by  Dab- 
ney to  Dean  for  the  purchase  of  lots  lying  in 
Lewisburg.  As  already  stated,  Merriam  filed  his 
petition  in  these  proceedings,  claiming  the  Dabney 
notes  had  been  transferred  to  him.  The  deposition 
of  Dean  was  taken,  who  proves  that  these  notes 
.were  transferred  in  good  faith  to  Merriam,  in  part 
payment  of  an  interest  purchased  by  the  former 
in  an  insurance  agency  in  Kansas  City,  and  at  a 
time  anterior  to  the  filing  of  the  bill  in  this  case. 
While  there  are  some  circumstances  surrounding 
this  transfer  calculated  to  awaken  suspicion,  there 
is  no  evidence  of  fraud.  The  burden  of  proof  to 
establish  fraud  in  the  transfer  devolves  upon  the 
complainant. 

It  is  insisted,  however,  that  the  petition  o*f 
Merriam,  setting  up  title  to  these  notes,  does  not 
waive  an  answer  under  oath,  that  complainants,  in 
their  answer  to  this  petition,  deny  every  material 
averment  in  respect  to  the  transfer  of  the  notes, 
and  that  the  answer  is  sworn  to.  The  insistence 
is  that  the  sworn  answer  to  a  petition  is  equiva- 
lent   to   two  witnesses,  or   to   one  witness  with   cor- 
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roborating  circumstances.  It  suffices  to  say  that 
this  rule  of  chancery  practice  is  only  applicable  to 
bill  and  answer,  and  ha«  never  been  applied  to  a 
simple  petition.  There  was,  then,  no  proof  upon 
which  the  Chancellor  could  have  aubjected  the 
Dabney  notes  to  the  payment  of  complainant's  de- 
cree, and  the  decree,  in  this  respect,  is  affirmed. 
But,  in  respect  to  the  deposit  of  Dean,  the 
Court  holds  that  complainant,  by  service  of  his 
attachment  by  garnishment  upon  the  assignees  of 
the  bank,  fixed  a  lien  upon  Dean's  interest  in  that 
deposit,  and  complainant  will  be  entitled  to  recover 
whatever  amount  is  due  Dean  on  the  settlement 
of   the  trust  assignment. 

The   decree  of  the  Chancellor  in   this   respect  is 
reversed,   and   in   all    other   respects   affirmed. 
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Akin   v.  Jonb6. 
{Nashville.      January   17,   1894.) 

1.  Banks  AND  Banking.     Relation  of  collecting  dank  to  its  customer.     Gen- 

eral assignment. 

A  customer,  for  whom  a  bank  makes  a  collection  and  remits  the  fund 
collected  by  check  upon  another  bank,  which  is  not  paid  upon  pre- 
sentation, becomes  a  mere  creditor  of  the  collecting  bank  for  the 
amount  of  such- fund,  and  entitled  to  share  onIy/r(7  rata  with  other 
general  creditors  under  a  general  assignment  subsequently  made  by 
the  bank,  unless,  by  special  contract,  express  or  implied,  the  bank 
was  constituted  trustee  of  such  fund  for  its  customer,  and  the  fund 
remains  susceptible  of  identification.     {Post ^ pp.  360-364.) 

Case  cited  and  distinguished:  5  Am.  St.  Rep.,  85. 

2.  Same.     Same.      What  coftstitutes  collection. 

And  the  collecting  bank,  not  its  assignee,  has,  as  between  itself  and 
customer,  effected  the  collection  of  the  latter's  debt,  and  become 
debtor  for  the  fund,  where  the  bank,  before  making  a  general  assign- 
ment, accepted,  in  absolute  payment  of  the  debt,  the  check  of  its  cus- 
tomer's debtor  upon  itself,  overdrawing  his  deposit,  and  this  over- 
draft was  subsequently  collected  of  the  drawee  by  the  assignee  of  the 
bank,  for  benefit  of  all  its  creditors.     (Post ^  pp.  360-364.) 

Case  cited:  Howard  &  Co.  v.  Walker,  92  Tenn.,  456. 

3.  Same.     Rights  of  holder  of  protested  check. 

A  bank's  check  in  favor  of  its  creditor,  upon  its  funds  standing  to  its 
credit  in  another  bank,  which  the  latter  bank  declines  to  accept  or 
pay,  does  not  operate  as  an  equitable  assignment  to  the  payee  of  any 
part  of  the  drawer's  fund  on  deposit  in  the  drawee  bank,  so  as  to 
give  the  payee  a  prior  claim  upon  the  fund  wlien  it  is  collected  and 
distributed  under  the  drawer  bank's  subsequent  assignment  for  the 
benefit  of  all  its  creditors.     {Post^  pp.  364-368.) 

Cases  cited  and  approved:  Imboden  v.  Perriei  13  Lea,  504;  71  N.  Y., 
— ;  83  N.  Y.,  318;  46  N,  Y.,  87. 

Cited  and  distinguished:  Springfield  v.  Green,  7  Bax.,  302;  Schoolfield 
V.  Moon,  9  Heis.,  173;  Bank  v.  Merritt,  7  Heis.,  193. 

23— 9  P 
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4.  Assignment,  General.     Assignee's  attitude. 

Doctrine  re-affirmed  that  an  assignee  takes  the  debtor's  estate,  under  a 
general  assignment  for  benefit  of  his  creditors,  not  as  a  purchaser  for 
value,  l)ut  as  a  volunteer  and  representative  of  the  assignor,  and  sub- 
ject to  all  equities  and  defenses  that  would  have  been  available 
against  the  assignor  himself.     (Post,  p.  364,) 

Case  cited  and  approved:  Trust  Co.  v.  Bank,  91  Tenn.,  336. 


FROM    MAURY. 


Appeal  from  Chancery  Court  of  Maury  County. 
A.   J.   Abernathy,   Ch. 

Sam  Holding,  E.  H.  Hatchkr,  and  Gborob  T. 
Hughes   for  Akin. 

J.   C.   McReynolds   for  Jones. 

McAlister,  J.  The  question  presented  in  this 
record,  stated  in  general  terms,  is,  whether  the 
holder  of  two  certain  checks  drawn  by  the  Bank 
of  Columbia  prior  to  making  a  general  assignment, 
is  entitled  to  payment  in  full  out  of  certain  funds 
in  the  hands  of  the  assignee  of  said  bank,  or 
whether  said  check  holder  is  merely  a  general 
creditor  of  said  bank,  and,  as  such,  only  entitled 
to  a  ratable  share  in  the  distribution  of  its  assets. 
It  appears  from  the  record  that  on  October  17, 
1891,  the  Bank  of  Columbia  made  a  general  as- 
signment    for     the     benefit     of    its     creditors.      The 
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trustee  named  in  the  deed  having  declined  to 
serve,  A.  N.  Akin  was  duly  appointed  and  has 
been  administering  the  trust.  The  present  bill 
was  filed  by  the  trustee  against  the  creditors  of 
said  bank  for  the  settlement  of  all  matters  grow- 
ing out  of  .  said  trust,  and  for  the  adjudication  of 
all   questions   of   priorities. 

The  defendants,   J.   W.    Manier   &    Co.,   are   mer- 
chants   doing    business,   in     Nashville,    and,    on     or 
about    September    29,   1891,    inclosed    to    the    Bank 
of   Columbia    a    draft    on    Massey   &    Son,   of   Lips- 
comb,   Tenn.,    for    the    sum    of    $137.20,    drawn    by 
Manier   &   Co.   to   their   own  order  and   indorsed   by 
said   firm   to   the   Bank   of    Columbia   for   collection. 
Massey   &   Son,   the    drawees   of   said    draft,   on    Oc- 
tober   15,   1891,  gave    their    check   on    the   Bank   of 
Columbia    in    payment    of    said    draft,   which    over- 
drew their    account    in    said    bank    in    the    sum    of 
$102.12.      It    appears    that    Massey    &    Son    had    to 
their   credit   in   said   bank,   at   the   time    of    drawing 
the    check,    the    sum    of     thirty-five    dollars.      The 
draft   was   canceled    by   the    bank    and    delivered   up 
to   Massey   &   Son.      Manier    &    Co.,   in   their    letter 
inclosing   the   draft   for    collection,    had    directed   the 
bank    to    remit    the     proceeds     in    New    York    ex- 
change.     On    October    16,   1891,    the    Bank    of    Co- 
lumbia   sent  'to    Manier    &    Co.    its    check    on    the 
Merchants'    National    Bank    of    Louisville,    covering 
proceeds    of    draft    on    Massey    &    Son.      Manier    & 
Co.    received    said    check    on    October    17,   and    im- 
mediately   telegraphed    to    the    Merchants'    National 
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Bank  of  Louisville  to  know  if  this  check  would 
be  paid,  and  were  informed  that  it  would  not  be 
paid.  It  appears  that  on  the  same  day  the  Bank 
of  Columbia  made  a  general  assignment  for  the 
benefit  of  its  creditors.  Manier  &  Co.,  on  the 
same  day,  returned  this  check  to  the  Bank  of 
Columbia,  informing  its  cashier  they  would  claim 
payment  in  full  out  of  the  assets  of  said  trust. 
It  further  appears,  that  at  the  time  Manier  &  Co. 
received  the  draft  on  the  Merchants'  National  Bank 
of  Louisville,  Ky.,  there  was  to  the  credit  of  the 
Bank  of  Columbia  in  said  Louisville  bank  some- 
thing over  $2,250.  All  drafts  drawn  on  the 
Louisville  bank  by  the  Bank  of  Columbia  subse- 
quent, to  October  14,  1891,  were  refused  payment 
when  presented.  Some  time  after  the  aasignment, 
the  Merchants'  National  Bank  of  Louisville,  with 
the  assent  of  the  trustee  of  the  Bank  of.  Columbia, 
but  without  the  knowledge  of  Manier  &  Co.,  paid 
out  of  the  funds  to  the  credit  of  the  Bank  of 
Columbia  such  drafts  as  had  been  presented  to  it, 
in  the  order  of  presentation,  until  the  whole  fund 
was  exhausted.  The  telegram  sent  by  Manier  & 
Co.  to  the  Merchants'  National  Bank  was  received, 
and  payment  of  their  check  refused,  before '  the 
presentation  of  many  of  the  drafts  which  were 
afterwards  paid.  No  offer  has  been  made  to  pay 
the  draft  held  by  Manier  &  Co.,  and  there  are 
now  no  funds  with  which  to  pay  it  to  the  credit 
of  the  Bank  of  Columbia  in  the  Louisville  bank. 
It    further    appears,    that    after    the    affairs    of  the 
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Bank  of  Columbia  went  into  the  hands  of  the 
assignee,  Massey  &  Son  paid  their  overdraft, 
amounting  to  $102.12,  in  full  to  said  assignee. 
This  is  a  full  statement  of  facts  appearing  in  the 
record  with  respect  to  the  check  on  the.  Mer- 
chants' National  Bank  of  Louisville  given  by  the 
Bank  of  Columbia  to  Manier  &  Co.  for  the  pro- 
ceeds   of   their   draft   on   Massey   &   Son. 

The  Qther  claim  of  Manier  &  Co.  is  based  upon 
the  following  statement  of  agreed  facts:  It  appears 
that,  on  or  about  September  8,  1891,  Manier  &  Co. 
inclosed  to  the  Bank  of  Columbia  for  collection  the 
note  of  W.  K.  Stephens,  dated  July  3,  1891,  pay- 
able to  the  order  of  Manier  &  Co.,  and  due  Oc- 
tober 1  thereafter,  for  the  sum  of  $195.95.  The 
bank  wiis  directed  to  remit  the  proceeds  of  the 
note  to  Manier  &  Co.  in  New  York  exchange. 
On  October  13,  1891,  W.  K.  Stephens,  the  maker 
of  this  note,  paid  it  by  an  overdraft  on  the  Bank 
of  Columbia.  At  the '  time  his  check  was  given, 
the  account  of  Stephens  was  overdrawn  in  the 
sum  of  $1,100,  and  had  remained  overdrawn  since 
May  31,  1891.  On  October  13,  1891,  the  B^nk 
of  Columbia  sent  to  Manier  &  Co.  their  check  on 
the  Importers'  and  Traders'  National  Bank  of  New 
York  for  the  sum  of  $195.45,  with  the  advice  that 
it  was  given  for  the  amount  collected  on  the 
Stephens  note.  This  check  was  received  in  due 
course  of  mail  by  Manier  &  Co.  and  at  once  for- 
warded by  them  to  New  York  and  presented  for 
payment.      Payment     was     refused,     and     thereupon 
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the  check  was  protested  and  all  proper  notices 
given.  Manier  &  Co.  immediately  notified  the 
trustee  for  the  Bank  of  Columbia,  and  made  claim 
on   him   for  the   full   amount   of    the   check. 

As  already  stated  in  connection  with  the  Massey 
&  Son  draft,  the  Bank  of  Columbia,  on  October 
17,  1891,  made  a  general  assignment  for  the  benefit 
of  its  creditors.  It  further  appears,  that  when  the 
check  was  presented  to  the  Importers*  and  .Traders' 
National  Bank  of  New  York,  there  was  to  the 
credit  of  the  Bank  of  Columbia  in  the  New  York 
bank  suflicient  funds  to  meet'  it.  Subsequent  to 
presentation  of  defendant's  check,  the  Importers' 
and  Traders*  National  Bank  paid  to  the  trustee  of 
the  Bank  of  Columbia  the  balanpe  to  the  credit 
of  said  bank,  and  this  amount  the  trustee  now 
holds  as  a  separate  fund,  subject  to  the  orders  of 
the  Court  in  this  case.  It  shouFd  be  stated  that, 
after  the  aflfairs  of  the  bank  went  into  the  hands 
of  the  assignee,  it  was  ascertained  that  Stephens' 
account  was  overdrawn  on  October  16,  the  last  day 
the  bank  transacted  business,  in  the  sum  of  $1,400, 
and  that  it  had  been  overdrawn  more  than  $300 
since  July  31,  1891.  The  assignee,  acting  upon 
advice  of  counsel,  afterwards  compromised  and  set- 
tled Stephens'  overdraft,  realizing  something  more 
than  fifty  per  cent,  of  same,  which  went  into  the 
trust  fund. 

Upon  the  foregoing  facts  the  Chancellor  decreed, 
viz. :  First,  that  Manier  &  Co.  had  the  right  to 
repudiate    the    check    on     Louisville    given    by    the 
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Bank  of  Columbia  in  payment  of  the  Massey  & 
Son  draft,  in  violation  of  instructions  to  send  New 
York  exchange.  Second,  that  in  respect  to  the 
amount  of  Massey  &  Son's  overdraft  on  the  Bank 
of  Columbia — to  wit,  the  sum  of  $102.12 — which 
was  made  by  paying  to  the  said  bank  the  draft 
of  Manier  &  Co.  on  Massey  &  Son,  and  which 
was  collected  by  the  trustee  of  said  bank  after  its 
failure,  that,  as  to  this  amount,  Manier  &  Co. 
were  entitled  to  be  paid  in  full  and  in  preference 
to  the  general  creditors  of  said  bank.  Third,  but 
as  to  the  sum  of  thirty-five  dollars  which  Massey 
&  Son  had  oh  deposit  when  they  gave  their  check 
to  the  bank  for  the  draft  of  Manier  &  Co.,  and 
which,  therefore,  the  bank  actually  received  before 
its  failure,  that,  as  to  this  amount,  Manier  &  Co. 
were  not  entitled  to  be  paid  in  full  in  preference 
to  the  general  creditors  of  said  bank,  but  were 
only  entitled  to  receive  their  'pro  rata.  Fourth, 
that,  as  to  the  Stephens'  collection,  Manier  &  Co. 
accepted  the  check  on  the  Importers'  and  Traders' 
National  Bank  in  payment  of  said  collection,  but 
that  said  check  was  not  an  equitable  assignment 
fro  tanto  of  the  funds  of  the  Bank  of  Columbia 
in  the  hands  of  the  New  York  bank,  and  which 
afterwards  came  into  the  hands  of  the  trustee  of 
the  Bank  of  Columbia,  and  that,  therefore,  Manier 
A  Co.  were  only  general  creditors  of  said  Bank  of 
Columbia,  and,  as  such,  were  only  entitled  to  re- 
ceive  their  pro   rata   upon    said   note. 

From   so   much   of    said    decree   as    adjudges   that 
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Manier  &  Co.  are  entitled  to  be  paid  in  full  the 
sum  of  $102.12  in  preference  to  the  general  cred- 
itors of  the  Bank  of  Columbia,  the  complainant^ 
A.  N.  Akin,  appealed,  and  has  assigned  errors. 
The  defendant,  Manier  &  Co.,  have  appealed 
from  80  much  of  said  decree  as  adjudges  that  they 
are  only  entitled  to  receive  their  pro  rata  upon 
the  check  of  the  Bank  of  Columbia  on  the  Im- 
porters' and  Traders'  Bank  of  New  York,  given 
in   payment   of   the   Stephens   note. 

It  is  assigned  as  error  by  counsel  for  A.  N. 
Akin,  trustee,  that  the  Chancellor  adjudged  that 
Manier  &  Co.  were  entitled  to  be  paid  in  full,  in 
preference  to  the  general  creditors,  the  amount  of 
Massey  &  Son's  overdraft,  which  was  collected  by 
the  trustee.  It  is  insisted,  on  behalf  of  the  trustee, 
that,  although  indorsements  for  collection  vest  no 
title  to  the  draft  in  the  bank,  and  if  the  draft  is 
collected  by  the  trustee  of  the  bank  after  its  fail- 
ure, the  law  impresses  a  trust  upon  the  proceeds 
in  favor  of  the  owner,  yet,  if  the  draft  is  col- 
lected by  the  bank  before  its  failure,  and  while  it 
is  a  going  concern,  aiid  the  transaction  of  payment 
is  complete  between  the  bank  and  the  drawee, 
then  the  relation  of  the  bank  to  the  owner  of  the 
draft  is  that  of  debtor  and  creditor  and  there  is 
no  trust  in  favor  of  the  owner,  and  he  has  no 
preferred  lien  upon  the  assets  of  the  bank  in  the 
hands  of  the  assignee,  but  can  only  take  his  pro 
rata   share   in   the   distribution    of  the   assets. 

On   the   other    hand,   it    is    insisted   on    behalf   of 
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Manier  &  Co.,  that  when  paper  is  sent  to  a  bank 
indorsed  for  collection,  with  instructions  to  remit 
the  proceeds,  the  bank  holds  said  paper  as  the 
agent  or  trustee  for  sender,  and*  funds  collected  on 
same  are  trust  funds,  held  by  it  for  sender;  that 
the  bank  in  this  case  held  the  collections,  as  agont 
or  trustee,  charged  with  the  duty  to  collect  them 
in  money,  which,  if  received,  would  have  been  a 
trust  fund,  but  as  the  bank  improperly  received  an 
overdraft  or  debt  against  the  maker,  the  owners 
of  the  collection  can  claim  these  overdrafts  or  debts 
in  the  hands  of  the  assignee.  Defendants  Manier 
&  Co.  further  insist,  that  if  these  overdrafts,  made 
to  pay  their  drafts,  were  afterwards  paid  to  the 
assignee,  it  amounted,  in  a  Court  of  Equity,  to  a 
payment  of  the  collections  themselves. 

The  general  rule  on  this  subject  is,  that  an  in- 
dorsement for  collection  vests  no  title  to  the  paper 
in  the  bank,  and  if  the  paper  passes  into  the 
hands  of  the  assignee  after  insolvency,  the  owner 
may  recover  it  specifically,  or,  if  the  assignee  col- 
lects the  paper,  the  owner  may  recover  the'"  pro- 
ceeds. But  if  the  bank  makes  the  collection  before 
the  assignment,  it  simply  becomes  an  ordinary  con- 
tract debtor  of  the  owner,  and  he  cannot  impress 
any  trust  upon  the  proceeds.  Morse  on  Banking, 
Vol.  I.,  Sec.  248.  Of  course  there  may  be  special 
facts  iu  a  case  which  will  take  it  out  of  the  or- 
dinary rule,  and  create  a  trust  in  the  funds  col- 
lected. Such  special  facts  were  found  in  the  case 
of    Continental     National     Bank     v.    Weemsy     5     Am. 
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State  Reports,  page  85,  cited  by  counsel  for  de- 
fendant. In  this  case  the  agreement  between  the 
two  banks  in  reference  to  the  proceeds  was  that 
**they  should  be  preserved  by  said  bank  as  the 
property  of  the  complainant,  and  returned  to  it  as 
such.''  The  Court  thought  these  special  facts  set- 
tled the  question  of  trust  in  favor  of  the  com- 
plainant. But  the  rule  undoubtedly  is,  that  unless 
[there  is  some  agreement  or  course  of  dealing  where- 
by the  funds  are  to  be  held  separate  and  the 
identical  proceeds  remitted,  the  owner  of  the  drafts 
stands  upon  no  higher  ground  than  the  other, 
creditors  of  the  bank  in  a  case  where  the  bank 
collects  the  draft  prior  to  making  a  general  assign- 
ment. 

It  will  be  noticed  that  in  this  case  Manier  & 
Co.  directed  the  bank  to  send  New  York  exchange 
— that  is  to  say,  Manier  &  Co.  directed  the  Bank 
of  Columbia  to  send  them  its  check  on  New  York 
in  payment  of  the  proceeds  of  collection.  As 
stated  b}'  counsel,  '*this  is  the  determining  fact  in 
tlie  record.  It  was  virtually  an  express  direction 
not  to  send  the  identical  moneys  collected  nor  to' 
hold  them  separate  for  Manier  &  Co.,  but  was 
equivalent  to  an  agreement  that  the  bank  might 
use  the  money  collected  and  pay  Manier  &  Co.  by 
its  check  on  New  York.  Any  agreement  or  un- 
derstanding or  course  of  dealing  whereby  the  bank 
is  to  use  tlie  identical  moneys  collected  and  sub- 
stitute its  own  obligation  in  its  stead,  destroys  all 
idea   of  a   trust." 
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It  is  argued,  however,  that  tlie  overdrafts  made 
by  the  drawees  on  the  Bank  of  Columbia  to  pay 
tiieir  drafts  due  to  Alanier  &  Co.,  were  afterwards 
l»aid  to  the  assignee,  and  such  payment  amounted, 
in  a  Court  of  Equity,  to  a  payment  of  the  drafts 
themselves  to  the  assignee.  This  view^  of  the  case 
<5annot  be  maintained.  The  transaction  between 
the  bank  and  Massey  &  Son  and  W.  K.  Stephens, 
the  drawees  of  the  drafts,  was  a  completed  trans- 
action. Massey  &  Son  and  Stephens  gave  their 
checks  on  the  Bank  of  Columbia  for  the  amount 
of  the  dratts  drawn  against  them,  respectively,  and 
the  drafts  were  canceled  and  delivered  up  to  the 
-drawees.  The  fact  that  the  bank  allowed  the 
<Jrawees  to^  overdraw  their  accounts,  does  not  aftect 
the  question  of  payment.  In  his  work  on  Com- 
mercial Paper  Mr.  Randolph  says:  '*If  the  holder 
of  a  bill  directs  that  it  be  paid  to  a  certain 
banker,  procuring  credit  with  such  banker  will 
amount  to  a  payment  of  the  bill.  So,  if  the 
amount  of  a  note  is  credited  to  a  bank  holding 
it  for  collection  (according  to  the  custom  of  deal- 
ing between  the  banks),  it  will  be  a  payment, 
although  the  bank  making  the  note  and  giving 
the  credit  failed  on  the  day  it  was  so  credited." 
Randolph  on  Com.  Paper,  Vol.  III.,  Sees.  1395- 
1456. 

The  doctrine  has  been^  extended,  and  collecting 
banks  have  been  recognized  as  authorized  to  re- 
ceive their  own  certificates  of  deposit  in  payment, 
And  the  debtor  is  discharged,  even  though  the  bank 
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fails  before  remitting.  See  Howard  ^  Co.  v.  Walker^ 
8   Pickle,   456. 

The  next  question  presented  is  in  respect  to  the 
check  given  by  the  Bank  of  Columbia  on  the  Im- 
porters' and  Traders'  National  Bank  of  New  York 
in  payment  of  the  Stephens  note.  It  is  insisted 
by  counsel  for  Manier  &  Co.  that  they  are  entitled 
to  be  paid  in  full,  for  the  reason  that  this  check 
was  an  equitable  assignment  pro  tanto  of  the  funds 
of  the  Bank  of  Columbia  in  the  hands  of  the  New 
York  bank,  and  that,  the  New  York  bank  having 
refused  to  pay  the  check,  and  having  returned  the 
funds  in  its  hands  to  the  trustee  of  the  Bank  of 
Columbia,  defendants  are  entitled  to  the  payment 
of  this  check  in  full.  It  is  insisted  that  the  as- 
signee for  the  benefit  of  creditors  takes  the  prop- 
erty and  clioses  in  action  of  his  assignor,  not  as 
a  purchaser  '  for  value,  but  as  a  volunteer,  and 
therefore  subject  to  all  the  defenses  and  equities 
against  them  in  the  hands  of  the  assignor,  and 
not  only  so  but  that  he  holds  as  the  representa- 
tive of  the  assignor  and  his  estate.  This  principle 
is  well  settled,  and  will  not  be  further  noticed. 
Nashville  Trust  Co.  v.  Fourth  National  Bank,  7 
Pickle,   336. 

The  other  question,  however,  in  respect  to  equi- 
table  assignments,  is  involved  in  much  conflict  of 
authority.  Mr.  Morse,  in  his  work  on  Banking, 
Vol.  II.,  Sec.  493,  formulates  the  question  thus: 
'•Is  a  check  an  equitable  assignment  between  the 
drawer    and    a    bona  fide    holder    for    value,   so    that 
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the  latter  will  be  preferred  over  general  creditors 
of  the  drawer  in  case  of  hie  insolvency  before  the 
check  is  cashed?"  The  author  answers  the  ques- 
tion by  stating  that  "the  most  numerous  body  of 
decisions  sustains  the  view  that  a  check  is  neither  a 
legal  nor  an  equitable  assignment  as  between  drawer 
and  payee,  nor  a  sufficient  foun4ation  for  any  action 
by  the  holder  against  the  bank.'"  The  author  qual- 
ifies the  statement  with  the  remark  that  there 
may  exist  special  facts  giving  an  equation  of  easy 
solution,  as  if  the  check  is  drawn  on  a  designated 
fund,  or  is  accepted  by  the  bank,  or,  if  the  bank 
charges  the  amount  to  the  drawer  or  settles  with 
him  on  the  basis  of  allowing  for  the  check.  In 
these  and  other  instances  enumerated,  the  author 
states  there  is  no  doubt  the  bank  can  be  held  in 
an  action  by  the  holder.  Counsel  for  Manier  k 
Co.  cite  several  dicta  to  be  found  in  our  own 
cases,  to  the  efiTect  that  a  check  is  an  appropriation 
by  the  debtor  of  so  much  of  bis  deposit  in  bank 
to  his  creditor.  See  Springfield  v.  Green^  7  Bax., 
802;  Schoolfield  v.  Moon^  9  Heis.,  173;  Planters^  Bank 
V.  Merritt,  7  Heis.,  193.  It  will  be  found,  upon  an 
examination  of  these  cases,  that  the  only  question 
presented  for  adjudication  was  in  respect  to  the 
liability  of  the  drawer — whether  he  was  discharged 
by  the  failure  of  the  holder  to  present  his  check 
in  a  reasonable  time — the  bank  in  the  meantime 
having  become  insolvent.  The  case  of  Imbodtn  v. 
Perrie  and  Wife^  13  Lea,  504,  involved  more  of 
the  features   presented   in   this    case  than   any   other 
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reported  in  this  State.  In  that  case  the  question 
arose  between  creditors.  One  creditor  held  a  check 
of  the  debtor  against  a  general  deposit  of  the 
debtor  in  bank,  while  the  other  was  an  attachment 
creditor  of  that  fund.  The  question  was  fairly 
raised  in  that  case  whether  the  check  worked  an 
equitable  assignmenjb  of  the  fund  in  bank  to  the 
check  holder  before  the  presentation  of  the  check 
or  notice  to  the  bank.  If  so,  the  check-holding 
creditor  was  entitled  to  priority.  If  not,  then  the 
attachment  had  priority.  Judge  Turney,  in  deliv- 
ering the  opinion  of  the  Court  against  the  de- 
fendant's theory  of  equitable  assignment,  cited  ap- 
provingly the  opinion  of  Chief  Justice  Church  in 
Attorney- general  v.  Continental  National  Bank^  71 
New  York,  to  the  effect  that  '*  checks  drawn  in  the 
ordinary  form,  not  describing  any  particular  fund 
or  using  any  words  of  transfer  of  the  whole  or 
any  part  of  any  amount  standing  to  the  credit  of 
the  drawer,  but  containing  only  the  usual  request, 
are  of  the  same  effect  as  inland  bills  of  exchange, 
and  do  not  amount  to  an  assignment  of  the  funds 
of  the  drawer  in  bank.  This  doctrine,"  he  con- 
tinues, *'  accords  with  the  relation  between  the  par- 
ties. Banks  are  debtors  to  their  customers  for  the 
amount  of  their  deposits.  A  check  is  a  request 
of  the  customer  to  pay  the  whole  or  a  portion  of 
such  indebtedness  to  the  bearer  or  to  the  order  of 
the  payee.  Until  presented  and  accepted,  it  is  in- 
choate, it  vests  no  title,  legal  or  equitable,  in  the 
payee,   to   the   fund..     Before  acceptance,  the   drawer 
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may  withdraw  his  deposits.  The  bank  owes  no 
duty  to  the  holder  until  the  check  is  presented 
for  payment.  Knowledge  that  checks  have  been 
drawn  does  not  make  it  obligatory  upon  the  bank 
to  retain  the  deposits  to  meet  them.  These  rules 
are  indispensable  to  the  safe  transaction  of  com- 
mercial  business." 

It  is  contended  by  counsel  for  Manier  &  Co, 
that  the  case  of  Imboden  v.  Perrie  and  Wife  did 
not  raise  the  identical  question  here  presented.  It 
is  insisted  that  the  question  in  that  case  arose  be- 
tween creditors,  but  that  the  question  presented 
here  is  between  the  drawer  and  the  payee  of  the 
check,  the  assignee  standing  in  the  shoes  of  the 
drawer.  The  case  of  Attorney -general  v.  Continental 
Life  Ins.  Co.y  71  New  York,  cited  with  approval 
by  Judge  Turney  in  the  13  Lea  case,  presented 
the  exact  state  of  facts  found  in  this  record.  In 
that  case  the  insurance  company  gave  its  check 
upon  a  trust  company  in  payment  of  a  loss,  the 
company  having  at  the  time  on  deposit  a  sum 
exceeding  the  amount  of  the  check,  but,  prior  to 
its  presentation,  a  receiver  of  the  insurance  com- 
pany was  appointed,  who  withdrew  all  the  funds 
deposited  with  the  trust  company.  In  an  action 
by  the  check  holder  against  the  receiver  to  re- 
cover the  full  amount  of  the  check  out  of  the 
funds  in  his  hands,  it  was  held  by  the  Court  of 
Appeals  of  New  York  that  the  check,  not  having 
been  drawn  on  a  particular  fund,  was  not  an 
equitable  assignment  pro  tanto   of  a  general   deposit, 
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and  that  the  check  holder  was  not  entitled  to 
payment  in  full  in  preference  to  the  claims  of 
other  creditors.  See,  also,  JRisley  v.  Bankj  83  N". 
Y.,  318;  jEtna  Nat.  Bank  v.  Fourth  Nat.  Bavk^ 
46  N.   Y.,   87. 

We  are  of  opinion  that  the  great  weight  of 
authority  is  opposed  to  the  contention  of  defend- 
ant, and  establishes  the  doctrine  that  the  delivery 
of  a  check  against  a  general  deposit  is  not  a  legal 
or  equitable  assignment  of  any  portion  of  the  fund. 

The  decree  of  the  Chancellor,  to  the  extent  that 
it  allows  defendants  priority  in  the  payment  of  the 
Massey  &  Son  overdraft,  is  reversed,  and  in  all 
other  respects  affirmed.  The  costs  will  be  paid 
by  the  trustee. 
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Postal  Tblboraph-Cablk  Co.   v,   Zopfi. 
{Nashville.      January    18,    1894.) 

1.  Contributory  Negligence.     Correct  charge. 

In  an  action  against  a  telegraph  company  for  injuries  incurred  by 
plaintiff's  infant  daughter  by  her  fall  upon  a  telegraph-pole  negligently 
left  in  front  of  his  residence,  where  the  defense  is  plaintiff's  con- 
tributory negligence  in  failing  to  remove  the  pole  himself  within  a 
reasonable  timc^  it  is  not  error  for  the  Court  to  state,  in  addition  to 
other  unexceptionable  propositions,  that  if  such  negligence  of  the 
plaintiff  simply  contributed  to  or  assisted  in  bringing  about  the  in- 
jury without  being  its  efficient  cause,  while  the  defendant's  negli- 
gence remained  as  the  efficient  and  controlling  cause,  then  plaintiff's 
contributory  negligence  will  not  defeat  the  action  entirely,  but  must 
be  considered  in  mitigation  of  damages  only. 

Cases  cited  and  approved:  Dush  v.  Fitzhugh,  2  Lea,  307;  Whirley  v. 
Whiteman,  i  Head,  610;  Railroad  v.  Fain,  12  Lea,  40;  Railroad  v. 
Fleming,  14  Lea,  135. 

2.  Same.      Concurrent  with  natural  cause. 

One  who  has  negligently  left  a  telegraph-pole  in  an  improper  position 
is  liable  for  injury  sustained  from  a  fall  upon  it  by  one  necessarily 
stepping  over  it,  although  the  wetting,  by  rain,  of  the  platform  on 
which  such  person  steps  may  contribute  partially  or  wholly  to  his 
fall,  when  it  is  reasonably  certain  that  the  latter  cause  alone  would 
not  have  been  sufficient  to  produce  the  injury  sustained. 

Cases  cited  and  approved:  Deming  v.  Cotton  Press  Co.,  90  Tenn., 
353;  Railroad  v.  Kelly,  91  Tenn.,  705;  41  Am.  Rep.,  612;  27  Am. 
Rep.,  396;  50  Am.  Rep.,  567;  22  Am.  Rep.,  733;  16  Am.  Rep., 
33 ;  4  L.  R.  A.,  406. 


FROM     DAVIDSON. 


Appeal   in  error  from  Circuit   Court   of  Davidson 
County.      J.    W.   Bonner,  J. 

24— 9  p 
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Vertrees  &  Vkrtrbbs  for  the  Telegraph  Com- 
pany. 

Jas.  Trimble,  Jno.  Kuhm  &  Son,  E.  L.  Gregory, 
and   A.   J.   Caldwell   for  Zopfi. 

Wilkes,  J.  This  is  an  action  for  damages  for 
personal  injuries  sustained  by  the  plaiutifl:''8  minor 
daughter  at  the  hands  of  the  defendant,  Postal 
Telegraph- Cable  Company.  Plaintiff  seeks  a  recov- 
ery upon  the  ground  of  loss  of  services  of  his 
daughter. 

There  was  a  trial  before  the  Court  and  jury, 
resulting  in  verdict  and  judgment  for  the  plaintiiF 
for  $1,159  and  costs,  from  which  the  telegraph 
company   has   appealed,   and    it   has   assigned   errors. 

The  errors  assigned  are  to  the  charge  of  the 
Court  as  given,  and  the  refusal  to  give  other 
charges  as  requested,  and  that  the  verdict  is  not 
sustained    by   the   evidence. 

The  plaintiff*  is  a  farmer  and  dairyman,  living  on 
the  Gallatin  pike  about  three  miles  north  of  Nash- 
ville. In  SeptembBr,  1890,  his  daughter  Emma,  then 
about  thirteen  years  of  age,  was  returning  to  her 
home  from  school  along  the  turnpike  road  one  even- 
ing through  a  rain.  She  was  carrying  an  umbrella 
over  her  and  had  a  satchel  of  books  in  her  hands. 
When  she  readied  her  father's  place,  she  attempted 
to  pass  from  the  turnpike  over  some  stepping- 
stones  to  the  front  gate.  In  front  of  this  gate 
there  was  a  platform,  which  had  been  constructed 
by   the    plaintiff'    to   avoid    stepping   in    the   mud    in 
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passing  through  the  gate.  This  platform  was  about 
four  feet  wide  and  four  and  a  half  feet  long.  There 
is  some  controversy  and  uncertainty  about  its  eleva- 
tion or  height  above. the  ground,  but  it  was  prob- 
ably  about  fifteen   inches   high. 

The  telegraph  company  was  then  engaged  in 
constructing  a  line  along  the  turnpike  between 
Nashville  and  Gallatin,  and  had  hauled  long  poles 
on  wagons,  and  thrown  them  out  at  intervals  along 
the  road  on  the  side  next  to  plaintiiF's  premises. 
One  of  these  peeled  chestnut  poles  was  thrown 
partially  in  front  of  this  platform,  the  larger  end 
extending  about  one-half  the  length  of  the  platform. 
The  smaller  end  extended  about  thirty  feet  towards 
Nashville,  along  and  in  front  of  plaintip^^'s  yard. 
There  is  some  conflict  and  uncertainty  about  the  size 
of  this  pole,  but  it  is  conceded  by  defendant  that  it 
had  a  circumference  of  twenty-seven  and  a  diam- 
eter of  nine  inches  at  its  larger  end,  in  front  of 
the  platform.  It  was  thrown  about  six  inches 
from  the  stepping-stone,  which  wa.s  flusli  with  the 
ground,  and  about  twelve  or  fifteen  inches  from 
the  edge  of  the  platform.  It  lay  between  the 
stepping-stone  and  the  platform,  and  in  passing  from 
the  stone  onto  the  platform  and  through  the 
plaintiff's  front  gate,  a  person  must  necessarily  step 
on  or  over  it.  This  could  be  avoided  by  passing 
around  the  end  of  the  pole  a  few  feet,  through 
the  mud  and  water,  ajid  thus  reaching  the  platform 
without   crossing   the   pole. 

The   young   girl    had     not   been    in     the    habit   of 
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going  to  school  by  this  route,  but  usually  went 
through  a  side  gate  and  her  father's  field  or  lot, 
reaching   the   pike   at   a  diflferent  point. 

A  short  time  before  the  accident  occurred,  the 
field  had  been  plowed  up,  and  she  could  not  at 
this  time  reach  her  father's  house  by  the  usual 
route  on  account  of  the  rain  and  plowed  ground. 
In  attempting  to  pass  on  this  occasion  from  the 
stepping-stone  onto  the  platform  and  through  the 
gate,  the  young  lady  did  not  step  on  the  pole, 
but  over  or  across  it  to  the  platform,  when  the 
platform,  being  saturated  and  slick  with  the  falling 
rain,  her  foot  slipped  on  the  platform,  and  she 
fell  backward,  her  hip  striking  the  pole.  The 
consequence  was  a  severe  injury,  which  confined 
her  to  her  bed  for  many  months,  and  permanently 
crippled  and  disabled  her.  She  sufiFered  great  pain, 
and  for  some  time  her  life  was  dispaired  of,  but 
for  this  pain  no  damages  are  sought  in  this  action, 
another  suit  having  been  brought  for  her  benefit 
in   the   Federal   Court  on   this   account. 

Among  other  things,  the  Court  charged  the  jury 
as  follows:  "If  the  proof  shows  that  the  plaintiflT 
knew,  or  by  the  exercise  of  ordinary  care  and  dili- 
gence might  have  known,  that  the  pole  was  so 
placed  in  front  of  his  gate  and  platform  as  to  render 
it  dangerous  for  a  child  of  his  daughter's  age, 
strength,  and  discretion  to  attempt  to  pass  over  it, 
then  it  was  his  duty  to  have  removed  it  from  such 
a  position   within   a   reasonable  time." 

Defendant    does    not   except    to  this   part   of   the 
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charge,  bat  the  complaint  is  that  it  was  after- 
ward 80  limited  as  to  mislead  the  jury,  as  follows: 
"And  if  he  failed  to  so  remove  it  within  such 
reasonable  time,  and  his  negligence  thereby  became 
the  efficient  and  proximate  cause  of  the  injury,  he 
would  not  be  entitled  to  recover.  But  if  the 
negligence  of  the  plainnft'  simply  contributed  to, 
or  assisted  in  bringing  about,  the  injury,  without 
being  its  efficient  cause,  while  the  negligence  of 
defendant  remained  as  the  efficient  and  controlling 
cause,  in  such  case  the  contributory  negligence  of 
plaintiff  would  not  defeat  the  action  entirely,  but 
must  be  considered  by  way  of  mitigating  or  lessen- 
ing  the   damages." 

We  do  not  think  there  is  any  error  in  this 
charge  as  given,  but  that  it  is  in  accord  with  our 
decisions.  See  Dash  v.  Fitzhugh^  2  Lea,  307;  Whir- 
ley  V.  Whiteman^  1  Head,  610;  Railroad  v.  Fain^ 
12  Lea,  40;  Railroad  v.  Fleming^  14  Lea,  135,  and 
other  cases. 

Again,  it  is  said  the  Court  erred  in  the  following 
charge:  "In  all  cases  where  the  negligence  of  two 
or  more  persons  happens  about  the  same  time  and 
place,  and  also  where  the  negligence  of  the  defend- 
ant, if  any  be  proven,  concurs  in  time  and  in  place 
with  some  natural  cause  for  which  he  could  not  be 
held  responsible— such  as,  in  this  case,  the  wetting  of 
the  platform  by  rain — and  it  appears  to  your  sat- 
isfaction, by  a  preponderance  of  the  evidence, 
defendant's  negligence  so  directly  contributed  to 
the   accident    that   it   is    reasonably   certain   that   the 
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Other  cause  alone  would  not  have  been  sufficient 
to   produce   it,  the   defendant   would   be   liable." 

We  think  there  is  no  error  in  the  charge  thus 
given,  and  the  trial  Judge  drew  a  proper  dis- 
tinction between  the  cause  of  the  fall  and  the  'prox- 
imate cause  of  the  injury.  This  is  well  illustrated 
in  the  case  of  Denning  v.  Cotton  Compress  Co.^  6 
Pickle,  353.  In  that  case  the  rule  is  laid  down 
as  follows-:  "The  proximate  cause  of  an  injury 
may,  in  general,  be  stated  to  be  that  act  or  omis- 
sion which  immediately  causes,  or  fails  to  prevent, 
the  injury — an  act  or  omission  occurring  or  con- 
curring with  another,  which,  had  it  not  happened, 
the  injury  would  not  have  been  inflicted,  notwith- 
standing the  latter."  In  that  case  fire  destroyed 
the  cotton,  and  it  was  therefore  said  that  it  was 
the  proximate  cause  of  the  loss;  and  tlie  Court 
said:  "It  is  true  that  the  fire  destroyed  the  cot- 
ton, and  in  that  sense  caused  the  loss,  but  it 
appears  that,  notwithstanding  the  occurrence  of  the 
fire,  the  cotton  would  not  have  been  burned  by 
it  had  not  the  breaking  of  the  train  while  it  was 
being  removed  happened,  so  that,  but  for  this  fact, 
the  cotton  would  have  been  saved.  This  must 
therefore  be  held  to  be  the  proximate  cause  of  the 
loss,  and  if  it  was  the  result  of  negligence,  the 
carrier   must  answer  for   it. " 

It  is  again  illustrated  in  the  case  of  the  Railroad 
Company  v.  Kelly,  7  Pickle,  705,  where  goods  were 
consumed  by  a  fire  which  was  not  the  result  of 
defendant's   negligence;    but  the  goods   would   never 
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have  become  exposed  to  the  fire  but  for  the  neg- 
ligent failure  and  refusal  to  deliver  the  goods  on 
demand  previous  to  the  fire,  so  that,  while  the  fire 
caused  the  loss,  the  failure  to  deliver  caused  the 
injury. 

This  charge  of  the  Court  is  strictly  in  accord 
with  the  text-books  and  the  decisions  of  other 
States.  Shearman  &  Redfield  on  Negligence,  Sec. 
31  et  seq,;  Thompson  on  Negligence,  1085,  Sec.  8; 
Bishop  on  Non-Contract  Law,  Sees.  39,  450,  452 ; 
Sutherland  on  Damages  (2d  Ed.),  Sec.  16 ;  Craw- 
fordsvilk  v.  Smithy  41  Am.  Rep.,  612;  Atlavta  v. 
Wilson,  27  Am.  Rep.,  396;  Campbell  v.  Stillwater, 
50  Am.  Rep.,  567;  Hey  v.  Philadelphia,  22  Am. 
Rep.,  783 ;  Baldwin  v.  Turnpike  Co,,  16  Am.  Rep., 
33;    Cohen   v.    New    York,   4   L.    R.    A.,   406. 

A  familiar  illustration  is  the  fall  of  a  person 
upon  an  ice-covered  pavement  into  an  open  cellar. 
In  such  case  the  ice  is  the  cause  of  the  fall,  but 
the  open  cellar  may  cause  an  injury  which,  but 
for   it,    would    not   have   occurred. 

We  do  not  deem  it  necessary  to  notice  in  detail 
the  specific  requests  asked.  The  charge  was  full 
and  fair,  and  more  favorable  to  defendant  than  it 
could   expect. 

The  question  was  fairly  left  to  the  jury  to  de- 
termine whether  the  young  lady,  in  consequence 
of  the  pole,  was  compelled  to  make  a  higher,  longer, 
or  different  step  than  she  would  have  made  if  the 
pole  had  not  been  there,  and  whether  or  not  it 
contributed    directly   to   the   fall. 


\ 


376      .  NASHVILLE : 


Postal  Telegraph-Cable  Co.  v.  Zopfi. 


Under  the  view  we  have  taken,  the  company 
would  be  liable  even  if  this  were  not  so,  if  its 
negligence  made  the  injury  greater  than  it  would 
have  been  in  the  absence  of  the  pole,  and  whether 
the  fall  was  occasioned  alone  by  the  slippery  condi- 
tion of  the  platform  or  by  the  presence  of  the  pole, 
or  both.  But  for  the  presence  of  the  pole,  the 
fall,  if  it  had  occurred,  would  probably  have  been 
attended   with    no   serious   injury. 

In  this  view  of  the  case,  it  is  useless  to  con- 
sider the  testimony  in  detail,  as  there  is  abundant 
evidence   to   sustain   the    verdict. 

No  complaint  is  made  of  the  amount  of  the 
verdict.  Nor  could  there  be  any  just  ground  for 
complaint,  as  it  appears  that  plaintiff  has  already 
paid  out  more  than  one-half  the  recovery .  in  the 
satisfaction  of  doctors'  bills  and  wages  to  nurses,  be- 
sides  losing   the  services  of    an  industrious  daughter. 

We  see  no  error  in  the  judgment  of  the  Court 
below,  and   it   is   affirmed   with   costs. 
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MouLTON   y.   Connbll-Hall-McLestbr   Company. 
{Nashville.      January   80,  1894.) 

1.  Corporations.     Suit  by  creditor  to  recover  outstanding  corporate  assets. 

A  few,  less  than  all,  of  the  creditors  of  an  insolvent  corporation,  that 
has  made  a  general  assignment,  cannot  maintain  suit  to  recover  an 
outstanding  asset  of  the  company  for  their  exclusive  benefit,  or  at  all, 
unless  the  assignee  has  refused,  upon  proper  request,  to  bring  the 
suit.     ( Post,  pp.  381-38^. ) 

Case  cited:  Wallace  v.  Bank,  89  Tenn.,  530. 

2.  Same.     Enforcement  of  director's  statutory  liability. 

The  statutory  liability  of  directors  for  debts  of  the  corporation,  con- 
tracted, with  their  consent,  in  excess  of  the  amount  of  the  capital 
stock  paid  in,  cannot  be  enforced  by  the  suit  of  a  few,  less  than  all, 
of  the  creditors  of  the  corporation,  whose  debts  have  been  thus  cre- 
ated, but  must  be  recovered  by  suit  brought  by  all,  or  by  some  on 
behalf  of  all,  of  the  creditor*  for  whose  debts  the  directors  of  the 
company  have  rendered  themselves  liable.     {Posty  pp.  38^-388.) 

Cases  cited :  93  U.  S.,  231  ;  20  Wall.,  520;   113  U.  S.,  302. 

3.  Same.     Directors^  statutory  liability.     Assent. 

The  facts  of  this  case  do  not  show  such  assent  of  the  directors  to  the 
creation  of  debts  by  the  corporation  in  excess  of  its  paid-up  capital 
stock,  as  is  requisite  to  fix  upon  them  the  statutory  liability  under 
that  clause  of  the  company's  charter  providing:  **If  the  indebted- 
ness of  such  company  shall,  at  any  time,  exceed  its  capital  stock 
paid  in,  the  directors  assenting  thereto  shall  be  individually  liable  to- 
creditors  for  such  excess."     ( Post^  pp.  378-381  j  38^ ^  386. ) 

Act  construed:  Acts  1875,  ^^-  '4^)  S  'i* 


FROM     DAVIDSON. 


Appeal    from    the    Chaucery    Court    of    Davidson 
County.     Andrew    Allison,   Ch. 
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The  undisputed  indebtedness  of  the  Connell- 
Hall-McLester  Company,  as  a  corporation,  to  the 
complainants,  is  as  follows:  To  C.  H.  Moultou, 
$1,402.89;  to  Eaton,  Stetson  &  Co.,  $5,561.23;  to  C. 
B.  Lancaster  &  Co.,  $1,590.72;  to  J.  W.  Walcott, 
$3,521.90. 

These  debts  consisted  of  amounts  due  to  the 
respective  complainants  on  running  accounts,  in- 
curred bj'  said  company  in  the  purchase  of  goods, 
from  tjme  to  time,  in  the  operation  of  its  mer- 
cantile business.  These  accounts  accrued  in  part 
before  January  20,  1891,  and  in  part  after  that 
date. 

The  complainants  averred  that  their  respective 
debts  were  incurred  by  said  company  in  excess  of 
its  paid-up  capital  stock  of  $250,000,  and  that  its 
directors,  the  defendants,  C.  W.  McLester,  L.  W. 
Hall,  A.  P.  Connell,  J.  T.  Benson,  J.  M.  Williams, 
W.  A.  Connell,  and  L.  T.  Armstrong,  had  assented 
to  said  indebtedness  with  knowledge  that  the  com- 
pany was  indebted  in  excess  of  its  paid-up  capital 
stock,  and  that  they  were,  therefore,  personally 
liable  for  said  debts,  under  that  clause  of  the 
company's  charter  providing  that  '*if  the  indebt- 
edness of  such  company  shall  at  any  time  exceed 
the  capital  stock  paid  in,  the  directors  assenting 
thereto  shall  be  individually  liable  to  tlie  creditors 
for  such   excess." 

The  individual  defendants  admitted  themselves 
directors,  but  denied,  by  sworn  answer,  that  they 
liad    assented    to    the   creation    of    said    indebtedness 
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with  knowledge  that  it  exceeded  the  ''capital  stock 
paid    in." 

The  entire  evidence  upon  this  aspect  of  the 
4fase  consisted  of  stipulations  of  counsel,  which  are 
as   follows : 

*'In  this  cause  it  is  agreed  that  on  January  20, 
1891,  the  president  of  the  Connell-Hall-McLester 
Company  submitted  to  the  stockholders  of  the  com- 
pany, at  their  annual  meeting,  the  following  report 
of  the  condition  of  the  company,  wliich  was  spread 
on    the   minutes : 

ASSETS. 

Real  estate $  136, 137  28 

Due  on  wholesale  accounts $  210,489  05 

Due  on  retail  accounts 40,982  79 

Due  on  sundry  accounts Ji575  ^o —  253,046  94 

Bills  receivable 8,436  80 

Furniture  and  fixtures 12,986  36 

Cash  on  hand  and  in  bank 7)1^5  7^ 

Taxes  account 298  35 

Earned  interest ',o59  ^ 

Prepaid  interest                  754  52 

Prepaid  insurance      i ,  745   '4 

Stock  on  hand,  per  inventory 286,244  27 

Team  account 768  40 

Total $  708,663  50 

LIABILITIES. 

Capital  stock $  239,269  14 

Purchase  account,  Eastern  bills 259,531   74 

Bills  payable 102,434  89 

Bills  payable  on  real  estate,  due  1892 10,000  00 

Mortgage  payable  on  real  estate 50,000  00 

Due  employes,  and  sundry  other  accounts  on  fixtures,  etc.  .  9,894  12 

Guarantee  account 6,75'   28 

Profits  for  1890 30,  782  33 

Total $  708,663  50 
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"After  the  report  the  company  continued  to  buy 
and  sell  goods,  etc.,  until  the  time  of  its  assign- 
ment, without  protest  or  objection  by  defendants 
to   such   continuation   of  the   business. 

"It  is  further  agreed  that  the  by-laws  of  the 
Connell-Hall-McLester  Company  provided  Hhat 
there  shall  be  an  executive  committee,  composed 
of  the  president,  first  and  second  vice-presidents, 
who  shall  have  control  of  the  business  of  the 
company  in  all  its  details,  under  the  general  direc- 
tion  of  the   board   of  directors/ 

"C.  W.  McLester  was  the  president  of  the  com- 
pany from  January  7,  1890,  to  January  20,  1891, 
and,  during  the  same  time,  L.  W.  Hall  was  first 
vice-president,  and  A.  P.  Connell  second  vice- 
president. 

"On  January  20,  1891,  A.  P.  Connell  became 
president,  and  L.  W.  Hall  first  vice-president,  and 
remained  such  until  the  company  assigned.  After 
January  20,  1891,  the  position  of  second  vice-pres- 
ident was  vacant,  and  there  were  only  two  mem- 
bers   of  the  executive   committee. 

"It  is  further  agreed  that  the  Connell-Hall-Mc- 
Lester Company,  on  the  fourth  day  of  June,  1891, 
made  a  general  assignment  to  the  Nashville  Trust 
Company  of  all  its  property  of  every  kind,  includ- 
ing choses  in  action,  rights  and  privileges  of  every 
nature  and  kind,  for  the  equal  and  pro  rata  benefit 
of  all   its   creditors. 

*'And  it  is  further  agreed  that  on  the  first  day 
of    January,    1891,    the    liabilities    of    the    Connell- 
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Hall-McLester  Company  exceeded  the  total  amount 
of  the  paid-up  capital  stock  of  the  company,  and 
that  the  liabilities  of  the  company  continuously 
exceeded  the  paid-up  capital  stock  of  the  company 
from  the  first  of  January,  1891,  until  the  company 
made  its  assignment  in  June,  1891.  It'  is  further 
agreed  that,  at  the  time  the  goods  for  the  price 
of  which  complainants  claim  a  debt  against  the 
said  Connell-Hall-McLester  .Company  were  shipped 
and  delivered  to  said  company,  its  indebtedness  ex- 
ceeded the  amount  of  its  paid-up  capital.  It  is 
admitted  that  the  goods  the  price  of  which  is 
sued  for,  were  received  from  complainants  by  the 
Connell-Hall-McLester   Company." 

H.   E.  Jones   for   Complainants. 

E.  H.  East,  J.  C.  McReynolds,  and  Champion, 
Head   &  Brown  for  Defendants. 

McAlistbr,  J.  The  bill  in  this  case  is  filed 
by  certain  creditors  against  the  Connell-Hall-Mc- 
Lester Company,  the  Nashville  Trust  Company,  its 
assignee,  and  against  certain  directors  of  said  in- 
solvent corporation.  The  bill  is  filed  in  a  two- 
fold view,  viz.:  First,  it  alleges  that  certain  di- 
rectors of  the  Connell-Hall-McLester  Company,  after 
said  corporation  had  made  an  assignment  to  the 
Nashville  Trust  Company  for  the  benefit  of  its 
creditors,  bought  up,  at  a  discount,  debts  against 
said   insolvent   company,   and   the   bill   seeks   to   hold 
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these  directory  liable  as  trustees  for  the  corpora- 
tion ill  such  purchases,  and  to  subject  profits  made 
in  this  way  to  the  direct  payment  of  complainants' 
debts.  The  more  specific  allegations  of  the  bill  are, 
viz. :  That  the  Connell-IIall-McLester  Company  was 
a  corporatix)!!  under  the  laws  of  Tennessee,  with  a 
capital  stock  of  $250,000;  that  said  companj-  did  a 
mercantile  business  in  Nashville,  bought  goods  of 
complainants,  and,  in  1891,  made  a  general  assign- 
ment to  the  Nashville  Trust  Company;  that  the 
assignee  has  made  a  printed  statement  to  creditors, 
showing  that  the  liabilities  of  the  company  largely 
exceeded  its  assets.  It  is  then  charged  that  the 
defendant,  Hall,  acting  for  himself  and  other  di- 
rectors, after  the  assignment,  went  East,  and  made 
such  representations  to  many  creditors  of  the  com- 
pany as  induced  them  to  sell  to  him  their  claims 
at  fifty  cents  on  the  dollar.  It  is  charged  that 
Hall  made  these  representations  knowing  the  Nash- 
ville Trust  Company,  as  assignee,  had  on  hand 
enough  funds  to  pay  more  than  fifty  cents  on  the 
dollar  on  said  claims,  and  that,  a  short  time  after 
the  deal,  the  trust  company  did  pay  on  the  in- 
debtedness of  the  Connell-Hall-McLester  Company 
sixty-five  cents  on  the  dollar,  leaving  assets  still 
on   hand. 

Complainants  further  charge  that,  after  the  as- 
signment of  the  company  to  the  Nashville  Trust 
Company,  defendant  Hall  and  his  associates,  former 
directors  in  said  compan}^,  were  left  in  charge  of 
the   business,   and    carried    on    the    business    as    em- 
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ployes  of  the  assignee,  and  that,  while  so  acting, 
efteeted  the  compromise  or  purchase  of  the  debts 
already  mentioned.  Complainants  charge  that  Hall 
and  associates  paid  for  the  claims  so  bought  by 
them  '* either  directly  with  money  drawn  from  the 
assignee  of  said  company  on  said  debts,  or  made 
a  temporary  arrangement  by  which  the  money  to 
pay  said  debts  was  advanced  to  them,  on  the  rep- 
resentation that  there  was  money  or  assets  already 
in  the  hands  of  the  assignee  of  said  company,  or 
soon  would  be,  to  pay  fifty  cents  on  the  dollar; 
and  said  money,  if  borrowed  at  all  by  suid  Hall 
and  his  associates  in  said  deal,  was  borrowed  on 
the  faith  of  assets  of  the  said  Conuell-Hall-McLes- 
ter  Company  in  the  hands  of  the  assignee  for  the 
benefit  of  creditors,  and  was  repaid  by  funds  drawn 
from  said  assignee.  In  any  event,"  continues  the 
bill,  "said  assets  were  the  basis  of  the  transaction, 
and  the  creditors  who  have  not  been  settled  with 
are   entitled   to   any   profit   made." 

This  bill,  it  will  be  perceived,  is  not  filed  in 
the  name  of  the  assignee,  nor  for  the  benefit  of 
all  creditors,  but  is  the  suit  of  individual  credit- 
ors. Complainants  pray  for  ^a  decree  for  their 
debts  against  the  company  and  the  defendant  di- 
rectors; that  the  Nashville  Trust  Company  be  held 
responsible  to  complainants  for  any  sums  paid  Hall 
and  associates  on  such  claims  in  excess  of  the 
amount  actually  paid  therefor,  and  that  any  funds 
in  the  hands  of  the  Nashville  Trust  Company  due 
to    Hall     and     associates     oii     claims     purchased    by 
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them  be  paid  to  complainants  in  satisfaction  of 
their  debts   against   the   company. 

To  the  bill,  as  amended,  the  Nashville  Trust 
Company  and  the  directors  demurred.  The  Chan- 
cellor sustained  the  demurrer,  and,  in  respect  to 
this  branch  of  the  case,  dismissed  the  bill.  This 
action    is   assigned   as   error. 

Without  undertaking  to  pass  upon  all  the  grounds 
of  demurrer,  we  are  clearly  of  opinion  the  action 
of  the  Chancellor  was  correct,  and  should  be  sus- 
tained upon  the  second  and  fourth  assignments, 
which  are   as   follows,   to   wit: 

^^Second. — Complainants  seek  to  have  profits  al- 
leged to  have  been  made,  or  which  w^ill  be  made,  by 
defendant  directors,  by  purchasing  claims  against  the 
Connell-Hall-McLester  Company  at  a  discount,  ap- 
plied to  the  payment  of  their  debts,  and  not  to 
have  the  same  declared  a  part  of  the  corporate 
assets.  The  law  will  not  permit  them  to  adopt 
this   course,   nor  can   they   have   such   a   remedy." 

The  fourth  ground  of  demurrer  is  that  "com- 
plainants have  no  right  to  prosecute  this  suit,  be- 
cause they  do  not  show  that  the  Connell-Hall-Mc- 
Lester Company  or  its  assignee  has  been  requested 
to  proceed  against  these  directors  to  recover  any 
profits  made  by  them  for  the  benefit  of  the  cor- 
poration  or   its   creditors." 

It  was  held  by  this  Court,  in  the  case  of  Wal- 
lace V.  Lincoln  Savings  Bank^  5  Pickle,  that  "  no 
single  creditor  can  appropriate  to  the  payment  of 
his   own   debt   assets    properly   belonging    to    an    in- 
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solvent  corporatioD,  and  no  suit  can  be  maintained 
by  a  creditor  to  recover  equitable  assets  for  the 
company  unless  the  company  or  its  assignee  has 
been  requested  to  institute  suit,  and  has  wrong- 
fully refused."  No  such  allegation  is  made,  and 
its  omission  is  fatal  to  the  right  of  complainants 
to   maintain    this   bill. 

It  is  sought,  in  the  other  aspect  of  this  bill, 
to  hold  defeudant  directors  liable,  for  the  reason 
that  the  Connell-Hall-McLester  Company  was  a 
manufacturing  corporation,  and  these  defendants 
contracted  the  debts  due  the  complainants,  know- 
ing them  to  be  in  excess  of  the  capital  stock.  It 
is  charged  in  the  bill  that  defendant  is  a  corpo- 
ration, chartered  under  the  laws  of  the  State  as  a 
manufacturing  corporation,  with  a  capital  stock  of 
$250,000,  and  carried  on  a  manufacturing  and  mer- 
cantile business.  Complainants  charge  that  their 
respective  debts  were  incurred  by  the  Connell-IIall- 
McLester  Company  in  excess  of  its  capital  stock, 
and  that  the  defendant  directors  incurred  said  debts 
with  the  knowledge  that,  at  the  time,  the  said 
company  was  indebted  to  the  full  extent  of  its 
capital  stock.  The  charter  of  the  company  pro- 
vided that  "if  the  indebtedness  of  *  such  company 
shall  at  any  time  exceed  the  capital  stock  paid 
in,  the  directors  assenting  thereto  shall  be  individ- 
ually  liable    to    the   creditors   for   such   excess." 

After  some  other  pleadings,  which  it  is  not  nec- 
essary  to    mention,   answers   were    filed    by    all    the 

individual    director   defendants,   in    which    they   deny 
25— 9  p 
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all  the  allegations  of  the  bill  under  oath,  the 
oath  not  having  been  waived  in  the  bill.  The  de- 
fendants especially  denied  -that  they  ever  assented 
to  the  creation  of  complainants'  debts,  knowing 
them  to  be  in  excess  of  the  capital  stock  of  the 
company,  and  emphatically  denying  that  the  Con.- 
nell-Hall-McLester  Company  was  a  manufacturing 
corporation,   or   ever  so   regarded. 

The  case  went  to  proof.  The  Chancellor,  upon 
final  hearing,  decreed  that  the  equities  of  the  bill 
are  denied  in  the  answer,  and  are  not  sustained 
by  the  proof.  It  is  stated  by  counsel  for  appel- 
lant that  the  ruling  of  the  Court  was  based  upon 
the  finding  that  the  proof  failed  to  show  that  any 
of  the  directors  sued  as  defendants  assented  to  the 
purchase  of  the  goods  after  it  was  known  that  the 
liabilities   exceeded   the   capital    stock   paid    in. 

We  are  of  opinion,  upon  an  examination  of  the 
record,  that  the  proof  is  insufficient  to  warrant  the 
contention  of  complainants  that  these  directors  Jis- 
sented  to  the  creation  of  these  debts,  and  that  the 
decree  of  the  Chancellor  is  correct.  In  addition 
to  this,  it  is  a  conclusive  answer  to  such  relief 
that  the  bill  was  not  properly  framed.-  As  has 
already  been  observed,  this  is  a  proceeding  b}'  in- 
dividual creditors  in  their  own  behalf,  without  the 
intervention  of  the  corporation,  the  assignee,  or 
the  other  creditors.  This  clausi*  in  our  general 
incorporating  act  is  almost  identical  with  that  of 
Congress  regulating  the  creation  of  corporations 
in    the   District    of    Columbia.      That    Act    has    been 
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construed    by    the    Supreme     C'ourt    of    the    United 
States,   the   Court   using   this   language: 

"Nor  can  we  believe  that  an  act  intended  for 
the  benefit  of  the  creditors  generally,  where  the 
bank  proves  insolvent,  can  be  justly  construed  in 
such  a  manner  that  any  one  creditor  can  appro- 
priate the  whole  or  any  part  of  this  liability  of 
the  trustees  to  his  own  benefit,  to  the  possible 
exclusion  of  all  or  of  any  part  of  the  other  cred- 
itors. But  such  may,  and  probably  would,  often 
be  the  result  if  any  one  creditor  could  sue  alone 
while  there  were  others  unsecured.  We  are  of 
opinion,"  continues  the  Court,  "the  fair  and  rea- 
sonable construction  of  the  Act  is  that  the  trus- 
tees who  assent  to  an  increase  'of  the  indebtedness 
of  the  corporation  beyond  its  capital  stock  are  to 
be  held  guilty  of  a  violation  of  their  trust;  that 
Congress  intended  that,  so  far  as  this  excess  of 
indebtedness  over  capital  stock  was  necessary,  they 
should  make  good  the  debts  of  creditors  who  had 
been  the  sufferers  by  their  breach  of  trust;  that 
the  liability  constitutes  a  fund  for  the  benefit  of 
all  creditors  who  are  entitled  to  share  in  it,  in 
proportion  to  the  amount  of  their  debts.  The 
remedy  for  this  violation  of  duty  as  trustees  is,  in 
its  nature,  appropriate  to  a  Court  of  Chancery. 
The  powers  and  instrumentalities  of  that  Court 
enable  it  to  ascertain  the  excess  of  the  indebted- 
ness over  the  capital  stock,  the  amount  of  this 
indebtedness  which  each  trustee  may  have  assented 
to,   and   the   extent   to  which    the   funds   of  the   cor- 
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poration  may  be  resorted  to  for  the  payment  of 
debts;  also  the  number  and  names  of  the  credit- 
ors, the  amount  of  their  several  debts,  to  deter- 
mine the  sum  to  be  received  of  the  trustee  and 
apportioned  among  the  creditors,  etc.  This  course 
avoids  the  injustice  of  many  suits  against  the  de- 
fendants for  the  same  liability,  and  the  greater 
injustice  of  permitting  one  creditor  to  absorb  all 
or  a  very  unequal  portion  of  the  sum  for  which 
the  trustees  are  liable,  and  it  adjusts  the  rights  of 
all  concerned  on  the  equitable  principles  which  lie 
at  the  foundation  of  the  statute.  One  creditor 
cannot  sue  alone,  but  must  either  join  the  other 
creditors  or  bring  his  suit  in  behalf  of  himself 
and  all  other  creditors;  and,  while  the  case  is 
considered  in  reference  to  remedies  afforded  by 
the  statute,  it  is  placed  on  the  solid  ground  that 
the  fund,  by  the  statute,  consists  of  the  excess  of 
all  debts  over  the  capital,  and  that  there  are  va- 
rious parties  having  several  and  unequal  claims 
against  the  fund  exceed  it  in  aniount."  Horner  v. 
Henning,  93  U.  S.,  231.  See  also  Pollard  v.  Bai- 
ley, 20  Wall.,  520;  Stone  v.  Chisolm,  113  U.  S.,  302. 
So  that,  all  other  questions  out  of  the  way,  it 
is  plain  the  present  bill  cannot  be  maintained,  be- 
cause it  appears  that  the  whole  frame-work  of  the 
bill  is  designed  to  subject  to  the  payment  of  com- 
plainants' individual  debt  a  fund  which  is  created 
by  the  statute  for  the  benefit  of  all  the  creditors 
whose  debts  were  created,  with  the  assent  of  tl^e 
directors,    in    excess    of    the    capital    stock   paid    in. 
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The  liability  of  the  directors  under  the  charter  is 
solely  for  the  excess  of  indebtedness,  and  to  the 
creditors  of  the  company  whose  debts  were  cre- 
ated in  violation  of  law,  one  or  two  or  three  of 
whom  cannot  maintain  an  action  for  their  individ- 
ual debts. 

There    is    no   error    in    the    decree   of   the   Chan- 
cellor,  and   it  is   affirmed. 
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Jordan  r.  Everett  and  Claiborne  r.  Everett. 
{Nashville,      February  6,  1894.) 

1.  Separate  Estate.     Priority  of  creditors'  lUns  thereon. 

Between  creditors  of  a  married  woman  whose  several  debts  constitute 
charges  upon  her  separate  estate,  that  one  secures  the  first  lien,  and 
is  entitled  to  priority  of  satisfaction,  whose  suit  in  equity  for  enforce- 
ment of  his  charge  is  first  perfected  into  a  lis  pendens.     { Post ^  pp. 

39'-395') 
Cases  cited  and  approved:   Petway  v.  Hoskins,  12  I.ea,  107;  'niari)e  v. 
Dunlap,  4  Heis.,  685. 

2.  Same.    Jurisdiction  of  Chancery  Courts  o^er. 

The  jurisdiction  of  Chancery  Courts  to  enforce  payment  of  debts  charged 
upon  a  married  woman's  separate  estate  is  inherent  and  exclusive.  It 
has  not  been  changed  by  statute.     i^Posty  pp.  jg4y  jg^. ) 

Code  construed:  2^5022,  5026-5030  (M.  &  V.)  ;  ^^4279,  4283-4287  (T. 
&  S.)  ;  Graham  v.  Merrill,  5  Cold.,  632;  Cowan  ?-.  Dunn,  i  Lea,  68; 
Brooks  7'.  Gibson,  7  Lea,  271;  Jordan  v.  Keeble,  85  Tenn.,  416; 
Warren  ^'.  Freeman,  85  Tenn.,  513;  Eckerly  ?'.  McGhce,  85  Tenn., 
661. 

3.  Same.     Pleadings. 

And  the  creditor  ripens  his  charge  upon  the  separate  estate  into  a  fixed 
lien  thereon,  and  becomes  entitled  to  priority  of  payment,  by  filing 
his  bill  and  securing  issuance  antl  service  of  process,  although  he 
had  not  previously  obtained  judgment  upon  his  debt,  and  did  not 
make  affidavit  to  his  bill,  and  did  not  seek  or  obtain  attachment  or 
injunction  thereunder.     ( Post^  pp.  J95,  sg6. ) 

Cases  cited  and  approved:  Petway  v.  Hoskins,  12  Lea,  107  ;  Brooks  7-. 
Gibson,  7  Lea,  271;  Cowan  7/.  Dunn,  I  Lea,  68;  Shelton  z\  Johnson, 
4  Sneed,  680;  White  7^  Railroad,  7  Heis.,  519;  Roberts  v.  Francis, 
2  Ileis.,  133;  Tharpe  v.  Dunlap,  4  Heis.,  685;  Jordan  7>.  Keeble, 
85  Tenn.,  416.  • 
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J.    M.    Anderson   for  Jordan. 
J.    B.    Daniel    for   Claiborne. 

WiLKBS,  J.  Thomas  II.  Everett  and  wife,  Mary 
L.  Everett,  executed  a  note  to  Mrs.  Julia  M.  Jor- 
dan June  16,  1890.  Afterwards,  October  2,  1890, 
May  5,  1891,  and  June  16,  1891,  they  executed 
other  notes  to  A.  S.  Claiborne.  July  14,  1891, 
they  executed  still  another-  note  to  A.  S.  Clai- 
borne,  agent. 

Mary  L.  Everett,  wife  of  Thomas  H.  Everett, 
owned  a  separate  estate,  consisting  of  houses  and 
lots  in  Nashville,  and  in  each  of  the  several  notes 
executed  by  her  she  charged  her  separate  estate 
with    its   payment. 

Both  before  and  after  these  notes  were  executed 
Thomas  II.  Everett  joined  with  his  wife,  Mary  L., 
in  several  mortgages  and  deeds  of  trust  upon  the 
property   in   which    Mary   L.   had    a   separate   estate. 

On  September  30,  1891,  Mrs.  Julia  M.  Jordan 
filed  her  bill  in  the  Chancery  Court,  at  Nashville, 
against  Thomas  H.  Everett  and  wife,  Mary  L.,  and 
others,  alleging  the  execution  of  the  notes  to  her, 
and  that  it  was  a  charge  upon  the  separate  estate 
of  Mrs.  Everett,  setting  out  the  real  estate  by  spe- 
cific description;  alleging  also  that  it  was  incum- 
bered by  mortgages  and  deeds  of  trust,  and  tliat, 
in  consequence  of  these  mortgages,  Mrs.  Everett 
had  only  an  equitable  interest  remaining  in  her, 
and    charging    that,   by   the    execution    of    the    note 
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by  Mrs.  Everett,  charging  her  separate  estate  for 
its  payment,  she  created  a  lien  upon  such  separate 
estate,  and  seeking  to  subject  the  interest  of  Mrs. 
Everett  in  the  separate  property  to  the  satisfaction 
of    the   note. 

No  judgment  had  been  rendered  on  the  note  in 
favor  of  Mrs.  Jordan,  no  fraud  was  charged  upon 
the  part  of  Everett  and  wife,  no  attachment  or 
injunction  was  prayed  for,  and  the  bill  was  not 
sworn    to. 

Subsequent  to  the  filing  of  this  bill  by  Mrs. 
Jordan,  and  on  October  7,  1891,  and  October  12, 
1891,  A.  S.  Claiborne  and  A.  S.  Claiborne,  agent, 
filed  two  bills  in  the  same  Court  against  the  same 
parties,  alleging  the  execution  to  him  by  Everett 
and  wife  of  the  notes,  as  before  stated ;  that  suit 
had  been  brought,  and  judgments  obtained  upon 
them  against  Everett  and  wife  before  a  Justice  of 
the  Peace ;  that  executions  had  been  issued  upon 
the  judgments,  and  had  been  returned  nulla  bona. 
These  bills  also  alleged  that  Everett  and  his  wife 
had  become  insolvent,  and  that  they  were  fraudu- 
lently disposing  of  their  property.  The  bills  Avere 
sworn  to,  and  an  injunction  was  prayed,  granted, 
and    issued   in    each   case. 

No  serious  defense  was  made  by  the  Everett's 
to  either  suit,  and  final  decrees  and  order  of  sale 
was  had  in  each,  the  decrees  in  favor  of  Claiborne 
being  rendered  April  30,  1892,  and  in  favor  of 
Mrs.   Jordan,   June   20,   1892. 

The    real    estate    was    sold,    and,    by    agreement, 
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$1,000  of  Union  Mills  stock  and  the  note  of  Ham- 
ilton Parks,  purchaser,  for  (2,145  was  substituted 
for  the  real  estate,  and  are  held  under  the  orders 
of  the  Chancery  Court,  and,  by  consent  of  all 
parties  interested,  in  lieu  of  such  real  estate,  and 
subject  to  all  the  liens  and  equities  existing  against 
the   real  estate. 

The  causes  were  all  consolidated,  so  as  to  raise 
and  determine  the  question  of  priority  between  Mrs.  , 
Jordan  and  A.  S.  Claiborne  as  to  this  fund,  and, 
on  the  hearing,  the  Chancellor  held  that  Mrs.  Jor- 
dan had  a  prior  lien,  and  was  entitled  to  be  first 
paid,  and  Claiborne  appealed,  and  has  assigned  the 
following  error:  "That  the  Court  erred  in  holding 
this  lien  of  Mrs.  Jordan  prior  in  point  of  time  to 
that  acquired  by  Claiborne,  and  in  ordering  her 
debt  to  be  first  paid,  because  Claiborne  was  a  judg- 
ment creditor  of  the  Everetts,  and  Mrs.  Jordan  was 
not;  Claiborne's  bill  alleged  fraud,  and  Mrs.  Jordan's 
did  not;  Claiborne  asked  for  and  obtained  injunc- 
tion, and  Mrs.  Jordan  did  not;  Claiborne's  decree 
for  sale  was  obtained  some  fifty  days  before  Mrs. 
Jordan's,  and,  because  Mrs.  Jordan's  suit  was  not 
of  such  a  character  as  to  create  a  lien  by  lis  jyen- 
densJ' 

Claiborne's  bills  are  filed  under  §§5026  to  5030, 
inclusive,  of  the  Code  (M.  &  V.  compilation),  and 
on  the  theory  that  these  sections  provide  an  ex- 
clusive remedy  for  the  enforcement  of  debts  of 
this  character,  and,  inasmuch  as  his  bills  conform 
to    the    requirements    of    these    sections,    and     Mrs. 
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Jordan's  bill  does  not  so  conform,  he  is  entitled  to 
have  priority,  and  that  Mrs.  Jordan  obtained  no 
right  to  priority  by  first  filing  her  bill,  if,  indeed, 
flbe   acquired   any    lien    whatever. 

The  Act  of  1832,  from  which  these  sections 
(5026  to  5030)  had  their  origin,  was  not  intended  to 
abridge  or  curtail  in  any  way  the  original  juris- 
diction of  the  Chancery  Court,  as  it  then  existed, 
but  its  object  was  to  enlarge  and  extend  the 
power  and  jurisdiction  of  that  Court  to  subject 
equitable  interests  that,  prior  to  that  time,  had 
been   exempt. 

The  article  in  which  they  are  found  relates  to 
the  exclusive  jurisdiction  of  the  Chancery  Court, 
And  the  first  section  of  this  article  reads  as  fol- 
lows: "The  Chancery  Court  shall  continue  to 
have  all  the  powers,  privileges,  and  jurisdiction 
properly  and  rightfully  incident  to  a  Court  of 
Equity  by  existing  laws."  M.  &  V.  Code,  §5022. 
See,  also,  Graham  v.  Merrill^  5  Cold.,  632;  CoWan 
V.   Dunj},  1   Lea,  68;    Brooks  v.   Gibson^  7   Lea,  271. 

When  Mrs.  Everett  signed  the  notes  in  contro- 
versy, she  created,  in  each  instance,  a  charge 
against  her  separate  estate,  which  could  be  en- 
forced against  sucli  separate  estate,  but  it  in  no 
way  enlarged  her  personal  liability  for  the  debt. 
The  property  itself  was  made  the  debtor,  and  not 
the  marrried  woman  personally.  This  charge  against 
her  separate  estate  could  only  be  enforced  against 
it  by  suit  in  chancery,  and  not  by  judgment  and 
■execution    at   law.      Jordan  v.   Keeble,  1   Pickle,  416; 
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Warren  v.  Freeman^  1  Pickle,  513;  Eckerly  v.  Mc- 
Gee,   1    Pickle,   661. 

The  mere  execution  of  the  note,  binding  the 
separate  estate,  did  not  create  a  lien,  but  only  a 
-charge,  upon  such  separate  estate,  and  there  is  no 
priority,  as  between  these  charges,  depending  upon 
and  fixed  by  the  date  when  the  notes  were  ex- 
ecuted, nor  is  such  charge  in  any  way  aided  by 
the   recovery  of   a  judgment   at   law  upon   the  note. 

A  lien  is,  however,  fixed  upon  such  separate 
estate,  and  any  equitable  interest  therein,  whenever 
:a  proper  bill  is  filed  in  the  Chancery  Court  to 
subject  such  separate  estate,  legal  or  equitable,  to 
the  payment  and  satisfaction  of  such  note,  provided 
the  separate  estate  sought  to  be  charged  is  set  out 
and  described  by  proper  designation  and  descrip- 
tion. 

In  the  case  at  bar,  summons  to  answer  was 
«ued  out  the  same  day  the  bill  was  filed,  and  was 
duly  executed,  and  the  lien  dates  from  the  filing 
of   the   bill   and   suing   out   of    the   summons. 

The.  proceeding  is  in  the  nature  of  a  proceed- 
ing in  rem.  to  subject  the  specific  property  men- 
tioned in  the  bill  to  the  payment  of  the  debt 
sued  on,  and  is  notice  to  the  world  of  these  facts, 
fi-nd   creates   a   lien    lis  pendens. 

In  such  case,  no  affidavit  to  the  bill,  no  judg- 
ment at  law,  no  attachment  or  injunction,  are  nec- 
essary to  fix  the  lien.  Petway  v.  Haskins,  12  Lea, 
107;  Brooks  v.  Gibson,  7  Lea,  271;  Cowan  v. 
Bunn,    1    Lea,    68;    Shelion    v.    Johnson,    4    Sneed, 
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680;  White  v.  N.  ^  N.  W.  R.  jR.,  7  Heis.,  519; 
Roberts  v.  Francis^  2  Heis.,  133;  Tharp  v.  Dunlapj 
4  Heis.,  685;  Jordan  v.  Keeble,  1  Pickle,  416; 
Bennett  on  Lis  Pendens,  Sec.  142;  2  Pomroy's 
Equity,   Sec.   635;    4  King's   Digest,   Sees.   7885,   3. 

While  all  the  notes  executed  by  Mrs.  Everett 
in  controversy  in  this  cause  created  charges  upon 
her  separate  estate,  none  of  them  created  any  lien 
by  its  execution  or  by  the  rendition  of  judgment 
upon    it. 

Mrs.  Jordan,  by  filing  her  bill  and  taking  out 
summons,  acquired  a  lien  upon  the  separate  estate 
of  Mrs.  Everett.  So  likewise  did  Claiborne,  but 
the  lien  of  the  latter  stands  upon  the  same  basis 
as  that  of  the  former,  and  his  attachment,  injunc- 
tiort,  and  judgment  at  law  gave  him  no  prior 
right  or  superior  equity.  The  question  is  simply 
one  of  diligence  among  creditors  having  equal 
rights,  and  the  familiar  maxim,  "First  in  time, 
first  in  right,"  applies.  Peiway  v.  Haskiiis,  12  Lea, 
107;     Tharp   v.   Dunlap^   4   Heis.,   685. 

The  decree  of  the  Chancellor  is  correct,  and  is 
affirmed,  and  the  cause  is  remanded  to  be  further 
proceeded'  in.  The  costs  of  the  appeal  will  be 
paid  by    Claiborne,   individually   and   as   agent. 
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Stbbdman,  Steere  &  Co.  v.  Dobbins  &  Dazey. 
{Nashville.      February  6,  1894.) 

1.  Assignments,  General.     What  is  not. 

From  the  face  of  the  conveyance  alone  it  must  be  determined  whether 
or  not  an  instrument  constitu'tes  a  general  assignment  within  the 
meaning  of  Acts  iSSi,  Ch.  121.  Hence,  an  instrument  which  does 
not,  upon  its  face,  purport  to  be  a  general  assignment,  and  does  not 
comply,  nor  purport  to  comply,  with  said  Act,  but,  on  the  contrary, 
creates  preferences  and  omits  schedules,  cannot  be  converted  into  a 
general  assignment  by  parol  proof  that  it  embraced  all  the  maker's 
property,  and  then  set  aside  as  illegal  and  void  for  failure  to  comply 
with  the  Act.  Such  instrument  does  not  fall  within  said  Act,  and  is 
valid  as  a  special  assignment.     (Post,  pp.  3^8-40^.) 

Acts  construed:  Acts  1881,  Ch.  121. 

Cases  cited  and  approved  :  Belding  Bros.  v.  Frankland,  8  Lea,  67;  Ord- 
wayz/.  Montgomery,  10  Lea,  515-520;  Cowan,  McClurg&Co.  v.  Gill, 
II  Lea,  675  ;  Hays  v.  Covington,  16  Lea,  262;  Hill,  Fontaine  &  Co. 
V.  Alexander  Bros.,  16  Lea,  496 ;  Rosenbaum  v.  Miller,  85  Tenn.,  653 ; 
Lookout  Bank 7/.  Noe,  86 Tenn.,  21 ;  Scheibler  v.  Mundinger,  86 Tenn., 
674 ;  Kinsey  &  Franklin  v.  Wakely,  MS.  ^^^*|) ;  Orr,  Jackson  &  Co. 
V.  Buchanan,  MS.  (1889);  Morrow  v.  Hrughes,  MS.;  Lemon,  Hale  & 
Co.  V.  Johnson,  MS.  (1893).  ^ 

2.  Stare  Decisis.     Example. 

Acts  of  1881,  Ch.  121,  relating  to  general  assignments,  having  through 
a  period  of  thirteen  years  been  uniformly  construed,  by  repeated  de- 
cisions of  this  Court,  to  require  that  the  instrument  shall  disclose  its 
character  upon  its  face,  and  that  construction  having  been  acquiesced 
in  by  the  Legislature  and  acted  upon  by  the  legal  profession  and  the 
business  public,  it  will  not  be  changed,  in  the  absence  of  the  most 
urgent  reasons  and  convincing  evidence  that  more  good  than  evil 
would  result  from  the  change.     [Post, pp.  40^,  406.) 

3.  Construction.     0/  Acts  1881,  Ch.  121,  strict. 

It  is  settled  that  Acts  1881,  Ch.  121,  must  be  strictly  construed.  [Post, 
p.  407.) 
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Cases  cited  and  approved  :  Hill,  Fontaine  &  Co.  v.  Alexander,  i6  I<ea,. 
496;  Lookout  Bank  7-.  Noe,  86  Tenn.,  26;  Scheibler  «/.  Mundinger, 
86  Tenn.,  674. 


FROM     DATIDSON. 


Appeal  from  Chancery  Court  of  Davidson  County^ 
Andrew   Allison,   Ch. 

John  Allison  for  Complainants. 

Vbrtrbbs  &  Vertrbbs  and  Smith  &  Dickinson 
for   Defendants. 

Wilkes,  J.  This  is  a  creditor's  bill  to  set  aside 
an  assignment  made  by  Dobbins  k  Dazey  to  J.  M. 
Dickinson,  trustee,  on  the  ground  that  it  is  fraud- 
ulent  and   invalid   under  the    Act  of   1881,   Ch.  121. 

Defendants  deno^urred  to  the  bill,  and,  their 
demurrer  being  overruled,  they  excepted  and  ap- 
pealed  to   this   Court,   and   assigned   errors. 

The  case  has  been  very  elaborately  and  ably 
presented,  and  the  question  involved  is  of  general 
interest  and   great   importance. 

Briefly  stated,  the  question  presented  is,  whether 
an  assignment  or  deed  of  trust  that  does  not  comply 
with,  or  purport  to  comply  with,  the  provisions  of 
the  Act  mentioned  can  be  shown  by  evidence  dt- 
hors  the  conveyance  to  be  a  conveyance  of  all 
the    debtor's    property,   and    hence   void    and    illegal. 
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because   it   does   not   comply   with    the    requirements 
of    that   Act. 

It  is  insisted  that  while  this  conveyance  does 
not  comply  with  the  provisions  of  the  Act,  inas- 
much as  it  gives  preferences  among  creditors,  and 
has  no  such  schedules  as  that  Act  requires,  and 
does  not  upoii  its  face  purport  to  be  a  general 
assignment  under  that  Act,  still  that  it  does,  as  a 
matter  of  fact,  convey  all  the  debtor's  property, 
and  that  this  fact  may  be  shown  dehors  the  in- 
strument by  competent  evidence,  and  that  the  re- 
sult must  be  to  render  the  assignment  void,  first, 
for  want  of  compliance  with  the  Act,  and,  second, 
because  it  is  a  fraudulent  evasion  of  the  Act. 
On  the  other  hand,  it  is  insisted  that  the  convey- 
ance is  not  a  general  assignment  under  that  Act, 
and  that  the  Court  cannot  look  beyond  the  face 
of    the   instrument   to   determine   this   question. 

The  Act  of  1881,  Ch.  121,  was  approved  April 
6,  1881,  and  went  into  effect  at  that  date.  It 
came  before  this  Court  for  the  first  time  at  the 
December  terra,  1881,  in  the  case  of  Belding  Bros. 
^  Co.  V.  J.  Franklavd,  Trustee^  8  Lea,  67,  when 
the  extraordinary  character  of  the  Act  was  re- 
ferred to  in  the  opinion  of  the  Court,  delivered  by 
Judge   Cooper,   as   follows: 

"If  property  be  not  embraced  in  the  assign- 
ment, it  is  obvious  that  it  cannot  pass  to  the  as- 
signee by  virtue  of  the  instrument.  Certainly,  as 
to  real  estate,  the  title  to  which  must  be  con- 
veyed  by   instrument  in    writing,   containing   a   suflS- 
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cient  description  to  identify  it,  and  the  conveyance 
of  which  must  be  registered  to  be  good  against 
<;reditor8  and  bona  fide  purchasers  for  value,  there 
will  be  some  difficulty  in  carrying  out  the  legislative 
intent  disclosed  by  the  Act.  There  will  be  less  diffi- 
culty as  to  personalty,  where  neither  writing  nor 
registration  is  essential,  for  the  statue  may  be 
treated  as  in  the  nature  of  a  bankrupt  or  insolv- 
ent law.  In  that  view  the  assignment  would  he 
an  act  of  bankruptcy,  and  the  title  to  the  prop- 
erty would  pass  by  operation  of  law.  The  argu- 
raent  submitted  makes  no  objection  to  the  efficiency 
of  the  Act  to  this  extent,  but  takes  it  for  granted. 
We  shall  act  upon  the  concession  in  this  case  with- 
out  deciding   the   question." 

It  came  up  again  in  the  case  of  Ordwayy  Mc- 
Guire^  ^'  Co.  v.  Montgomery^  10  Lea,  515,  520,  at 
the  December  term,  1882,  and  in  that  case  the 
Court,   through   Judge   Cooper,   said: 

"The  object  of  the  statute,  expressed  in  its  title 
as  well  as  in  the  section  quoted,  was  to  prevent 
a  failing  debtor  from  giving  a  preference  to  par- 
ticular creditors  by  a  conveyance  of  his  property 
for  their  benefit.  It,  therefore,  invalidates  a  gen- 
eral assignment  giving  preferences  only  to  the  ex- 
tent of  such  preferences,  and  avoids  altogether  any 
mortgage,  deed  in  trust,  or  other  conveyance  of  a 
portion  of  a  debtor's  property  for  the  benefit  of 
any  particular  creditor.  But  it  does  not  in  t^rms, 
like  the  bankrupt  law  of  the  United  States,  ex- 
tend   to    any    payment,    sale,    or    other    disposition. 
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absolutely    or     conditionally,    of    the    debtor's    prop- 
erty." 

Ill  this  case,  there  was  a  vigorous  dissent  by 
Judge  Freeman,  who  took  the  broad  position  that 
the  purpose  of  the  Act  was  to  prevent  all  pref- 
erences, and  make  an  equal  ipro  rata  distribution 
of  the  debtor's  property  no  matter  what  prefer 
ences  he  might  make,  nor  what  plans  or  means  or 
forms  of  conveyance  he  might  adopt.  He  stated 
very  plainly  that  the  eftect  of  the  opinion  was, 
that  a  failing  debtor  might  appropriate  all  his  prop- 
erty piece  by  piece  or  in  gross  to  any  favored  cred- 
itor or  creditors,  and  leave  the  others  nothing, 
thus  practically  rendering  the  statute  nugatory,  and 
that  there  would  be  no  case  w^here  a  preference 
might  not  be  given  to  the  extent  of  the  entire 
property  of  the  debtor,  if  an  agreement  could  be 
reached  as  to  price.  He  adds:  "1  cannot  agree 
that  this  is  the  proper  construction  or  meaning  of. 
the  statute,  because  it  will,  in  practice,  defeat  its 
operation  entirely,  except  at  the  option  of  the 
debtor   and   favored   creditor." 

The  line  wus  thus  sharply  drawn  between  the 
two   constructions   as   early   as   1882. 

TKe  statute  was  next  considered  in  Cowan ^  31c - 
Clung  ^  Co,  v.  Gill^  11  Lea,  675,  upon  a  point 
not   now   material  to   be   considered. 

In  Hays  v.   Covington^  16   Lea,  262,  it   was   again 
considered,   the    opinion    of    the    Court   being    again 
delivered  by  Judge  Cooper.      In  this  case,  the  con- 
veyance   did    not    purport    to    be    a    general    assign- 
26— 9  p 
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meat  of  all  the  debtor's  property,  and  it  was 
shown  by  proof  that  it  did  not  embrace  a  tract 
of  laud  upon  which  the  debtor  lived.  There  was 
no  schedule  of  property  attached  to  the  convey- 
ance. Soon  after  its  execution,  the  creditors  who 
were  provided  for  by  it,  obtained  judgments  before 
a  Justice  of  the  Peace,  and  caused  executions  to 
issue  and  be  levied  on  this  tract  of  land  upon  which 
the  debtor  lived,  and  which  was  not  embraced  in 
the  deed  of  trust,  and  were  proceeding  to  condemn 
and  sell  the  land,  when  they  were  enjoined  by  the 
trustee,  on  the  ground  that,  though  not  referred 
to  or  described  in  the  deed  of  trust,  yet  the  tract 
of  land,  nevertheless,  passed  to  the  trustee  by 
operation    of    the    Act. 

The  Chancellor  so  held,  and  the  Referees  re- 
ported -in  favor  of  an  affirmance  of  the  Chancel- 
lor's decree,  and  the  creditors  excepted.  It  was 
held  by  this  Court  that,  to  constitute  a  general 
assignment  under  the  Act,  it  must  appear  from 
the  face  of  the  conveyance,  or  the  sworn  inventory 
attached,  that  it  was  a  general  assignment  of  all 
the  debtor's  property,  and  if  it  did  not,  on  its 
face,  purport  to  be  a  general  assignment,  it  would 
not  be  held  to  be  a  general  assignment  under  that 
Act,  but  only  a  partial  assignment,  and,  hence, 
could  not  have  the  scope  and  effect  given  by  that 
Act,  nor  would  it  be  governed  by  the  rules  laid 
down  in  that  Act  for  such  general  assignments. 
This  decision  was  rendered  at  the  April  term, 
1886,    at    Jackson. 


\ 
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It  was  followed  by  the  ease  of  Hilly  Fontaine 
^  Co.  V.  Alexander  Bros.j  16  Lea,  496,  at  the  same 
terra  of  the  Court,  opinion  by  Judge  Tiirney,  in 
which  it  was  held  that  the  requirement  of  a  sched- 
ule by  the  Act  was  mandatory,  and  that  the  con- 
veyance would  be  fraudulent  and  void  in  the 
absence   of    a   sufficient   schedule   properly  verified. 

The  next  case  was  that  of  Rosenbaum  v.  Miller^ 
1  Pickle,  658,  opinion  by  Judge  Fowlkes,  in  which 
the  question  of  inefficiency  of  description  of  the 
property   conveyed   was   considered. 

This  was  followed  by  the  case  of  Lookout  Bank 
V.  Noey  2  Pickle,  21,  opinion  by  Judge  Caldwell, 
in  which  it  was  again  held  that  the  provision  of 
the  statute  in  regard  to  a  full  and  complete  in- 
ventory or  schedule,  under  oath,  of  all  the  debtor's 
property,  was  mandatory,  and  a  strict  compliance 
with  the  statute  was  absolutely  e83ential  to  the 
validity  of  the  assignment.  The  form  and  sub- 
stance of  the  affidavit  was  considered,  and  the 
cases  of  Hilly  Fontaine  ^  Co.  v.  Alexander  Bros. 
and  Rosenbaum  v.  Miller  were  affirmed.  It  was 
held  that  an  assignment  must  be  treated  as  a  gen- 
eral assignment  when  it  appeared,  fro4n  it  language 
and  the  manner  of  its  execution,  that  it  was  ho 
intended,  and  when  it  was  so  treated  by  all  par- 
ties, although  it  did  not,  in  express  terms,  purport 
to   convey   all   the   debtor's   property. 

This  was  followed  by  the  case  of  Scheibler  v. 
Mxindingery  2  Pickle,  674-695,  decided  at  the  April 
term,   1888,    opinion    of    the    Court    being    delivered 
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by  Special  Judge  M.  M.  J^eil,  in  which  it  was 
said  the  statute  did  not  iutend  to  introduce  any 
new  legal  instrument,  but  simply  to  regulate  an 
old  one  heretofore  in  use;  that  the  general  assign- 
ment defined  and  recognized  by  the  Act  of  1881, 
Ch.  121,  is  an  assignment  of  all  a  debtor's  property 
for  the  benefit  of  creditors;  that  the  character  of 
the  instrument  must  be  ascertained  from  its  face 
alone;  that  the  requirement  of  a  sworn  schedule 
was  mandatory;  that  great  particularity  of  descrip- 
tion was  demanded,  and  an  insuflicient  description 
in  the  schedule  would  not  be  remedied  by  the 
provision  of  the  Act  extending  the  deed  to  other 
property,  nor  by  an  offer  in  the  schedule  to  fur- 
nish more  full  and  particular  description  of  the 
property  if  required,  and  laying  down  rules  with 
illustrations  as  to  description  to  be  given  of  goods, 
choses   in   action,   and   other   property. 

This  is,  briefly,  the  law  as  it  appears  in  our 
books,  but  we  have  several  unreported  cases  bear- 
ing  directly   upon   the   points   involved. 

In  the  case  of  Kinsey  Sf  Franklin  v.  Wakely^  de- 
cided December  term,  1877,  from  Davidson  County, 
it  appeared  that,  as  a  matter  of  fact,  all  the  debt- 
or's property  was  conveyed,  but  the  deed  did  not 
purport  on  its  face  to  do  so,  and,  the  question 
being  directly  raised,  it  w^as  held  that,  as  the  deed 
did  not  purport  on  its  face  to  convey  all  the 
debtor's  property,  nor  to  secure  all  his  debts,  it 
was  not  a  general  assignment  under  the  Act  of 
1881.      The   same   was    held    in    0?t,   Jackson  ^    Co. 
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V.  Buchanan,  December  terra,  1889,  from  Marshall 
County;  ^iid  in  the  case  oi  >  Morrow  v.  Hughes, 
from  Maury  County,  at  the  same  term;  and,  again, 
in  the  case  of  Lemon,  Hale  ^  Co.  v.  A.  Hill  John- 
son,  at   Jackson,   April    term,   1893. 

We  have  thus  an  unbroken  chain  of  decisions 
for  thirteen  years,  holding  -that  the  character  of 
the  instrument  must  be  determined  from  its  face, 
and  that  the  Court  will  not  look  outside  the  four 
corners  of  the  instrument  to  determine  whether  or 
not  it  is  a  general  assignment  under  the  Act  of 
1881. 

This  construction  placed  upon  the  Act,  has  been 
acquiesced  in  by  the  profession,  and  acted  upon  by 
the  business  men  of  the  State,  until  it  has,  more 
or  less,  entered  into  all  transfers  and  assignments, 
and  the  Legislature  has  not  seen  proper,  during 
this  time,  to  make  any  farther  or  different  legis- 
lation   upon    the   subject. 

The  nice  distinctions,  many  of  them  founded  on 
reason  and  authority,  made  by  learned  counsel  for 
complainants  as  to  the  differences  between  general 
assignments  and  mortgages  and  deeds  of  trust, 
were  evidently  not  in  the  minds  of  the  law-makers 
when  they  passed  the  Act,  nor  have  they  been 
applied  by  the  Court  in  construing  it.  It  might, 
perhaps,  have  been  best  to  confine  the  Act  to  the 
technical  case  of  a  general  assignment,  as  com- 
plainants' counsel  contends,  but  it  has  not  been  so 
done.  It  is  certain  that  since  the  Act,  as  before, 
deeds    of    trust,   mortgages,   pledges,   and    sales    may 
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be  made  by  the  debtor  preferring  one  creditor 
over  another,  and  this  may  extend  to  a  portion  or 
all  the  debtor's  property,  and  they  will  be  held 
good  even  though  this  may  seem  to  contravene 
the  general  purpose  of  the  Act  to  make  an  equal 
pro  rata  distribution.  But  our  Courts  have  held 
that,  to  bring  an  assignment  under  the  Act  of 
1881,  it  must  purport  to  be  under  that  Act  upon 
its  face,  either  directly  or  by  fair  inference,  and  it 
cannot  look  beyond  the  instrument  to  determine 
whether  it  is  or  is  not  a  general  assignment  of 
all  the  debtor's  property.  If  this  construction  of 
the  Courts  defeated  the  purpose  of  the  Legislature, 
they  could  have  remedied  it  by  proper  legislation. 
They  have  not  seen  proper  to  do  so  during  the 
thirteen  years  which  have  elapsed  since  this  con- 
struction was  placed  upon  it,  and,  the  profession 
and  business  public  having  accepted  and  acted 
upon    it,    we    cannot   now   disturb   it. 

Certainty  and  stability  in  the  holdings  of  this 
Court  are  of  such  importance,  that  it  is  only  for 
the  most  urgent  reasons  that  a  rule  so  often  laid 
down,  and  so  universally  accepted  and  acted  upon, 
would  be  changed,  and  then  only  in  the  event  the 
Court  could  see  that  more  good  than  evil  would 
result   from   the   chang&. 

To  hold  for  complainants  in  this  case  would  re- 
sult in  giving  to  them  a  preference  of  satisfaction 
out  of  the  property  conveyed  directly  contrary  to 
the    letter   and    spirit   of    the    Act. 

It  will   not   be   contended   that   the    law   makes   it 
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obligatory  upon  the  debtor  to  make  a  general  as- 
signment under  the  Act  of  1881.  It  is  a  matter 
left  to  the  option  of  the  debtor,  and  if  he  refuses 
to  come  in  under  the  Act,  it  cannot  be  treated 
as  a  fraud  upon  the  Act.  When  there  is  no  obli- 
gation to  do  any  act,  a  failure  to  do  it  creates  no 
liability. 

It  is  certain  that  the  Act  of  1881,  as  contained 
in  the  statutes  and  construed  by  the  Courts,  gives 
the  debtor  a  right  to  make  a  conveyance  which, 
in  its  scope  and  effect,  reaches  far  beyond  the 
scope  and  power  of  the  common  law  assignment, 
vesting  in  the  assignee  property  not  specifically 
described  or  conveyed,  and  uprooting  conveyances 
and  transfers  which,  but  for  it,  would  have  been 
valid  and  good — a  scope  and  effect  never  possessed 
by  any  other  conveyance,  and  it  is  proper  there- 
fore that  it  should  be  strictly  construed  and  held 
in  close  and  proper  limits,  and  this  has  been  the 
ruling  of  our  Courts  whenever  the  Act  has  come 
before  it  for  construction.  Hill^  Fontaine  ^  Co,  v. 
Alexander,  16  Lea,  496;  Lookout  Bank  v.  Noe,  2 
Pickle,   26;    Scheibler   v.    Mundinger,   2   Pickle,    674. 

The  logical  result  of  the  Act,  as  construed  by 
the  Court,  is  to  place  in  the  hands  of  the  debtor 
an  option  to  use  the  Act  or  not,  as  he  may  see 
fit;  and,  in  this  sense,  it  may  appear  to  be  in- 
tended more  for  his  benefit  than  for  his  creditors, 
but,  even  if  this  be  so,  the  general  purpose  of 
the   act  is   still    preserved    to   make    a    pro   rata   dis- 
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tribution  of  all  the  debtor's  property  among  all 
his   creditors   whenever  the   Act  is   followed. 

While  we  are  not  disposed  to  go  beyond  what 
our  Courts  have  already  held  in  regard  to  this 
law,  we  are,  at  the  same  time,  not  disposed  to 
disturb  what  has  already  been  decided,  even  though 
better  reasons  may  be  given  in  either  direction, 
and  we,  therefore,  confine  our  ruling  to  the  point 
that  you  cannot  look  beyond  the  instrument  to  as- 
certain whether,  it  is  or  is  not  a  general  assign- 
ment of  all  the  debtor's  property,  under  the  pro- 
visions of  the  Act  of  1881.  Tested  .  by  this  rule, 
the  assignment  made  an  exhibit  to  the  bill  in  this 
cause,  does  not  purport  to  be  a  general  assignment 
of  all  the  debtor's  property,  and  does  not  purport 
to  be  under  the  Act  ot*  1881;  and,  this  being  so, 
the  Court  must  look  alone  to  the  instrument,  no 
matter  what  the  bill  may  allege;  and,  this  being 
so,  the  demurrer  should  have  been  sustained  by 
the  Court  below,  so  far  as  the  bill  seeks  to  avoid 
the    conveyance. 

The  decree  of  the  Chancellor  is  reversed  and 
the  bill  dismissed  as  to  the  trustee,  and  the  cause 
is  remanded  to  the  Court  below,  where  complain- 
ants may,  if  they  choose,  proceed  to  judgment 
against   defendants,    Dobbins   &    Dazey. 

Complainants   will   pay    the   costs   of    appeal. 
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*KlRKPATRICK   I?.    PURYBAR. 

{Ndshoille.      February   6,   1894.) 

1.  Payment.     By  check. 

The  indorsement  of  the  check  of  another  to  a  creditor,  in  settlement  of 
notes  and  an  account,  accompanied  by  a  surrender  of  the  notes  and 
a  receipt  in  full  of  the  account,  will  be  regarded  as  payment,  in  the 
absence  of  any  agreement  to  the  contrary.     {Post,  pp.  410-413.) 

Cases  cited:  Springfield  v.  Green,  7  Bax.,  301;  75  V'a.,  726;  86  Va. 

2.  Bills  and  Notes.     Release  of  indorser  of  check. 

The  indorser  of  a  check  is  released  by  failure,  for  several  days,  to  pre- 
sent it  at  a  bank  in  the  same  place,  during  which  the  bank  fails  and 
the  collection  of  the  check  is  rendered  impossible,  when  there  was  a 
deposit  out  of  which  it  would  have  been  paid  if  promptly  presented. 
{Post,  pp.  414,  41J.) 

Cases  cited  and  approved:  Bank  v.  Merritt,  7  Heis.,  193;  Schoolfield 
V.  Moon,  9  Heis.,  173. 

3.  Same.     Siinie.     Burden  of  proof  . 

The  holder  of  a  check  has  the  burden  of  proving  that  the  indorser  was 
not  injured  by  delay  fn  presenting  it  until  after  the  bank  had  failed, 
where  the  indorser  has  proved  that  it  was  not  duly  presented  for 
payment;  and  this  is  the  rule,  whether  the  suit  is  brought  on  the 
check,  or  on  an  indebtedness  to  pay  which  the  check  was  transferred 
and  in  do  rsed .     ( Post,  pp.  41J-421. ) 

Cases  cited  and  approved:  Bank  v.  Merritt,  7  Heis.,  177;  Betterton  v. 
Roope,  3  Lea,  215. 

Cited  and  distinguished:  38  N.  Y.,  289;  3  Lansing,  29;  43  N.  Y.,  171 ; 
10  Wend.,  304;  13  ///.,  549;  2  Hill,  425;  2  Black,  350;  43  Ohio 
St.,  53- 


^  The  eflTect  of  delay  in  presenting  a  check  to  release  an  indorser  is  the  subject  of 
annotation  to  the  above  case  in  32  L.  R.  A.,  785  — RB>>oRTfeK. 
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4.  Samk.     Satru,     Exiinguishmefit  of  oi'iginal  indebtedruss. 

The  extinguishment  of  the  liability  of  an  indorser  of  a  check  by  failure 
to  present  it  until  after  the  bank  has  failed,  extinguishes  his  liability 
also  on  an  indebtedness  for  payment  of  which  the  check  was  in- 
dorsed.    {Post^  pp.  4ij-'4si.) 


PROM    DAVIDSON. 


Appeal  from  the  Chancery  Court  of  Davidson 
County.     Andrew  Allison,   Ch. 

Smith   &   Dickinson   for  Kirkpatrick. 
Stokes   &   Stokes    for   Puryear. 

Snodorass,  J.  This  suit  is  brought  by  bill  in 
chancery  on  an  account  for  J745,  alleged  to  be  due 
from  defendant.  The  defense  was  by  answer,  aver- 
ring payment,  and  exhibiting  the  receipt  in  full  of 
the  account  sued  on.  The  defendant  further  set  up 
in  defense  that  the  payment  was  made  by  a  check 
drawn  in  his  favor  by  Sulzbacher  Bros.,  and  in- 
dorsed to  the  complainant.  It  was  insisted  that 
this  check,  which  was  indorsed  June  19,  1891,  had 
been  accepted  in  payment  of  the  account,  but  that, 
if  only  taken  as  a  means  of  payment,  the*  check 
was  not  presented  until  June  22,  and  until  after 
the  failure  of  the  bank  on  which  •  it  was  drawn — 
the  Nashville  Savings  Bank — and  that  the  negli- 
gence   of    the    complainant    in     the    presentment    of 
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the  check  had  oecaeioned  the  Iosh,  and  that  de- 
fendant was  thereby  discharged  from  liability  on 
the  original  account.  It  was  shown  in  proof  that 
the  account,  which  was  for  a  little  more  than 
$1,100,  W.I8  made  up,  among  other  things,  of  two 
notes,  aggregating  about  $1,000.  These  notes — not 
■due — had  been  charged  into  the  account  by  direc- 
tion of  defendant's  agent,  and  for  the  aggregate 
-of  something  over  $1,100  a  receipt  in  full  had 
been  taken,  and  these  notes  delivered  up  in  con- 
nection with  that  receipt.  Other  proof  was  taken, 
and  the  case  heard  by  the  Chancellor,  who  dis- 
missed the  bill,  and  complainant  appealed  and  as- 
signed  errors. 

The  first  question  to  be  determined  is  whether 
the  indorsement  of  the  check  was  done  in  pay- 
ment of  the  indebtedness.  The  settlement  of  that 
question  depends  upon  the  intent  of  the  parties, 
as  evidenced  by  express,  agreement  or  the  tacts 
and  circumstances  of  the  transaction.  The  evi- 
dence on  this  subject  is  as  follows :  The  member 
•of  the  firm  of  Kirkpatrick  &  Co.  with  whom  the 
transaction   was   had   was   asked : 

"Please  state  whether  or  not  you  took  the 
-checks  as  in  themselves  a  payment  [there  were 
•other  checks  indorsed  with  this  not  necessary  to 
be  noticed]  for  the  amount  of  the  account,  or  how 
you   took   them." 

Ans. — "  I  supposed  that  the  bank  drafts  and  the 
Sulzbacher  check  were  good,  and  took  them  ex- 
pecting   they    would    be    paid,    and     the    money    so 
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realized  would  go  in  payment  of  Puryear's  ac- 
count and  the  cash  I  had  advanced.  I  did  not 
take  them  as  a  payment  of  the  account,  but  only 
u8  a  way  of  paying  it,  and  for  Puryear's  conven- 
ience. If  the  checks  were  not  paid,  I,  of  course, 
did  not  expect  the  account  would  thereby  be 
l»Hid." 

It  is  observed  that  he  does  not  state  what  was 
said  between  them,  nor  deny  what  Puryear's  son 
and  agent  (to  be  subsequently  shown)  testifies  as 
to  what  was  said.  At  most,  it  is  but  the  expres- 
sion of  his  present  view  of  the  condition  of  his 
miiid  at  the  time  of  the  transaction.  The  son 
and   agent   of    Puryear   testifies,    on    being  asked: 

"  What  did  you  say  to  him  when  you  gave 
him  the  check,  relative  to  its  being  a  payment  on 
your   father's   account?'' 

m 

"  I  did  hot  say  any  thing,  except  told  him  that 
I  wanted  to  pay  tlie  account  in  full  as  to  the 
amount  of  it,  and  gave  him  the  Sulzbacher  check 
iif   part   payment    of    it." 

"  Did  Kirkpatrick  &  Co.  raise  any  objection  to 
taking  the  Sulzbacher  check,  or  what  did  they 
say,    if    any    thing,   about   it?" 

''No,  sir;  they  did  not  make  any  objection, 
but   remarked    that   this   was   good   for   it." 

This,  with  the  delivery  up  of  the  notes  and 
the  receipting  of  the  account  in  full,  constitutes 
the  facts  of  the  transaction,  as  developed  in  the 
evidence.  It  will  be  remembered  that  this  is  not 
the   case    of    Puryear   giving   his   own    check   for   his 


DECEMBER  TERM,  1893.  413 


Kirkpatrick  v.  Puryear. 


own  account,  and  the  law  relating  to  that  condi- 
tion of  facts  need  not  be  discussed.  It  is  the 
case  of  the  indorsement  of  a  check  of  another  to 
a  creditor  in  settlement  of  the  account,  whether 
it  be  payment  absolute  or  conditional,  and  to  be 
governed   by   the   law   as   to   such    transfer. 

It  is  well  settled  that  the  taking  of  the  debt- 
or's check  on  account  is  not  payment,  unless  it 
was  so  intended  {Springfield  v.  Green,  7  Bax.,  301); 
and  it  is  true  that  the  taking  of  a  check  of  an- 
other by  a  creditor  on  account,  is  not  necessarily 
payment,  but  must  have  eftect  according  to  the 
intention  of  the  parties.  In  the  absence  of  proof 
of  a  special  agreement,  the  giving  up  or  reten- 
tion of  the  original  security  will,  in  general,  be  a 
decisive  circumstance  in  determining  that  question, 
for,  if  the  creditor  means,  in  any'  contingency,  to 
resort  to  the  original  indebtednessy  he  will  scarcely 
be  willing  to  surrender  all  evidence  of  that  in- 
debtedness to  his  debtor  without  fortifying  himself 
with  some  evidence  of  the  real  nature  of  the 
transaction.  Morris  v.  Harvey,  75  Va.,  726 ;  /7Kv. 
Co.  v.  R.  R.  Co,,  86  Va.  (19  Am.  Rep.,  868). 

Upon  the  facts  of  this  transaction,  as  given  by 
the  son,  and  not  denied  by  the  complainant,  we 
are  of  the  opinion  that  the  check  was  accepted  in 
payment.  In  this  connection  it  is  objected  that 
the  pleadings  raised  no  question  as  to  notes  de- 
livered up  with  the  receipt  when  the  account  was 
received;  but  receipt  for  the  account  is  exhibited 
with    the   answer,   and   the   account   itself    is   proven 
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by  exhibit  to  deposition  of  defendant's  witness  be- 
fore quoted  on  another  point,  and  it  shows  that 
it  was  largely  made  up  of  the  notes  charged  in 
it,  and  the  answer .  avers  that  the  check  was  de- 
livered in  payment  of  this  account,  and  the  proof 
so   show^s. 

Where  the  creditor  accepts  the  check  of  hi& 
debtor,  it  is  his  duty  to  make  presentment  and 
demand,  and,  of  course,  the  same  duty  devolves 
upon  him  in  the  acceptance  of  an  indorsed  check, 
which  is  additional  security.  This  check  was  not, 
in  fact,  presented  until  June  22,  after  the  failure 
of  the  bank.  Defendant  averred,  in  answer,  that 
Sulzbacher  Bros,  had  on  deposit  at  the  time  the 
check  was  drawn,  and  up  to  the  failure  of  the 
bank,  an  amount  sufficient  to  have  paid  the  check, 
and  this  amount  was  lost  to  him  by  the  negligence 
of  the  complainant.  It  is  not  denied  that  if  these 
facts  be  true  (and  the  failure  to  make  demand  is 
proven,  though  no  proof  is  offered  as  to  the  con- 
dition of  Sulzbacher's  account,  as  averred),  that  the 
defendant  would  be  discharged;  and  without  proof 
of  the  last  one  he  would  be  discharged  if  this  was 
a  suit  upon  the  check,  but  it  is  insisted  that,  be- 
ing a  suit  upon  the  original  account,  the  burden 
of  proof  is  not  only  on  the  defendant  to  show 
that  presentment  and  demand  was  not  made  by  the 
plaintiff,  but  that  Sulzbacher  Bros,  had  the  amount 
of  money  on  deposit  to  pay  it,  and  that  defendant 
sustained  the  loss  of  that  amount  by  reason  of 
such    negligence   in    presenting   the   check. 
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It  18  the  duty  of  the  holder  of  a  check,  if  he 
receives  it  after  banking  hours,  to  present  it  dur- 
ing bapking  hours  of  the  next  day,  if  the  bank 
is  located  in  the  same  town,  as  was  this  one.  If 
not,  then  to  forward  it  next  day  by  mail.  If  he 
fails  to  do  this,  and  the  check  is  afterwards  not 
paid,  his  right,  as  against  the  indorser,  is  extin- 
guished. Morse  on  Banking,  Sec.  422;  Bank  v. 
Merritt,  7  Heis.,  193;  Schoolfield  v.  Moon,  9  Heis.,  178. 
It  is  argued,  however,  that  though  the  indorser's 
liability  as  such  is  extinguished,  yet,  if  the  indorser 
is  the  original  debtor,  his  liability  on  the  original 
indebtedness  is  not  extinguished,  unless  it  further 
appears  that  actual  loss  was  sustained  in  conse- 
quence of  such  delay,  and  that  the  burden  of 
proof  is  on  the-  debtor  to  go  further  and  show 
such    loss. 

This  exact  question,  in  express  terms,  has  not 
been  adjudicated  in  this  State,  and  there  is  a  great 
dearth  of  authority  upon  it,  although  it  would 
seem  to 'be  one  which  must  have  repeatedly  arisen. 
It  is  settled  in  this  State,  and  many  others,  that 
in  suits  on  checks,  where  there  has  not  been  due 
demand  and  notice,  the  burden  of  proof  is  upon 
the  holder  of  the  cheek  to  show  that  the  drawer 
has  sustained  no  injury.  3  Am.  &  Eng.  Ency.  of 
Law,  and  cases  cited  under  the  note  as  to  burden 
of  proof.      See    Bank   v.    Merritt,   7   Heis.,   177. 

The  same  doctrine  has  been  applied  in  this 
State  to  the  case  of  suit  on  the  original  indebted- 
ness.     Betferton    v.    Boope,   3    Lea,   215.      It    is    true 
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that  iu  that  case  it  appeared  in  fact  that  the 
drawer  had  funds  to  his  credit,  but  this  was  not 
the  controlling  point  in  the  case,  and,  besides,  this 
was  the  case  of  a  drawer's  check  and  not  an  in- 
dorsed   one. 

We  think  the  sound  rule  is,  whether  the  suit 
be  on  the  check  indorsed,  or  on  the  original  in- 
debtedness, and  it  appears  in  the  proof  that  such 
check  was  not  duly  presented  and  payment  de- 
manded, where  the  check  has  been  received  as 
absolute  or  conditional  payment,  then  the  burden 
of  proof  shifts  to  the  holder  to  show  that,  notwith- 
standing such  delay,  the  debtor  was  not  injured. 
In -the  Merritt  case,  already  cited,  it  is  said  if  the 
presentment  and  demand  be  not  properly  made, 
the  presumption  of  injury  from  the  negligence  of 
the  holder  arises,  and  the  onus  of  showing  that  no 
injury  has  resulted  from  delay  to  the  drawer  rests 
on  the  holder.  The  presumption  is,  that  the  check 
is   drawn    on   actual    funds. 

It  is  insisted  in  the  argument  of  complainant, 
that  a  dilierent  rule  is  settled  in  the  case  of  Brad- 
ford V.  jPox,  38  New  York,  289,  and  Railroad 
Company  v.  Collins,  3  Lansing,  29  (New  York 
Supreme  Court).  But  this  is  an  erroneous  appli- 
cation of  these  cases.  The  first  was  the  case  of 
the  debtor  giving  his  own  check  in  payment,  which 
the  bank  refused  to  certify  without  explanation, 
thus  creating  the  inference  that  the  check  was 
worthless.  It  is  true  that  the  Court  in  that  case 
said      ^'that     cases      regarding     the     laches     of     the 
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holder  in  demanding  payment  or  in  giving  notice 
of  dishonor,  in  which  the  onus  of  proving  that  no 
damages  accrued  was  upon  the  holder,  had  no 
application,  because  this  action  was  for  the  collec- 
tion of  the  pre-existing  debt,  and  the  onus  of  prov- 
ing payment  was  upon  the  defendant,  and  that  it 
was*  not  suflScient  for  him  to  show  laches  of  the 
plaintiff,  but  he  must  go  further,  and  show  that 
loss   had   occurred." 

But  that  was  simply  applying  the  rule,  which, 
as  we  understand  it,  is  applied  by  Courts  holding 
that  the  burden  of  proof,  in  case  where  the  debtor 
has  given  his  own  check  in  payment  of  his  in- 
debtedness, is  upon  the  holder  to  show  both  de- 
lay and  loss.  Such  holding  puts  the  burden  upon 
him,  not  only  to  show  delay  in  presentment  of 
the  check,  but  loss  to  himself  in  consequence.  If, 
however,  payment,  absolute  or  conditional,  has  been 
made  by  the  check  of  another,  indorsed  by  the 
debtor,  the  failure  to  present  such  check  and  de- 
mand payment  properly,  will  release  the  debtor  as 
to  his  liability  upon  the  check  and  original  indebt- 
edness. Smith  V.  MilleVy  43  New  York,  171 ;  Daniel 
on  Neg.  Inst.,  Sec.  828,  cited  and  approved,  3 
Lea,   220. 

The  second  case  in  Lansing's  reports,  3  New 
York,  cited,  was  also  a  case  where  the  debtor  had 
given  his  own  check,  and  in  which  the  rule  stated 
in  the  Bradford  case  was  applied.  Put,  too,  upon 
the  ground  that  the  action  was  upon  the  pre- 
existing debt,  and  was  not,  therefore,  concluded  by 
27— 9  p 
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proof  of  delay  in  presentment  of  the  check,  inde- 
pendent of  any  proof  of  loss,  thej'  sustain  the 
theory  that  such  delay  alone  does  not  discharge 
the  original  debt  of  the  drawer.  But,  in  the  case 
of  Carroll  v.  Sif^eet^  reported  in  Vol.  13,  Lawyer's 
Reports  Annotated,  a  later  case  from  the  same 
State,  and  from  the  Court  of  Appeals,  where  pro- 
visional  payment  of  a  debt  had  been  made  by  in- 
dorsed cheeky  it  was  said:  "The  debt  remained  until 
discharged  by  paj^ment  of  the  check,  or  by  such 
dealing  with  the  check  by  the  plaintiff  as  would, 
ill  judgment  of  law,  convert  what  was  originally 
a  provisional  payment  into  an  absolute  one.  The 
check  was  dated  August  22,  1887,  and  was  drawn 
on  the  Ashbury  Park  National  Bank,  and  was,  on 
the  same  day,  indorsed  and  delivered  by  the  de- 
fendant to  the  plaintiff  at  the  place  where  the 
bank  was  located.  The  plaintiff,  on  accepting  the 
check,  assumed,  as  between  himself  and  the  de- 
fendant, an  obligation  to  present  the  same  to  the 
bank  for  payment  within  the  time  prescribed  by 
the  law- merchant ;  that  is  to  say,  not  later  than 
the  next  day  after  its  date,  and,  if  refused,  to 
protest  the  same,  and  give  notice  of  non-payment. 
Smith  V.  Jaynes,  20  Wend.,  192.  It  was  not  pre- 
sented until  the  thirty-first  of  August,  nine  days 
after  it  was  received  by  plaintiff.  The  defendant 
was,  by  such  delay,  discharged  from  liability  as 
indorser  of  the  check,  irrespective  of  any  question 
of  loss  or  injury.  Presentment  in  due  time,  as 
fixed    by    the    law-merchant,    was    a    condition    upon 
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the  performance  of  which  the  liability  of  the  de- 
fendant as  indorser  depended,  and  this  delay  was 
not  excused,  although  the  drawer  of  the  check 
had  no  funds  or  was  insolvent,  or  because  present- 
ment would  have  been  unavailing  as  a  means  of 
procuring  payment.  Mohawk  Bank  v.  Brodericky 
10   Wend.,   304;    Gough   v.    Statts,   13   Wend.,   549. 

"A  different  rule  obtains  as  between  the  holder  ' 
and  drawer  of  a  check.  As  between  them,  pre- 
sentment may  be  made  at  any  time,  and  delay  in 
presentment  does  not  discharge  the  liability  of  the 
drawer,  unless  loss  to  him  has  resulted.  Little  v. 
Phenix  Bank,   2   Hill,  425. 

"  The  action  here  is  not  upon  the  indorsement 
of  the  defendant,  but  upon  the  original  indebted- 
ness. If  the  discharge  of  the  defendant's  liability 
as  indorser  discharges  also  bis  liability  as  debtor 
for  the  original  debt,  the  judgment  must,  on  that 
ground,  be  reversed.  In  Hamilton  v.  Cunningham, 
2  Black,  350,  Chief  Justice  Marshall  considered 
the  effect  of  the  neglect  of  the  holder  of  a  bill 
to  give  due  notice  of  dishonor,  whereby  prior  par- 
ties thereto  were  discharged  upon  the  liability  of 
'the  debtor  for  a  debt  for  which  the  .bill  was 
drawn.  After  showing  that  the  authorities  in 
which  the  debtor  had  been  discharged,  proceeded 
upon  the  theory  that  he  has  sustained  an  actual 
loss,  he  reached  the  conclusion  that  the  true  j)rin- 
ciple  is  '  that,  if  a  bill  be  received  as  provisional 
payment,  the  omission  to  give  defendant  notice  of 
its   dishonor   deprives   the    creditor   of    his   action   on 
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that  bill,  but  does  not  compel  him  to  take  it  in 
absolute  payment  or  deprive  him  of  his  action  on 
the  original  debt  further  than  damage  has  been 
sustained  actually  or  in  legal  supposition  by  the 
debtor.'  See,  also,  Gallagher  v.  Roberts^  2  Wash. 
C.   C,    191;    Flieg   v.    Sleet,   48   Ohio   St.,   53." 

Andrews,  Judge,  who  delivered  the  opinion  in 
that  case,  adds:  "I  am  not  sure  that  this  doctrine 
is  reconcilable  with  expressions  in  the  opinion  of 
this  Court  in  Smith  v.  Miller,  43  N.  Y.,  171 ;  52  N. 
Y.,  545."  He  then  quotes  from  that  case,  and  shows 
that  judgment  was  therein  rendered  for  the  defend- 
ant on  two  grounds:  "First,  in  the  absence  of  proof 
of  demand  and  refusal,  and  notice  to  the  drawer 
according  to  the  usual  course,  there  could  be  no 
recovery  upon  the  draft  or  upon  the  indebtedness 
upon  which  it  was  given;  and,  second,  on  the 
ground  of  negligence  in  failing  to  present  the 
check  on  the  day  on  which  it  w^as  given.  The 
last  ground  stated  was,  upon  the  facts,  a  satisfac- 
tory basis  for  the  judgment;  and  the  same  prin- 
ciple was  applied,  upon  similar  facts,  in  Meadville 
First  National  Bank  v.  Fourth  National  Bank,  77 
N".  Y.,  320."  The  Court  then  declines  to  deter- 
mine whether  the  cases  cited  were  in  conflict  or 
not,  or  which  class  of  cases  stood  upon  the  bet- 
ter reason,  but  gave  the  defendant  a  new  trial 
upon   the   facts. 

We  think,  as  therein  indicated,  that  the  ex- 
tinguishment of  liability  as  indorser  on  the  check 
was   an   extinguishment   of    liability  for   the   original 
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iDclebtedness ;  that  when  defendant  had  shown  such 
delay  in  the  presentment  and  demand  as  discharged 
the  indorser,  it  made  out  a  case  in  which  he  was 
discharged  from  the  original  indebtedness;  and  if 
any  facts  existed  which  would  rebut  the  case  thus 
made  out,  the  onus  shifted  to  the  plaintiflF  to  show 
them.  See,  as  to  shifting  of  burden  qf  proof  on 
analogous  question,  Morse  on  Banking,  Sec.  421, 
Subsec.  /. 

The  judgment   is   therefore   affirmed,   with   costs. 
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Maupin  c.  Blanton. 
{Nashville.     February   7,   1894.) 

1.  Redemption  of  Land.     To  ^ohom  redempHon-money  must  be  paid. 

To  effect  redetpption  of  his  land  sold  for  debt,  either  under  execution 
at  law  or  under  decree  of  the  Chancery  Court,  the  debtor  must  pay 
the  redemption-money  either  to  the  purchaser  personally,  or,  in  case 
that  is  impracticable,  to  the  Clerk  of  the  Circuit  Court  of  the  county 
in  which  the  land  lies. 

Code  construed:  {^2959  (M.  &  V.). 

Acts  construed :  Acts  1889,  Ch.  83. 

Case  cited:  Rothwell  ?'.  Gettys,  1 1  Hum.,  135. 

2.  Same.     Same. 

And  payment  of  the  redemption-money  to  the  Clerk  and  Master  is  in- 
effectual, even  where  the  sale  was  made  by  him  under  decree  of  the 
Chancery  Court  and  the  fund  realized  placed  in  his  hands  as  receiver, 
to  be  loaned  out  for  the  benefit  of  the  creditor. 


FROM    BEDFORD. 


Appeal   from  Chancery  Court  of  Bedford  County. 
Robert   Cantrell,   Ch. 

Wm.   B.    Bates   for   Maupin. 

IviE    &   IviE   for    Blanton. 

Wilkes,  J.  ,  The  undivided  interest  of  R.  C.  Mau- 
pin in  a  town  lot  in  Wartrace,  Bedford  County,  was 
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sold  under  decree  of  the  Ohancerv  Court  of  Bed- 
ford  County,  and  was  purchased  by  his  brother, 
James  S.  Maupin,  at  his  bid  of  one  hundred  dol- 
lars. The  sale  was  made  for  cash,  and  subject  to 
the  right  of  redemption,  and  was  confirmed  Au- 
gust 7,  1890,  xand  title  divested  and  vested  accord- 
ingly. The  Clerk  and  Master,  as  receiver,  was 
directed  to  loan  out  the  one  hundred  dollar  fund 
for  an  indefinite  time,  and  to  give  James  S.  Mau- 
pin, the  purchaser,  the  preference  in  borrowing  the 
same.  Thereupon  James  S.  Maupin,  the  purchaser, 
executed  his  note  •  to  the  Clerk  and  Master  and 
receiver  for  the  one  hundred  dollars,  and  the 
amount  was  not  actually  paid  by  him  into  Court. 
August  6,  1892,  R.  C.  Maupin,  the  debtor,  whoso 
lot  had  been  sold,  paid  to  the  Clerk  and  Master 
of  Bedford  County  $112,  and  took  his  receipt  for 
the  same  in  these  words: 

"  One  hundred  and  twelve  dollars  received  of  R. 
C.  Maupin,  which  he  tenders  as  redemption  of  a 
lot  sold  by  the  undersigned  on  May  1,  1890,  said 
sale  confirmed  August  7,  1890,  in  the  case  of  James 
S.  Maupin  v.  R.  C.  Maupin.  See  Minute  Book 
19.      This   August   6,   1892. 

''J.   T.   Butler,    C,   ^'   if." 

At  that  date  James  S.  Maupin  was  a  resident 
of  Moor,e  County,  and  the  payment  of  the  $112 
by  ii.  C.  Maupin  to  the  Clerk  and  Master  was 
without   his   knowledge   or   consent. 

The    money    thus    paid    into    the    hands    of    the 
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Clerk  was  tendered  to  James  S.  Maupin,  and  he 
refused  to  receive  the  same,  insisting  that  the  lot 
could  not  be  redeemed  in  this  way.  In  the  mean- 
time R.  C.  Maupin,  on  the  same  day  the  money 
was  paid  to  the  Clerk  and  Master,  acting  upon 
the  idea  that  he  had  redeemed  the  lot,  conveyed 
the  same  to  B.  W.  Blanton  for  a  recited  consid- 
eration  of   six   hundred   dollars. 

James  S.  Maupin  thereupon  filed  his  bill,  charg- 
ing that  the  lot  had  not  been  redeemed  as  pro- 
vided by  law,  and  seeking  to  have  set  aside,  as  a 
cloud   upon    his   title,   the    conveyance   to   Blanton. 

Blanton  filed  his  answer  as  a  cross  bill,  alleging 
that  the  payment  to  J.  S.  Butler,  the  Clerk  and 
Master  and  receiver,  was  good  and  a  legal  re- 
demption, and  asked  the  Court  to  so  decree  and 
remove  the  claim  of  James  S.  Maupin  as  a  cloud 
upon    his   title. 

The  Chancellor  held  that  the  redemption  was 
not  legally  made,  and  dismissed  the  cross-bill,  and 
sustained  the  bill  of  James  S.  Maupin  and  set 
aside  the  conveyance  of  R.  C.  Maupin  to  Blanton, 
from  which  Blanton  appealed,  and  assigns  errors, 
which  simply  raise  the  question  whether  the  lot 
was    redeemed   in    the    manner  provided    by   law. 

The  Act  of  1824  provided,  among  other  things, 
that  when  the  purchaser  of  land  sold  subject  to 
redemption  resides  out  of  the  county  in  wjiich  the 
sale  is  made,  the  debtor  may  redeem  by  paying 
the  redemption  money  to  the  Clerfc  of  the  County 
Court. 
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This  Act  waa  amended  by  the  Act  of  1843,  so 
as  to  substitute  the  Clerk  of  the  Circuit  Court  of 
the  county  where  the  land  lies  for  the  Clerk  of 
the  County  Court  of  the  county  where  the  sale 
is  made,  as  the  proper  officer  to  whom  the  re- 
demption  money   may   be   paid. 

This  Act,  thus  amended,  was  carried  into  the 
Code  of  1858  as  §2136.  The  Act  of  1870,  Ch. 
Ill,  amended  this  section  of  the  Code  so  as  to 
read :  "  The  party  entitled  to  redeem  under  the 
provisions  of  this  chapter  may  pay  the  redemption 
money  to  the  Clerk,  instead  of  the  debtor."  And 
this  was  carried  into  the  compilation  by  Thompson 
&   Steger  as   §  2136a. 

This  Act  of  1870  was  repealed  by  the  Act  of 
1889,  Ch.  83,  Sec.  2;  and,  by  this  Act,  §2136  of 
the  Code  was  so  amended  as  to  insert  after  the 
words  "the  debtor,"  the  words  "or  party  entitled 
to  redeem,"  so  that  the  statute,  after  that  Act,  is 
made   to   read: 

"Sec.  2i36.  When  the  purchaser  is  absent  from 
his  usual  place  of  residence,  so  that  the  tender  to 
him  is  prevented,  or  resides  out  of  the  county 
where  the  land  lies,  the  debtor,  or  party  entitled 
to  redeem,  may  pay  the  redemption-money  to  the 
Clerk  of  the  Circuit  Court  of  the  county  in  which 
the  land  .lies,  to  be  held  by  him  for  the  person 
entitled  to  it,  and  such  payment  shall  be  good  to 
all  intents  and  purposes."  See  Shannon's  Code 
Supplement,   §  2959. 

It"  is  insisted   that   this   Act   is   intended    to   apply 
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only  to  sales  under  execution  at  law,  aud  that, 
when  the  sale  is  made  under  the  decree  of  the 
Chancery  Court,  the  redemption-money  should  be 
paid  to  the  Clerk  of  that  Court  from  which  the 
sale  was  made,  and  this  contention  is  well  founded 
in  reason.  But  the  law  is  not  so  written.  The 
privilege  of  paying  to  any  one  else  than  the  pur- 
chaser rests  wholly  upon  the  statute,  aud  that  has 
provided  only  one  officer  to  receive  the  redemption- 
money,  to  wit,  the  Clerk  of  the  Circuit  Court  of  the 
county  where  the  land  lies,  in  the  event  the  pur- 
chaser  lives   in   another   county,   etc. 

The  case  of  Rothwell  v.  Getty s^  11  Hum.,  135 
to  140,  construed  the  Acts  of  182-t  and  1848,  and 
held  that  they  applied  to  all  sales  made  subject  to 
redemption,  whether  under  execution  at  law  or 
decree  of  the  Chancery  Court,  or  under  mortgages 
or  deeds  of  trust,  and  that  this  mode  of  redemp- 
tion was  alike  applicable  to  all  cases,  whatever 
might  be  the  mode  or  kind  of  sale,  when  the 
debtor   has   a   right   to   redeem.      11   Hum.,   138. 

The  statute  provides  only  two  modes  of  redemp- 
tion— one  by  paying  the  redemption-money  to  the 
purchaser,  the  other  by  paying  it  to  the  Clerk  of 
the   Circuit   Court. 

It  can  make  no  difference  in  this  case  that  the 
Clerk  an<l  Master  was  made  receiver  to.  loan  out 
the  purchase-money,  nor  that  the  purchase-money 
was  thus  being  loaned  for  the  benefit  of  James  S. 
Maupin,  the  purchaser.  The  Clerk  and  Master 
and   receiver  was    in    no  sense   the  purchaser   of    the 
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lot,  nor  did  he  in  any  way  represent  the  purchaser 
of  the  lot,  as  such  purchaser,  and  the  funds  in 
his  hands,  as  receiver,  were  not,  in  anywise,  differ- 
ent from-  any  other  funds-  that  he  may  have  had 
iu  his  hands  to  loan  out,  simply  because  they  were 
received  from  the  sale  of  this  lot,  or  held  for  the 
benefit  of   the   purchaser   of    the   lot. 

There  is  no  error  in  the  decree  of  the  Chan- 
cellor. The  debtor  could  not  effect  the  redemption 
of  his  lot  by  paying  the  redemption-money  to  the 
Clerk  and  Master  and  receiver,  or  in  any  other 
way  than  as  the  statute  provides,  and  the  decree 
of   the   Chancellor   is   affirmed   with    costs. 
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Nelson  u.  Kinnby. 
{Nashville.     February    17,   1894.) 

1.  Fraudulent  Conveyance.      What  is  not^  betivem  husband  and  wife. 

A  conveyance  by  a  husband  to  his  wife,  at  a  time  when  he  is  solvent^ 
and  not  in  anticipation  of  insolvency,  and  without  any  intent  to  de- 
fraud existing  or  subsequent  creditors,  in  consideration  pf  his  moral 
duty  to  provide  for  her  and  to  protect  her  against  his  recklessness, 
dissipation,  and  gambling  debts,  is  not  fraudulent  as  against  creditors 
of  a  firm  of  which  he  is  a  member,  whose  debts  were  contracted 
without  knowledge  of  the  properly  conveyed  to  the  wife.  {Post, 
pp.  440,  441. ) 

2.  Same.      What  is  not,  between  parent  and  child. 

A  father  has  the  right,  upon  becoming  insolvent  and  unable  to  provide 
for  his  debts,  owing  to  general  Bnancial  depression  throughout  the 
country,  to  prefer  a  debt  due  his  daughter,  by  conveying  property  to 
her  in  which  he  has  an  equitable  interest,  and  such  conveyance, 
made  in  good  faith,  is  not  fraudulent  as  against  his  creditors  or 
creditors  of  a  firm  of  which  he  is  a  member. 


FROM     DAVIDSON. 


Appeal  from  Chancery  Court  of  Davidson  County. 
Andrew  Allison,  Ch. 

John  Ruhm    &   Son   and   James   Trimble   for  Kel- 
son. 

Vbrtrees  &  Vertkees   for   Kinney. 
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Wilkes,  J.  This  is  a  creditor's  bill  to  set  aside 
an  alleged  fraudulent  conveyance.  It  was  filed 
April  25,  1892,  and  alleges  that,  on  August  15, 
1891,  George  S.  Kinney,  Q.  P.  Lipscomb,  and  R. 
R.  Reno,  partners  doing  business  at  Nashville 
under  the  name  of  Kinney  &  Co.,  were  indebted, 
by  note,  to  Charles  Nelson  in  the  sum  of  $81,- 
546.69.  On  that  day,  the  Kinney  Distilling  Com- 
pany, a  corporation  that  succeeded  Kinney  &  Co. 
in  business  at  Nashville,  executed  its  notes  in  the 
stead,  and  in  satisfaction  of,  the  notes  of  Kin- 
ney &  Co.  These  notes  were  indorsed  by  George 
S.  Kinney,  G.  P.  Lipscomb,  and  R.  R.  Reno,  the 
individual  members  of  the  old  firm  of  Kinney  & 
Co.  It  further  alleges  that,  on  August  15,  1891, 
when  the  notes  of  the  Kinney  Distilling  Company 
were  executed,  it  was  understood  that  the  original 
indebtedness  of  Kinney  &  Co.  was  not  to  be  can- 
celed. Ten  of  these  notes  were  paid,  leaving  fifty 
notes,  aggregating  $67,955.59,  unpaid,  and  thtse  notes 
are   sued   on    in    the   bill. 

Charles  Nelson  died  on  December  11,  1891,  leav- 
ing a  will,  whereby  he  bequeathed  the  most  of 
his  property  to  his  wife,  Mrs.  Louisa  Nelson. 
These  notes  were  transferred  to  her  in  part  pay- 
ment of  the  legacy  due  to  her,  and  she  alone  it  is 
who  now  sues  upon  the  notes  as  the  holder  thereof. 

The  bill  further  alleges  that,  on  April  19,  181^2, 
George  S.  Kinney  conveyed  a  certain  house  and 
lot  on  Cedar  Street,  in  Nashville,  of  which  he  was 
the    owner,    to    his    daughter,   Mrs.    Ittie    K.    Reno, 
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for  an  (dleged  consideration  of  $19,000,  paid  in  a 
credit  ov  indebtedness  due  to  her.  This  is  the  con- 
veyance which  is  attacked  by  the  bill.  It  alleges 
that  this  conveyance  is  a  voluntary  conveyance; 
that  it  was  made  to  defeat  the  creditors  of  Mr. 
Kinney  and  Mr.  Reno;  that  there  was  no  indebt- 
edness (as  recited  in  the  deed)  from  Kinney  &  Co. 
to  Mrs.  Reno ;  that,  if  there  was  any  such  debt, 
it  was  not  her  separate  estate,  but  was  Mr.  Reno'a 
ju7r.  mariti;  that  a  credit  on  the  books  of  Kinney 
&  Co.,  in  favor  of  Mr.  Reno,  was  transferred  to 
Mrs.  Reno's  account  to  defeat  the  complainant; 
that  this  credit  was  not  separate  property,  but  be- 
longed  to   Mr.   Reno  jure  mariti. 

The  answer  denies  the  allegations  of  the  bill. 
It  states,  further,  that  George  S.  Kinney,  G.  P. 
Lipscomb,  and  R.  R.  Reno  were  indebted  to  Mrs. 
Ittie  K.  Reno  in  the  sum  of  about  $28,000.  This 
money  was  due  by  note  for  loaned  money,  which 
they  had  borrowed  a  year  or  two  before.  It  states 
that  Mrs.  Reno  acquired  the  money  she  had  loaned 
Kinney  &  Co.  in  this  way:  In  August,  1888,  Mr. 
Reno  gave,  and  by  deeds  duly  registered  October 
8,  1888,  conveyed,  to  Mrs.  Reno  the  remainder  in- 
terest (after  the  death  of  his  father,  General  Reno) 
in  two  tracts  of  land  in  Pennsylvania.  These  re- 
mainder interests  were  then  worth  less  than  $12,000. 
Some  months  afterward,  General  Reno  died  unex- 
pectedly, leaving  Mrs.  Reno  the  owner  of  the  land 
in  fee.  These  lands  were  held  by  Mrs.  Reno  to 
her   sole^   separate^    and   exdusioe    use. 
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In  June,  1889,  after  the  life  estate  had  fallen  in, 
she  sold  one  piece  for  $12,000,  and  loaned  the 
money  to  Kinney  &  Co.  Shortly  afterward  she 
mortgaged  the  other  for  $15,000,  and  loaned  that  to 
Kinnej^  &  Co.  For  these  loans  they  gave  her  their 
three  notes.  July  10,  1892,  the  three  notes  were 
renewed  by  a  note  for  $28,000,  which  included 
$1,000   of    interest. 

The  answer  further  claimed  that  -the  Cedar-street 
property  was  conveyed  as  a  payment  on  the  $28,- 
000  note.  .  She  took  it  at  a  valuation  of  $28,000, 
but  there  was  a  mortgage  in  favor  of  James  Walsh 
for  $8,700,  which  she  assumed,  and  gave  credit  on 
the  note  to  the  amount  of  $19,300.  It  alleged 
that,  at  the  time  Mr.  Reno  conveyed  the  lands  to 
her,  he  owed  nothing  individually,  and  that  Kin- 
ney &  Co. — George  S.  Kinney  and  Q.  P.  Lips- 
comb— had  property  and  assets  amply  sufficient  to 
pay  all  their  debts,  without  including  the  property 
conveyed   to   Mrs.   Reno. 

The  answer  claimed  that  the  conveyances  to 
Mrs.  Reno  by  Mr.  Reno  were  made  in  good  faith, 
without  fraud,  or  even  suspicion  that  ample  prop- 
erty did  not  remain  to  pay  all  debts  for  which 
Mr.  Reno  was  in  any  way  bound;  and  that  prop- 
erty and  assets  amply  sufficient  to  pay  every  thing 
did    remain    after   said    conveyance   to   her. 

It  alleged  that  the  notes  of  Kinney  &  Co.  were 
canceled  and  delivered  up  when  the  notes  of  the 
Kinney  Distilling  Company  were  executed,  and  col- 
laterals  were  given   with   the  company's   notes  which 
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Charles  Nelson  did  not  have  before;  also  that  there 
was  no  agreement  that  the  notes  of  Kinney  &  Co. 
should    not   be   canceled. 

It  also  alleged  that  the  conveyance  by  George 
S.  Kinney  was  not  voluntary,  but  was  made  in 
good  faith  to  pay  an  honest  debt  that  was  justly 
due.  Much  proof  was  taken,  and,  on  the  hear- 
ing, the  Chancellor,  upon  consideration  of  the 
whole  i*ase,  dismissed  the  bill,  and  complainant, 
Mrs.  Louisa  Nelson,  appealed,  and  has  assigned  er- 
rors,  as   follows: 

First. — Because  the  conveyances  by  Reno  to  his 
wife,  acknowledged  on  August  29,  1888,  and  re- 
corded in  Pennsylvania  on  October  8,  1888,  were 
voluntary,  and  hence  fraudulent  as  to  complainant, 
who   was   a   creditor. 

Second, — Because  the  property  conveyed  by  Geo. 
8.  Kinney  to  his  daughter,  Mrs.  Ittie  K.  Reno, 
was  so  conveyed,  to  the  extent  of  $19,300  (the 
balance,  $8,700,  due  on  the  mortgage  being  only 
assumed  and  still  unpaid),  in  consideration  of  the 
debt  due  Mrs.  Reno  by  Kinney  &  Co.  for  money 
realized  from  the  sale  and  mortgage  of  the  real 
estate  fraudulently  conveyed  by  Reno  to  his  wife, 
as  hereinbefore  stated.  The  property  so  conveyed 
by  Kinney  is  liable  for  the  payment  of  complain- 
ant's  debt. 

Third. — Because  Reno  was  insolvent  when  he 
made  the  voluntary  conveyance  to  his  wife,  and 
had  no  property  left  to  pay  his  liability  to  com- 
plainant;    because    his    firm    was    insolvent    at    the 
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time,  and  never  was  out  of  debt  to  complainants 
from  the  time  of  Reno's  voluntary  conveyance  to 
the  filing  of  the  bill  of  complaint;  because  the 
payments  made  to  complainants  during  the  period 
from  the  voluntary  conveyance  to  the  filing  of  the 
bill,  when  adding  thei^to  new  obligations  created, 
did  not  suffice  to  discharge  the  indebtedness  exist- 
ing  at  the   time. 

Fourth. — Because  the  proof  shows  that  Reno  put 
into  the  firm,  so  as  to  acquire  an  interest  in  it, 
the  sum  of  $15,000  as  his  part  of  the  capital 
stock;  that  he  gradually  drew  out  that  money 
so  by  him  put  into  the  firm;  that,  owning  sub- 
stantially no  other  property,  he  conveyed  to  his 
wife,  as  stated,  the  Pennsylvania  realty,  he  and 
his  firm  being  then  insolvent,  and  heavily  in- 
debted to  complainant  and  other  creditors;  that 
Mrs.  Reno  sold  that  property,  and  put  the  pro- 
ceeds into  the  firm  as  a  loan;  that  afterwards 
Mr.  Kinney,  one  of  the  partners — the  firm  and 
all  the  partners  being  then  insolvent  and  the 
old  debt  still  existing — conveyed  to  Mrs.  Reno 
his  last  piece  of  property  in  payment  of  the  debt 
due  her  for  money  realized  out  of  the  Pennsyl- 
vania realty,  which  had  been  voluntarily  and  fraud- 
ulently  conveyed   to   her  by   her  husband. 

Fifth. — Because  upon  the  whole  case,  as  set  forth 
in  the  original  bill  and  answer,  and  made  out  in 
the   proof,   full   relief  can    be  granted   complainant. 

Under  the  first  assignment  it  was  insisted  the 
conveyances   were   fraudulent : 

28-9  p 
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(a)  Since  Reno,  by  the  several  conveyances  to 
liis  wife,  which  are  shown  in  the  record  to  have 
been  made  contemporaneously  or  about  contempo- 
raneously, and  which  were  voluntary,  rendered 
himself  insolvent,  having  no  other  property  remain- 
ing save  his  interest  in  the  firm  of  Kinney  &  Co., 
and  that  firm  being  insolvent  at  the  date  of  the 
conveyance. 

(6)  Since,  at  the  time  of  the  said  voluntary  con- 
veyance, Kinney  &  Co.,  of  which  firm  Reno  was  a 
member,  were  heavily  indebted  to  complainant  and 
other  creditors;  since  tfhey  were  insolvent;  and 
since  Reno  had  not  sufficient  property  left  to  pay 
the  debts  due  complainant,  and  other  debts  for 
which    he   was   liable   as   a   member   of    the  firm. 

(c)  Since  the  debt  due  complainant  was,  an  ex- 
isting debt;  but  it  matters  not  whether  it  was  an 
"existing  debt"  at  the  dates  of  the  conveyances 
or   a   subsequent   one. 

{(I)  Since  Reno  made  the  convevances  to  his 
wife  with  the  "fraudulent  intent*'  to  hinder  and 
delay    liis   creditors. 

The  testimony  in  the  case  has  taken  a  wide 
range  under  the  charges  in  the  bill,  and  the  ad- 
ditional   facts   set    up    in    the  answer. 

It  appeared  that  George  S.  Kinhey  had  been  in 
the  wholesale  liquor  business,  at  Nashville,  as  the 
leading,  active  meniber  of  six  different  firms  or 
combinations,  for  about  thirty  years,  and  during 
twenty-six  years  of  that  time  had  been  a  constant, 
heavy    customer   of    Charles    Nelson,   a    distiller    and 
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dealer  in  whiskies.  Mr.  Nelsou  died  December  11, 
1891.  Up  to  that  date  Major  Kinney's  purchases 
from  him  amounted  to  over  a  million  dollars, 
many  of  them  on  a  credit,  for  which  he  paid  at 
the  rate  of  eight  per  cent,  per  annum,  besides  the 
profit   on   the   whisky. 

In  1878,  G.  P.  Lipscomb  married  a  daughter  of 
Major  Kinney,  and  was  admitted  to  the  firm.  In 
1885,  R.  R.  Reno  married  Miss  Ittie  Kinney,  an- 
other daughter,  and  he  was  admitted  to  the  firm, 
buying  out  the  fourth  interest  of  Mr.'  McGlothlin 
at  $15,000,  which  he  paid.  The  firm  name  was 
then  changed  to  Kinney  &  Co.,  of  which  the  mem- 
bers and  interests  were  as  follows:  Major  Kinney, 
one-half;  Mr.  Lipscomb,  one  fourth ;  and  Mr.  Reno, 
one-fourth.  That  is  to  say,  the  members  of  the 
family  alone  composed  the  firm.  The  same  close 
relations  existed  at  home.  They  all  three,  with 
their  families,  lived  in  the  same  household  as  one 
family,   and    have    so   lived    continuously   ever   sinpe. 

The  firm  of  Kinney  &  Co.  continued  in  business 
from  1885  until  August,  1891,  when  it  was  merged 
into  '  a  corporation — the  Kinney  Distilling  Company. 
The  business  of  Kinney  &  Co.,  during  1888,  1889, 
and  a  part  of  1890,  was  large  and  prosperous. 
May,  1889,  Kinney  &  Co.  bought  (mainly  upon  a 
credit)  a  distillery  and  a  lot  of  whisky  from  Mr. 
John  Woodard.  They  paid,  and  were  to  pay, 
$67,000.  They  began  to  operate  the  distillery,  and, 
after  making  about  3,500  barrels  of  whiskies,  closed 
down   in    May,   1890. 
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During  the  years  1890  and  1891,  a  large  number 
of  Kinney  &  Co.'s  customers  failed,  owing  to  the 
stringency  of  the  times,  which  culminated  in  the 
panic    of    1892-3. 

July  29,  1891,  the  Kinney  Distilling  Company, 
an  incorporated  company,  bought  out  Kinney  & 
Co.,  and  soon  after  assumed  the  debt  to  Charles 
IN'elson,  in  his  life-time.  The  debt,  August  15, 
1891,  when  it  was  assumed,  amounted  to  $75,100.92. 
Kinney  &  Co.  gave  their  sixty  notes,  each  for 
$1,359.12,  aggregating  $81,546.89.  Ten  of  these 
notes  were  paid.  This  left  fifty  unpaid — or  an 
aggregate  of  $67,955.59.  Ten  of  these  notes  (the 
last  to  become  due)  were  secured  by  a  collateral 
vendor's  lien  note  for  $5,600,  and  446  barrels  of 
whisky,  worth  $7,100.  The  other  forty  notes  were 
secured  by  certificates  for  620  shares,  of  $100  each, 
of   the   stock   of   the   Kinney   Distilling   Company. 

All  these  fifty  notes  were  made  by  the  Kinney 
Distilling  Company,  payable  to  Charles  Nelson,  and 
indorsed  individually  by  Mr.  Kinney,  Mr.  Lipscomb, 
and   Mr.  Reno. 

The  446  barrels  of  whisky,  held  as  collateral, 
brought,  since  suit  was  instituted,  $7,000.  The 
$8,333.33  note,  so  far  as  appears,  is  good  for  the 
balance  due  of  $5,600,  and,  as  a  consequence,  the 
debt  will  be  credited  by  about  $15,500,  which,  ex- 
clusive of  interest,  would  leave  it  about  $55,000  at 
this   time. 

In  view  of  these  facts,  it  is  insisted  that  there 
has  been  an   entire  novation  of    the  debt;    that   the 
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noted  of  the  corporation  have  been  substituted  for 
those  of  the  firm;  that  these  are  secured,  to  some 
extent  at  least,  by  collaterals;  and  that  Major 
Kinney,  Reno,  and  Lipscomb  are  now  only  bound 
as  indorsers  for  the  corporation,  which  has  become 
the  principal  debtor;  and  that  this  is  the  shape  of 
the   debt   now   sued   on. 

Appellants  insist  that  it  is  not  a  novation,  but 
a  continuation  of  the  old  debt  by  the  same  debt- 
ors, under  a  new  shape,  but  always  the  same  in 
identity. 

It  appears  that  Mr.  Reno  paid  Mr.  McGlothlin 
115,000  cash  for  •  his  interest,  which  went  to  his 
credit  in  the  firm.  A  considerable  part  of  this 
was  drawn  out  by  Mr.  Reno,  who  had  fallen  into 
convivial  habits  and  become  reckless  of  his  money. 
May  24,  1888,  he  conveyed  to  his  wife  a  phaeton 
and  horse  and  $2,600  in  money,  and  on  July  27, 
1888,  a  diamond  cross,  ear-rings,  etc.,  whicli  had 
been  given  them  as  bridal  presents.  These  convey- 
ances were  for  love  and  aftection,  and  to  the  sole 
and  separate  use  of  the  wife,  and  were  both  reg- 
istered, when  made,  in  Davidson  County.  August 
29,  1888,  he  conveyed  to  her  a  house  and  lot  in 
Harrisburg,  Pennsylvania,  and  a  tract  of  one 
hundred  and  .ninety-five  acres  of  land  near  that 
city,  and  the  deeds  were  also  for  love  and  aiFec- 
tion,  and  registered  in  Pennsylvania  soon  after  be- 
ing executed.  The  land  was  conveyed  to  Mrs. 
Reno's  separate  use,  with  power  to  sell  as  a  feme 
sole.      The   $2,600   cash   had   never   been   in   the   firm 
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of  Kinney  &  Co.,  and  $2,300  was,  soon  after  it  was 
given,  paid  out  for    Mr.  Reno's  benefit  by  his   wife. 

The  Pennsylvania  property  wa^  incumbered  by 
the  life-interest  of  General  Marcus  Reno,  the  father 
of  R.  R.  Reno,  as  tenant  by  curtesy.  He  was 
then  fifty-five  years  of  age,  and  the  remainder  in- 
terest thus  conveyed  was  worth  about  $12,000  at 
the  time  of  the  conveyance.  General  Reno,  how- 
ever, died  unexpectedly  March  30,  1889,  and  Mrs. 
Reno  became  owner  in  fee  of  the  Pennsylvania  prop- 
erty. It  was  suggested  to  her  by  Mr.  Lipscomb, 
the  book-keeper  and  ofBce  man  of  Kinney  &  Co., 
that  she  sell  it  and  loan  the  monej^  to  the  com- 
pany at  eight  per  cent,  interest.  She  did  so.  In 
June,  1889,  she  sold  one  piece  for  $12,000,  and 
June  10,  1889,  loaned  the  money  to  Kinney  &  Co., 
taking  their  note  payable  to  herself.  She  mort- 
gaged  another  piece  for  $15,000,  and  loaned  the 
money  to  the  company,  taking  notes,  which  then 
aggregated  $27,000,  from  the  firm.  That  the  money 
represented  by  these  notes  was  the  proceeds  of 
these  lands  there  is  no  controversy.  It  appears 
that  it  was  forwarded  to  her  in  New  York  ex- 
change, to  her  order.  She  received  it,  loaned  it  to 
the  firm,  took  the  firm's  notes,  executed  by  Mr. 
Lipscomb,  and  Mr.  Reno  appears  ^to  have  had 
nothing   to   do   with   it   at   any   time. 

July  10,  1892,  the  notes  were  consolidated  into 
one  for  $28,000— $1,000  of  interest  being  included. 
The  original  and  consolidated  notes  are  exhibited 
in   the    record. 
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Major  Kinney  built  a  house  on  Cedar  Street, 
facing  the  Capitol,  in  1888,  and  gave  a  mortgage 
to  James  Walsh  for  $15,000  upon  the  house  and 
lot,   to   enable   him   to   build   it. 

April  18,  1892,  Major  Kinney  conveyed  this 
property  to  Mrs.  Reno,  in  part  payment  of  the 
$28,000  note,  she  taking  it  at  a  valuation  of  $28,- 
000,  but  giving  credit  on  her  note  for  only  $19,300, 
as  $8,700  of  the  mortgage  to  Walsh  was  an  in- 
cumbrance on  it,  which  she  assumed.  These  facts 
are   recited   in   the   deed. 

The  bill  in  this  case  attacks  this  deed  from  her 
father,  but  does  not  impeach  the  conveyances  to 
Mrs.  Reno  by  her  husband,  and  makes  no  mention 
of  them.  It  is  insisted,  however,  that  the  scope 
of  the  bill  and  answer  brings  in  question  these 
conveyances  by  the  husband  to  the  wife,  because, 
out  of  them  arose  the  alleged  separate  estate  and 
indebtedness  to  Mrs.  Reno,  and  it  is  insisted  that, 
inasmuch  as  the  answer  has  opened  up  these  trans- 
actions, their  good  faith  may  be  questioned,  to  see 
whether  there  was  any  valid  consideration  for  the 
transfer  from  the  father  to  the  daughter.  Waiving 
the  question  of  pleading,  the  Court  thinks  it  best 
to   decide   the   case   upon   its   merits. 

Much  controversy  is  had  over  the  condition  of 
th^  firm  of  Kinney  &  Co.,  October  8,  1888,  when 
the  deeds  were  made  by  R.  R.  Reno  to  his  wife. 
It  is  insisted,  on  the  one  hand,  that  the  firm  was 
abundantly  solvent,  and  had  an  excess  of  fifty  or 
sixty    thousand    dollars    over    its    indebtedness.      On 
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the  other  hand,  it  ib  insisted  that  the  firm  was 
insolvent  by  about  the  same  amoant.  Both  conten- 
tions are  claimed  to  be  proven  by  the  books  of  the 
company— the  results  for  appellants  being  arrived 
at  by  experts,  and  for  appellees  by  the  members 
of   the  firm. 

Without  going  into  an  analysis  of  these  figures 
and  statements,  which  are  very  extensive  and  ex- 
haustive, we  are  content  to  say  that  we  are  con- 
vinced that  at  this  date  (July,  1891),  the  firm  of 
Kinney  &  Co.  was  abundantly  solvent,  and  was  be- 
lieved by  Nelson,  as  well  as  every  one  else,  to  be  so. 
We  are  further  convinced  that  Nelson  did  not  look 
to  Reno  as  adding  any  thing  to  the  sufficiency  of 
his  debt,  or  the  solvency  of  the  firm,  and  did  not 
even  know  of  his  Pennsylvania  property,  and,  if 
he  knew,  did  not  care  for  the  conveyances  to  his 
wife  of  that  property  as  well  as  the  personal  prop- 
erty  heretofore   referred   to. 

That  these  conveyances  by  the  husband  to  the 
wife  were  made  in  pursuance  of  a  high  moral 
duty  which  the  husband,  on  account  of  his  dissi- 
pated habits,  owed  the  wife,  we  are  convinced;  and 
that,  at  the  time  they  were  made,  they  were  with- 
out fraudulent  intent  as  to  creditors,  is  evident. 
We  are  of  opinion  that  the  husband's  financial 
condition  at  that  time  warranted  him,  legally,  ^in 
making  the  conveyances  to  the  wife,  for  her  pro- 
tection against  his  recklessness  and  gambling  debts; 
but  they  were  not  intended,  nor  was  their  effect, 
to    avoid    the    claim    or    demand    of    any    bona  fide 
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creditor  then  existing  or  anticipated.  No  faith 
was  given  to  this  property  by  Mr.  Nelson  in  deal- 
ing with  the  firm  of  Kinney  &  Co.  It  does  not 
appear  that  these  conveyances  were  made  in  view 
of  any  possible  present  or  prospective  insolvency  of 
the  firm  of  Kinney  &  Co.,  of  which  Mr.  Reno 
was  a  member,  but  rather  to  protect  his  wife 
against  his  gambling  propensities,  which  might  in- 
volve  him   individually   in   the   future. 

If  there  had  been  fear,  or  even  suspicion,  of 
trouble  as  to  the  solvency  of  Kinney  &  Co.,  Mrs. 
Reno  wonld  not  have  loaned  them  this  money  with- 
out security,  nor  would  her  husband  and  father  and 
brothpr-in-law    have   permitted   her   to   do   so. 

We  are  of  opinion  that  the  conveyances  made 
b}'  Reno  to  his  wife  were  not  fraudulent  as  to 
creditors  of  Kinney  &  Co.  The  sales  by  her  and 
the  loan  of  the  money  to  the  firm  by  her  was  a 
bona  fide  transaction,  in  good  faith,  and  she  was  a 
creditor  of  Kinney  &  Co.  to  the  amount  of  her 
notes,  and  entitled  to  all  the  protection  to  which 
a  bona  fide  creditor  is  entitled  as  against  his  debtor. 
If  wo  are  correct  in  this,  and  of  it  we  have  no 
doubt,  the  only  remaining  question  is,  Did  Major 
Kinnev,  when  misfortune  overtook  him  in  his  busi- 
ness,  and  his  property  shrank,  from  the  financial 
depression  which  swept  over  the  country,  until  he 
was  no  longer  able  to  conduct  his  business  and 
provide  for  his  debts,  have  any  right  to  secure,  in 
part,  this  debt  due  his  daughter,  by  conveying  to 
her  this  property,  in  which   he   had  an  equitable  in- 
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terest,  subject  to  tine  mortgage?  That  a  debtor  may 
provide  for  one  creditor  in  preference  to  another, 
by  a  sale  or  special  assignment,  there  is  no  doubt, 
and  never  has  been  in  Tennessee.  That  it  was  a 
high  moral  duty  to  protect  his  daughter  is  as  evi- 
dent as  that  it  was  his  legal  privilege,,  provided 
always,  that  it  was  done  in  good  faith.  We  are 
unable  to  place  this  case  on  any  other  basis  than 
this,    and    this    is   conclusive    of    the   ease. 

It  is  insisted  that  the  debt  sued  on  in  this  case 
was  not  in  existence  when  the  deeds  were  made 
to  the  wife;  that  the  debts  then  exiefting  have  been 
paid,  and  whatever  was  unpaid  by  Kinney  &  Co. 
on  August  15,  1891,  was  novated  in  the  new  debt 
by  the  Kinney  Distilling  Company  on  that  date. 
And  the  following  authorities  are  relied  on :  Nichol 
V.  Bate,  10  Yer.,  433;  Isler  v.  Baker,  6  Hum.,  185; 
Cherry  v.  Frost,  7  Lea,  6 ;  White  v.  Bettis,  9  Heis., 
649;  McDonough  v,  Elam,  20  Am.  Dec.  (La.),  284; 
2  Daniel  Neg.  Insts.,  Sec.  1266  (2d  Ed.);  Stroud  v. 
Rankin,  2   Bax.,   74. 

We  are  inclined  to  think  this  position  well 
taken,   but  it    need    not   be   decided    in   this   case. 

It  is  also  insisted  that,  under  the  frame  of  the 
bill,  the  bona  fides  of  the  conveyances  from  the 
husband  to  the  wife  cannot  be  attacked  in  this 
case,  because  not  referred  to  in  the  bill,  and  the 
following  authorities  are  relied  on:  Midmer  v.  Mid- 
mer's  Ex'rs,  12  C.  E.  Green,  54^;  Andrews  v.  Farn- 
ham,  2  Stockton,  91 ;  Howell  v.  Sebring,  1  McCarter, 
84 ;     Brown    v.    Balkly,    1    McCarter,   451 ;    Hoyt    y. 
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Hoyi^  12  C.  E.  Green,  402;  Auston  v.  Ramsey,  3 
Tenn.  Chy.,  118;  Merrbnan  v.  Lacefitid,  4  H^is., 
210;  Johnson  v.  Luckadoo,  12  Heis.,  270;  Neal  v. 
Robinson,  8  Hum.,  435 ;  Mulloy  v.  Young,  10  Hum., 
298;    Gibson's   Suits   in    Chancery,   par.    542. 

We  have  deemed  it  proper  to  consider  the  case 
on  its  merits,  as  disclosed  by  the  answer  and  proof 
as   well   as  by   the   bill. 

A  very  able  argument  is  made  also  on  the 
construction  of  the  Code  (M.  k  V.  compilation), 
§§  2424  and  2430,  the  position  maintained  being 
that  a  voluntary  conveyance  to  a  wife  cannot  be 
set  aside  by  subsequent  creditors  upon  the  ground 
that  the  husband  was  at  the  time  in  debt  to  ex- 
isting creditors  who  remained  unpaid;  and  the  dif- 
ference between  the  Act  referred  to  (Code,  §  2424) 
and  the  statutes  of  13  and  27  Elizabeth  is  forci- 
bly pointed  out  and  commented  upon,  and  the 
-conclusion  is  tersely  stated  in  Lloyd  v.  Fulton,  1 
Otto,   485,   as   follows: 

"The  rule,  as  now  established,  is  that  prior  in- 
debtedness is  only  presumptive,  and  not  conclusive, 
evidence  of  fraud,  and  this  presumption  may  be 
explained  and  rebutted.  Fraud  is  always  a  question 
of  fact  with  reference  to  the  intention  of  the 
grantor.  Where  there  is  no  fraud,  there  is  no  in- 
firmity in  the  deed.  Every  case  depends  upon  its 
circumstances,  and  it  is  to  be  carefully  scrutinized. 
But  the  ^ntal  question  is  always  the  good  faith  of 
the  transaction.     There  is  no  other  test  J'     1  Otto,  485. 

To  the  same    effect  is    112   U.   8.,   149.      "There 
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18  no  other  test"  than  the  good  faith  of  the  trans- 
action,  so  far  as  subsequent  creditors  are  concerned, 
and    there    cannot    be     under    statutes    like    ours. 

« 

There  is  no  presumption  of  fraud,  and  fraud  in  fact 
must  be  established;  and  that  is  an  "open  ques- 
tion," to  be  determined  upon  the  facts.  Laird  v. 
Scotty  5  Heis.,  345;  Nicholas  v.  Ward,  1  Head,  326. 
We  do  not  deem  it  necessary  to  pass  upon  this 
question  in  this  case.  When  the  facts  are  consid- 
ered, there  is  no  pretense  of  actual  or  intentional 
fraud  in  the  present  case.  In  the  first  place,  as 
already  shown,  these  persons  all  believed,  in  fact 
knew,  that  Kinney  &  Co.  were  doing  a  large  and 
lucrative  business,  and  that  their  assets  were  largely 
more  than  sufficient  to  pay  every  debt  that  they 
owed.  Nothing  was  withdrawn  from  the  firm  as- 
sets. .  The  deeds  were  promptly  put  to  record,  and 
no  credit  was  extended  to  Reno  on  the  assumption 
that  he  owned  property  in  Pennsylvania.  Indeed, 
he  was  supposed  to  have  np  property  at  all,  Mr. 
Brengleman  says.  The  debts  due  Charles  Nelson 
were  closed  by  note  at  the  end  of  every  month. 
All  the  debts  contracted  and  notes  made  (and 
notes  executed  in  renewal  thereof)  prior  to  Octo- 
ber 8,  1888  (the  date  when  the  deed  was  regis- 
tered), were  paid,  and  paid  in  money.  There  is 
no  evidence  of  any  fraudulent  design,  or  any 
"kiting"  of  debts,  but  every  thing  was  open, 
public,  and  fair.  Kinney  &  Co.  were  doing  a 
business   of   $450,000   a  year,   and    therefore   dealing 


DECEMBER  TERM,  1898.  445 


Nelson  v,  Kinney. 


with    other    persons     more     extensively    than     they 
dealt   with   Mr.   Nelson. 

Our  conclusion  is  that  there  was  no  fraud  in 
fact,  or  actual  intention  to  defraud  or  delay  any 
creditor,  in  the  conveyances  from  Reno  to  his  wife, 
or  in  that  of  Major  Kinney  to  his  daughter.  The 
credit,  in  point  of  fact,  was  not  extended  upon 
the  faith  of  Mr.  Reno's  property.  There  was, 
therefore,  no  fraud  upon  any  creditors,  either  ex- 
isting or  subsequent,  and,  as  a  consequence,  the 
conveyances  to  Mrs.  Reno  are  unassailable,  and  the 
bill   must  be   dismissed,   with   costs. 


446  NASHVILLE: 


State  z'.  Odom. 


State  o.  Odom, 
{Nashville.      February  22,  1894.) 

1.  Criminal  Costs.     Staters  liability  is  strictissimi juris. 

The  liability  of  the  State  for  costs  of  criminal  prosecutions  is  strictissimi 
juris.     It  does  not  attach  except  in  the  special  cases,  and  cannot  be 
enforced  except  in  the  particular  manner,  distinctly  prescribed  by 
statute. 

Cases  cited  and  approved:  State  v.  Delap,  Peck,  91 ;  Tucker  v.  State, 
2  Head,  555;  Avery  v.  State,  7  Bax.,  .^28;  State  v.  Nolan,  8  Lea, 
663;  State  V.  Martin,  10  Lea,  549;  Morgan  z/.  Pickard,  86Tenn.,  211. 

2.  Same.     Same.     Example. 

To  justify  judgment  over  against  the  State  for  State's  costs  previously 
adjudged  against  a  defendant  upon  conviction  for  a  felony,  the  Court 
must  either  adjudge  defendant  insolvent  or  have  return  of  execution 
nulla  bona.  The  certification  of  the  bill  of  costs  by  the  judge  and 
district  attorney,  and  its  payment  by  the  county,  does  nut  supply  the 
want  of  such  adjudication  of  insolvency  or  return  of  nulla  bona. 

Cases  cited  and  approved:  State  v.  Delap,  Peck,  91 ;  Tucker  v.  State, 
2  Head,  555 ;  State  v.  Martin,  10  Lea,  550. 

3.  Same.     Retaxation, 

A  county  that  has  improperly  paid  a  duly  certified  bill  of  costs  in  a 
larceny  case,  for  which  the  State  and  not  itself  was  liable,  cannot 
subsequently  recover  of  the  State  the  amount  thus  paid,  by  mere 
motion  to  retax  costs  in  the  original  case.  The  proceeding  would 
be,  in  effect,  a  suit  against  the  State,  which  is  forbidden  by  statute. 
Such  payment  would  be  voluntary  and  officious.  The  county *s  claim 
is  not  for  costs,  but  for  money  paid  for  use  and  benefit  of  the  State. 
The  remedy,  if  any,  is  by  appeal  to  the  Legislature. 

Code  construed:  §3507  (M.  &  V.). 


FROM   DAVIDSON. 


Appeal  in  error  from  Criminal  Court  of  DavidBOU 
County.      J.    M.   Anderson,  J. 
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Attorney-general   Picklb   for   State. 

Eli  T.  Morris,  Wm.  M.  Daniel,  and  J.  *  M. 
Dickinson  for   County. 

Wilkes,  J.  This  is  a  motion  to  retax  criminal 
costs  in  a  case  of  felony.  The  costs  in  the  cause 
were  taxed  at  the  January  term,  1886,  and  have 
been  paid  by  the  county  of  Davidson,  and  the 
cause   has   gone   off  the   dockets. 

It  appears  that  the  costs  of  the  State's  witnesses 
summoned  before  the  grand  jury  were  adjudged 
against  and  paid  by  the  county  of  Davidson,  and 
the  cause  is  now  re-instated  upon  the  docket,  and 
motion  is  made  to  retax  such  costs  against  the 
State   in    favor   of  the   county. 

There  are  an  indefinite  number  of  such  cases 
in  the  counties  of  Davidson  and  Montgomery,  in 
which  it  is  proposed  to  enter  similar  motions,  and 
the  present  proceeding  is  to  test  the  liability  of 
the    State   in    all    cases   similar   to   it. 

A  motion  to  retax  all  such  costs  as  accrued 
and  were  paid  by  the  county  of  Davidson  within 
the  last  six  years  has  been  made  and  allowed  in 
the  Criminal  Court  of  Davidson  County,  and  the 
correctness  of  that  action  is  not  before  us  in  this 
case. 

In  the  present  case,  as  well  as  in  all  others  to 
be  affected  by  this  decision,  the  costs  sought,  to 
be  retaxed  were  adjudged,  taxed,  and  paid  more 
than   six  years  before   the   motion    in    this  cause  was 
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made,  aud  after  the  cases  had  been  stricken  from 
the  docket,  extending  back  indefinitely,  perhaps  to 
the  organization  of  Davidson  as  a  county,  and  in- 
volving, in  the  aggregate,  many  thousands  of  dollars. 

The  Judge  of  the  Criminal  Court  of  Davidson 
County  disallowed  the  motion  on  grounds  of  pub- 
lic policy,  and  because  of  the  great  lapse  of  time 
and  the  laches  of  the  countj^  in  seeking  its  rem- 
edy, and  from  his  judgment  the  county  of  David- 
son^ has   appealed. 

It  is  conceded  by  the  Attorney-general  for  the 
State  that  the  costs  sought  to  be  retaxed  were  not 
properly  chargeable  to  the  county  of  Davidson, 
but,  as  an  original  proposition,  should  have  been 
taxed  against  the  State ;  but  it  is  now  denied  that 
the   county   of   Davidson    can    have   them    retaxed. 

It  is  well  settled  that  no  judgment  can  be  ren- 
dered against  the  State  for  costs  of  criminal  prose- 
cutions, except  such  as  are  expressly  authorized  by 
statute,  and  it  is  equally  well  settled  that  all  the 
requirements  of  the  statutes  in  regard "  to  costs 
chargeable  to  and  adjudged  against  the  State  must 
be  strictly  complied  with.  State  v.  Detap^  Peck, 
91;  Tucker  v.  The  State^  2  Head,  555;  Avery  v. 
The  State,  7  Bax.,  328;  State  v.  Nolan,  8  Lea,  663; 
State  V.  Matlin,  10  Lea,  549;  Morgan  v.  Pickard^ 
2   Pickle,   211. 

m 

Upon  an  examination  of  the  record  in  this  cause, 
we  are  of  opinion  that  it  would  not  warrant  a 
judgment  against  the  State,  even  as  an  original 
proposition. 
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Defendant  Odom  was  convicted  of  larceny.  This 
being  so,  judgment  should  have  been  rendered 
against  him  for  all  the  costs  of  his  prosecution, 
and  there  should  have  been  either  an  adjudication 
of  his  insolvency  in  the  judgment  or  an  execution 
should  have  been  issued  and  returned  nulla  bona 
before  any  judgment  could  be  rendered  or  costs 
retaxed  against  the  State.  State  v.  Uelap,  Peck, 
91;  Tucker  v.  The  State,  2  Head,  555;  The  State 
v.    Matlin,   10   Lea,   550. 

All  these  facts  must  appear  upon  the  face  of 
the  record,  and  the  mere  fact  that  the  bill  of  costs 
has  been  made  out  and  properly  certified  by  the 
Judge  of  the  Criminal  Court  and  the  prosecuting 
attorney  for  the  State,  and  paid  by  the  county,  is 
not   sufficient. 

But  a  motion  to  retax  costs  in  this  and  similar 
cases   cannot   be   sustained. 

The  county  of  Davidson  has  no  costs  against 
the  State  of  Tennessee.  Its  demand  is  more  prop- 
erly for  money  advanced  and  paid  out  for  the  use 
and  benefit  of  the  State,  and  cannot  be  maintained 
by  a  motion  to  retax  costs  in  cases  where  the 
county   of    Davidson   was   not   a   party. 

The  county  is  not,  and  cannot  be,  legally  a 
party  in  any  prosecution  for  a  mere  felony  which 
does  not  include  a  misdemeanor  also.  No  legal 
judgment  for  costs  could  be  rendered  against  it  in 
Buch  cases,  and  the  payment  of  such  judgment 
would    be    voluntary    and    officious,    and    no    right 
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could  grow  out  of  such  payment  either  to  retax 
costs   or  for   moneys   expended. 

In  addition,  no  suit  can  be  brought  against  the 
State  without  its  permission,  nor  can  the  funds  in 
the  State  treasury  be  reached  by  a  judgment  at 
law.      Code   (M.   &   V.),   §3507. 

This  is  not  a  harsh  application  of  the  statute 
to  Davidson  County,  but  it  is  the  application  of 
the  same  statute  which  stands  in  the  path  of  every 
creditor  of  the  State,  no  matter  how^  just  or  mer- 
itorious his  demand  may  be.  It  does  !iot  follow 
that  the  State  will  not  do  exact  justice  to  all  her 
creditors. 

An  appeal  to  the  General  Assembly  is  the  proper 
remedy,  and,  upon  such  appeal,  the  State  wnll  do 
that  which,  under  all  the  circumstances,  is  right 
and   proper  as   between    it   and   the   several  counties. 

The  judgment  of  the  court  below  is  affirmed 
wnth    costs. 
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State  r.  Ledford. 
{Nashville.      February   22,   1894.) 

Suit  Against  State.     County  cannot  maintain. 

A  county  cannot,  any  more  than  any  other  creditor,  maintain  a  suit 
against  the  State.  The  remedy,  if  any,  in  such  case,  is  by  appeal  to 
the  Legislature.     (See  State  v.  Odom,  ante^  p.  446.) 


FROM   MONTGOMERY. 


Appeal  in  error  from  Crirtiiiial  Court  of  Mont- 
gomery  County.      M.   Savage,   Sp.   J. 

Attorney-general   Pickle   for  the   State. 

Wm.   M.   Daniel  for  the   County. 

Wilkes,   J.      This   case  is   similar   to   the   case   of 
The    State  v.    Odom.     The    Special    Judge,    M.   Sav- 
age,  hearing    the    cause    in    the    Court    below,  gave 
judgment    for    the    county    against    the    State,    and 

the   State   appealed,   and   has  assigned   errors. 

* 

The  judgment  must  be  reversed,  and  the  mo- 
tion to  retax  costs  denied,  with  costs  against  the 
county   of    Montgomery. 

It  is  insisted  that  in  the  case  of  the  State  v. 
Montgomery    County,    decided    by   this    Court    at    the 
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December  term,  18b9,  the  county  of  Montgomery 
was  held  liable  to  the  State  upon  a  pimilar  case. 
It  appears  that  the  county  of  Montgomery  had 
for  a  number  of  years  collected  from  the  State 
costs  for  the  board  of  prisoners  in  the  jail  and 
work-house  of  that  county  who  had  been  convicted 
of  felonies  and  sentenced  to  the  jail  or  work- 
house, such  costs  accruing  subsequent  to  their  con- 
victions. These  costs  had  been  made  out  and  prop- 
erly certified  by  the  Criminal  Judge  and  Attorney- 
general,  and  paid  by  the  Comptroller,  and  the  de- 
cision of  this  Court  was  that  Montgomery  County 
must   refund   such    costs. 

It  is  insisted  that  the  State  should  be  willing 
to  do  now  what  she  then  compelled  Montgomery 
County  to  do — that  is,  repay  the  costs  which  had 
been  improperly  paid  out.  This  is  a  strong  moral 
but   not   a   legal   argument. 

The  case  of  The  State  v.  Montgomery  County^ 
was  not  a  motion  to  retax  costs,  but  a  proceed- 
ing by  a  bill  in  chancery  to  recover  moneys  ille- 
gally taken  out  of  the  treasury  of  the  State  and 
applied  to  costs  for  which  the  State  was  never 
liable,  and  a  portion  of  which,  at  least,  was  paid 
into  the  treasury  of  Montgomery  County  for  jail 
purposes.  The  questions  that  are  raised  in  this 
suit  were  not  raised  in  that,  and,  from  the  very 
nature  of  the  cases,  could  not  be.  But,  if  the  cases 
were  identical,  still  the  county  of  Montgomery  could 
not  sue  the  State,  and  reach  the  funds  in  its 
treasury    by    a    judgment    at    law,    any    more    than 
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any  other  bona  fide  creditor  could,,  no  matter  what 
suits  the  State  may  have  brought  against  it  here- 
tofore. Her  only  recourse  is  an  appeal  to  the  Leg- 
islature, which  will  act  after  a  full  consideration 
of    all    the   facts   and   equities   of    the   case. 

While  it  is  the  plain  letter  of  the  law  that 
the  State  cannot  be  sued,  we  certainly  do  not  feel  ' 
disposed  to  relax  the  rule  so  as  to  flood  the  State 
treasury  with  claims  running  back  throwgh  a  series 
of  years,  perhaps  for  a  half  century,  the  aggre- 
gate of  which  we  can  only  surmise.  The  state 
has  made  no  provision  for  the  payment  of  such 
claims,  and  if  it  shall  see  proper,  under  all  the 
circumstances,  to  allow  them,  it  will  no  doubt 
provide  the  revenue  to  pay  them;  and,  until  that 
is  done,  this  Court  can  only  enforce  the  law  which 
has  been  enacted  for  the  protection  of  the  State 
treasury    from   unexpected   and    unforeseen   demands. 
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CoLVBRT  (;.  Wood. 
{Nashville.     March   1,  1894.) 

1.  Wills.     Election  and  its  effects. 

Testator  devised  to  his  widow  and  eight  children,  or  iheir  representa- 
tives, specific  and  distinct  interests  or  parcels  of  realty.  Three  dev- 
isees declined  to  take  under  the  will,  and  recovered,  by  suit,  three 
undivided  fifths  in  the  lands  devised  to  themselves  and  two  others, 
respectively,  upon  the  theory  that  these  lands  were  the  property  of 
a  firm  composed  of  testator,  said  three  dissenting  devisees,  and  an- 
other. The  testator's  one-fifth  interest  in  the  partnership  lands  de- 
vised to  the  three  dissenting  devisees,  and  withdrawn  from  the  oper- 
ation of  the  will  by  their  dissent,  having  been  sold,  the  present 
contest  arose  over  the  distribution  of  this  fund,  the  three  dissenting 
devisees  claiming  that  it  should  be  distributed  as  in  case  of  intestacy, 
and  the  disappointed  devisees,  who  were  deprived  of  their  portions 
under  the  will  by  the  action  of  the  said  dissenting  devisees,  claiming 
that  it  should  be  applied  to  compensate  them  for  the  loss  thus  in- 
flicted. 

Held:  The  dissenting  devisees  are  estopped,  by  their  election,  to  take 
any  thing  under  the  will,  and  further  estopped  to  take,  as  heirs,  any 
part  of  said  fund  until  the  disappointed  devisees  have  been  fully 
compensated  for  their  loss.     {Post,  pp.  4^6-463.^ 

2.  Same.     Same. 

And  the  facts  stated  make  a  clear  case  where  the  three  dissenting  de- 
visees were  put  to  and  exercised  their  right  of  election.  (Post,  pp. 
4S9y  4^0.) 

3.  Same.     Not  annulled  by  devisees*  dissent,  w/ien. 

And  the  devises  and  legacies  of  this  will,  being  specific  and  independ- 
ent, and  for  the  most  part  not  affected  by  the  action  of  the  three 
dissenting  devisees,  the  entire  will  is  not  thereby  rendered  nugatory. 
{Post,  pp.  463,  464.) 


PHOM     DAVIDSON. 


Appeal  from  Chancery  Court  of  Davidson  County. 
Andrew  Allison,  Ch. 
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Noah  W.  Cooper  and  Colyar,  Wjlliamson  &  Col- 
yak   for   Colvert. 

Stokbs   k   Stokbs    for   Leek. 

Wilkes,  J.  In  September,  1878,  Thomas  Leek 
died  testate  in  Davidson  County.  He  left  a  widow, 
Elizabeth  Leek,  and  the  following  living  children : 
James  A.  Leek,  A.  D.  Loeek,  M.  M.  Leek,  Ten- 
nessee Colvert,  wife  of  J.  E.  Colvert,  Sallie  Rhea, 
a  widow,  Nancy  Frazer,  a  widow,  and  two  sets  of 
grandchildren,  who  were  the  children  of  his  de- 
ceased daughter,  Louisa  Howington,  and  his  de- 
ceased  son,   Isaac   Leek. 

The  will  was  duly  admitted  to  probate,  and,  by 
it,  he  left  a  tract  of  land  to  each  of  his  children, 
and  to  the  children  of  his  deceased  children.  He 
also  gave  to  his  wifo,  Elizabeth  Leek,  one-half  of 
his  personal  property  and  one-half  of  the  home 
place,  and  to  his  son,  M.  M.  Leek,  the  other  half 
of  his  personal  property  absolutely  and  the  other 
half  of  the  'home  place  for  life,  with  remainder 
to   his   children. 

James  A.  Leek,  Tennessee  Colvert,  and  the 
children  of  Isaac  Leek  declined  to  claim  under 
the  will,  and  filed  their  bill  in  the  Chancery  Court 
against  the  widow,  Elizabeth  Leek,  and  M.  M. 
Leek,  and  the  other  heirs,  claiming  that  the  greater 
portion  of  the  property  disposed  of  by  said  will 
did  not  belong  to  the  testator,  Thomas  Leek,  in- 
dividually,  though    the   title   was    in    his   name,   but 
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to  a  partnership,  composed  of  five  members,  each 
owning  an  equal  amount,  namely,  the'  testator, 
Thomas  Leek,  James  A.  Leek,  Tennessee  Colvert, 
M.  M.  Leek,  and  the  children  of  Isaac  Leek. 
This  bill  was  answered  by  M.  M.  Leek  and  the 
widow,  Elizabeth  Leek,  in  which  they  sought  to 
uphold  the  will  and  defeat  the  claim  set  up  in 
the   original  .bill. 

After  a  protracted  litigation,  that  cause  was 
finally  decided  by  the  Supreme  Court  in  Decem- 
ber, 1886.  That  Court  held  that  all  of  the  prop- 
erty devised  was  partnership  property,  and  owned 
by  the  members  above  named,  excepting  property 
to  the  amount  of  eight  thousand  dollars,  the  tes- 
tator, Thomas  Leek,  having  put  that  amount  into 
the  firm,  while  the  other  partners  had  contributed 
nothing.  The  cause  was  remanded  for  an  account 
of  the  partnership  matters,  with  directions  that 
there  should  be  first  set  apart  to  the  estate  of 
Tbomas  Leek  eight  thousand  dollars,  and  that  the 
balance  of  the  property  belonged,  in  equal  amounts, 
to  the  partnership.  In  place  of  taking  this  ac- 
count, the  parties  referred  the  matter  to  arbitra- 
tion. In  April,  1890,  their  award  was  made  the 
judgment  of  the  Court.  The  eight  thousand  dol- 
lar item  was  settled  in  part  by  crediting  it  with 
property  valued  at  $7,912.50,  which  originally  be- 
longed to  the  partnership,  but  had  been  disposed 
of  by  Thomas  Leek  for  his  own  use.  The  arbi- 
trators fixed  the  interest  of  Thomas  Leek  in  this 
fund   at  $7,063.42.     This,  however,  was  an  estimated 
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value,  as  none*  of  the  real  estate  had  been  sold 
when  the  award  was  made.  The  partnership  assets 
have  now  been  reduced  to  cash,  or  its  equivalent, 
and,  under  the  report  of  the  Master,  the  interest 
of  Thomas  Leek's  estate  in  this  fund,  after  de- 
ducting from  it  all  proper  charges,  amounts  to 
$6,522.69. 

The  main  litigation  in  this  cause  is  as  to  how 
this  fund  shall  be  distributed.  The  award  of  the 
arbitrators  did  not  undertake  to  settle  this  matter. 
The  only  parties  interested  in  the  main  contention 
in  this  case  are  the  widow,  Elizabeth  Leek,  M. 
M.  Leek,  James  A.  Leek,  Tennessee  Col  vert,  and 
the  heirs  of  Isaac  Leek.  The  other  children  and 
grandchildren  took  possession  of  the  property  given 
them  under  the  will,  and  no  question  is  raised  as 
to  their  right  to  same.  They  are  simply  made 
parties  in  this  cause  in  order  to  adjust  the  matter 
of  advancements,  should  that  question  arise.  In 
order  to  have  all  the  matters  before  the  Court,  a 
decree  was  entered,  on  January  11,  1892,  consoli- 
dating all  the  causes  by  consent.  On  August  11, 
1892,   the   causes*  were   tried    and    decrees   entered. 

The  cause  was  again  heard  before  the  Chancel- 
lor touching  the  rights  of  the  parties  to  the  fund 
belonging  to  the  testator,  which  had  arisen  by  the 
sale  of  the  property  which  he  had  devised  to 
Tennessee  Colvert,  James  A.  Leek,  and  the  heirs 
of  Isaac  Leek,  and  which  they  declMied  to  accept; 
and,  on  June  10,  1893,  a  decree  was  rendered,  in 
which    it   was   adjudged    that   this    fund   belonged    to 


458  NASHVILLE 

Col  vert  V.   Wood. 


the  estate  of  Thomas  'Leek,  aud  must  be  distributed 
as  if  he  had  died  intestate  as  to  same.  Touching 
the  rights  of  Elizabeth  Leek  and  M.  M.  Leek 
thereto,  the  Court  decreed  as  follows:  "It  ap- 
pears to  the  Court,  from  the  will  of  testator  and 
the  decrees  of  this  and  the  Supreme  Court,  that 
'  the  testator  attempted  to  devise  a  large  amount  of 
property,  all  of  which,  except  jf8,000,  belonged  to 
said  partnership;  and  that  said  will  was  in  great 
part  nullified  by  the  action  of  Isaac  Leek's  heirs, 
Tennessee  Colvert,  and  James  A.  Leek,  at  whose 
suit  the  partnership  was  set  up,  and  who  refused 
to  accept,  and  have  not  received  any  thing  under 
the  will.  Mrs.  Elizabeth  Leek  and  M.  M.  Leek 
sought,  in  these  causes,  to  have  the  full  amount 
of  their  legacies,  respectively,  given  them  under 
said  will,  paid  out  of  the  estate  of  Thomas  Leek, 
and  claimed  that  the  property  devised  to  Isaac 
Leek,  James  A.  Leek,  and  Tennessee  Colvert,  but 
which  they  elected  not  to  take,  as  above  set  out, 
should  be  used  in  compensating  said  Elizabeth  and 
M.  M.  Leek  for  the  deficiency  in  the  devises  made 
to  them  caused  by  the  election  of  the  above-named 
parties.  The  Court,  however,  decreed  that  this 
could  not  be  sustained,  since  James  A.  Leek,  Isaac 
Leek,  and  Tennessee  Colvert  had  never  received  any 
thing    under  said   wilL" 

Both  parties  appealed,  and  have  assigned  error, 
only  one  of  which  need  be  noticed,  in  the  view 
we   have   taken    of    the   case. 

The    appellants    assign    as    error,   that    the   Chan- 
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cellor  erred  iii  holding  that  the  interest  Thomas 
Leek  had  in  the  real  estate  devised  by  him  to 
James  A.  Leek,  Tennessee  Col  vert,  and  the  heirs 
of  Isaac  Leek,  on  their  election  to  claim  against 
the  will,  should  be  distributed  as  the  estate  of  an 
intestate. 

The  contention  by  appellants  is  that  these  parties, 
by  their  election  to  claim  against  the  will,  defeated, 
in  part,  the  devises,  and  the  legacies  to  Elizabeth 
and  M.  M.  Leek,  and  the  interest  so  willed  to 
the  first-named  parties  should  go  to  Elizabeth  and 
M.  M.  Leek,  to  compensate  them  for  the  deficiency 
in  the  amount  of  their  devises  and  legacies,  occa- 
sioned by  the  said  election  of  the  above-named 
parties. 

Appellees  claim  that  it  is  not  a  case  of  election 
at  all,  but  that  the  partners  only  took  their  own 
property,  which  constituted  the  bulk  of  the  estate, 
and  the  will  must,  therefore,  be  treated  as  inoper- 
ative, as  its  main  provision  has  failed,  and  the 
fund  in  controversy  must  be  distributed  as  that  of 
an   intestate. 

The  logic  of  the  Chancellor's  decree  is  that,  if 
the  heirs  who  elected  to  claim  against  the  will, 
had  received  any  property  under  the  will,  they 
must  refund  it  in  order  to  make  up  the  legacy  to 
Elizabeth  and  M.  M.  Leek;  but,  if  they  have  not 
received  it,  then  they  can  now  receive  it  as  heirs, 
and  it  cannot  be  taken  to  make  up  the  deficit  in 
other   legacies   caused   by   their   election. 

We  think  this  is  clearly  a  case  where  the  devisee 
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is  put  to  his  election  to  take  under  the  will  or 
contrary  to  it.  If  they  had  taken  under  the  will, 
they  must  have  received  the  undivided  one-fifth 
interest  of  Thomas  Leek  in  the  respective  tracts 
allotted  them,  in  addition  to  their  own  shares. 
This  may  or  may  not  have  been  more  than  their 
shares  in  the  partnership.  It  is  evident,  therefore, 
that  he  gave  a  portion  of  this  partnership  prop- 
erty to  Elizabeth  and  M.  M.  Leek,  to  which  the 
other  parties  were  entitled,  and,  at  the  same  time, 
he  gave  to  the  several  parties  property  which  was 
his  own  interest  in  the  partnership  and  not  theirs. 
These  heirs  and  partners  were  thus  placed  in  posi- 
tion to  elect  whether  they  would  take  under  the 
will  or  take  their  shares  in  the  partnership  and 
relinquish  the  share  of  Thomas  Leek  in  the  part- 
nership, which  he  proposed  to  give  them  under 
the    will. 

They  elected  to  take  what  belonged  to  them 
outside  of  the  will,  and  thus  they  set  free  the 
share  of  Thomas  Leek  in  the  partnership.  This 
being  the  case,  we  think  the  law  is,  that  no  part 
of  this  fund  can  go  to  them  as  heirs,  under  the 
will,  until  the  deficiencies  in  the  other  legacies, 
caused  by   their   election,    have   been    made   up. 

Mr.  Pomeroy,  Sec.  517,  states  the  general  doc- 
trine as  follows:  "If  the  legatee  elects  to  claim 
against  the  will,  he,  thereby,  retains  his  own  prop- 
erty, and  must  compensate  the  disappointed  donee 
out  of  the  estate  given  to  himself  by  the  donor. 
A  Court  of   Equity  will   then  sequester  the  benefits 
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intended  for  the  electing  beneficiary,  in  order  to 
secure  compensation  to  those  persons  whom  hi^ 
election   disappoints." 

Judge  Story,  at  Sees.  1082-3,  Equity  Jurispru- 
dence, states  the  doctrine  thus:  "In  the  actual 
application  of  the  doctrine  of  election,  Courts  of 
Equity  proceed  upon  principles  which  are  totally 
incapable  of  being  enforced  in  the  like  manner 
by  Courts  of  Law.  Thus,  for  example,  suppose  a 
case  of  election  under  it  will  which  disposes  of 
other  property  of  a  devisee,  and  the  devisee  should 
elect  to  hold  his  own  property,  and  renounce  the 
benefits  of  the  devise  under  the  will,  or  (as  the 
compendious  phrase  is)  should  elect  to  claim  against 
the  will;  in  such  a  case,  it  is  clear  that  the  party 
disappointed  of  his  bequest  or  devise  by  such  an 
election,  would,  at  law,  be  wholly  remediless.  The 
election  would  terminate  all  the  interest  of  the 
l>arties,  respectively,  in  the  subject-matter  of  the 
devise  to  them.  The  electron  to  hold  his  own 
estate,  would,  of  course,  maintain  the  original  title 
of  the  devisee,  and  his  renunciation  of  the  in- 
tended benefit  in  the  estate  devised  to  him,  would 
leave  the  same  to  fall  into  the  residuum  of  the 
testator's   estate   as   property   undisposed   of. 

"  But  the  subject  is  contemplated  in  a  very  dif- 
ferent light  by  Courts  of  Equity;  for,  in  the 
event  of  such  an  election  to  take  against  the  in- 
strument, Courts  of  Equity  will  treat  the  substituted 
devise,  not  as  an  extinguished  title,  but  as  a  trust 
in   the    devisee    for   the   benefit   of    the   disappointed 
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claimants,  to  the  amount  of  their  interest  therein ; 
.or,  as  it  has  been  well  expressed,  they  will  assume 
jurisdiction  to  sequester  the  benefit  intended  for 
the  refractory  donee  in  order  to  secure  compensa- 
tion   to   those    whom   his   election   disappoints." 

In  a  note  to  the  case  of  Gretton  v.  Haward,  1 
Swanston,  409,  a  vast  number  of  authorities  are 
collated,  closing  with  the  following  clear  statement 
of  the  principle:  "If  the  will  is  in  other  respects 
so  framed  as  to  raise  a  case  of  election,  then  not 
only  is  the  estate  given  to  the  heir  under  an  im- 
plied condition  that  he  shall  confirm  the  whole  of 
the  will,  but,  in  contemplation  of  equity,  the  tes- 
tator means,  in  case  the  condition  shall  not  be 
complied  with,  to  give  the  disappointed  devisees, 
out  of  the  estate  over  which  he  had  a  power,  a 
benefit  correspondent  to  that  of  which  they  are 
deprived  by  such  non-compliance.  So  that  the 
devise  is  read  as  if  it  were  to  the  heir  absolutely 
if  he  confirm  the  will;  if  not,  then  in  trust  for 
the  disappointed  devisees  as  to  so  much  of  the 
estate  given  to  him  as  shall  be  equal  in  value  ta 
the   estates   intended   for   them." 

The  doctrine  is  thus  laid  down  in  2  Jarman 
on  Wills,  page  1:  "The  doctrine  of  election  may 
be  thus  stated :  That  he  who  accepts  a  benefit 
under  a  deed  or  will,  must  adopt  the  whole  con- 
tents of  the  instrument,  conforming  to  all  its  pro- 
visions, and  renouncing  every  right  inconsistent  with 
it.  If,  therefore,  a  testator  has  aff^ected  to  dispose 
of    property    which    is    not   his   own,   and   has   given 
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a  benefit  to  that  person  to  whom  the  property 
belongs,  the  devisee  or  legatee  accepting  the  bene- 
fit so  given  to  him,  must  make  good  the  testators 
attempted  disposition ;  but  if,  on  the  contrary,  he 
chooses  to  enforce  his  proprietary  right  against  the 
testators  disposition,  equity  will  sequester  the  prop- 
erty given  to  him  for  the  purpose  of  making  sat- 
isfaction out  of  it  to  the  person  whom  he*  has 
disappointed    by    the   assertion    of    his   rights, 

"The  doctrine  specially  applies  when  the  owner 
of  an  undivided  share  devises  the  property  by  word? 
of  description  or  donation  imputing  an  intent  to 
give  the  entirety.  Then  a  case  of  election  is  raised 
against  the  other  co-owner  who  receives  a  benefit 
under   the   same    will." 

See  doctrine  discussed  in  1  Pomeroy,  Sec.  489, 
and  it  applies  to  the  heir  as  well  as  to  a  stranger. 
Story's  Eq.,  Sec.  1094;  Schley  v.  Collins,  13  L.  R. 
A.,   567. 

We  are  unable  to  agree  with  counsel  for  appel- 
lees that  the  effect  of  this  action  on  the  part  of 
the  dissenting  devisees  resulted  in  rendering  the 
will  nugatory,  and  that  this  interest  of  Thomas 
Leek  should  be  divided  among  his  children  as  if 
he   had    died   intestate. 

The  cases  cited  in  Wendel,  14  and  16,  are  not 
applicable.  There  the  will  failed  because  its  main 
provisions  were  illegal,  and  the  others  were  clearly 
dependent  upon  them.  In  such  case  the  property 
attempted  to  be  disposed  of  fell  back  into  the  estate 
as    property    undisposed    of,   and,   as    the    provisions 
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were  mutually  dependent,  the  whole  will  must  fail. 
Here  the  legacies  and  devises  are  specific  and  inde- 
pendent, and  the .  will  fails  not  because  it  if>  illegal 
or  invalid,  but  because  of  the  action  of  the  dis- 
senting devisees  in  withdrawing  from  it  property 
assumed  to  be  conveyed  by  it.  In  the  one  case, 
the  main  provision  of  the  will  was  inoperative 
because  illegal,  but,  in  this,  it  is  inoperative  as 
to  a  portion  of  the  property,  because  rendered  so 
by    tlie   devisees   themselves. 

It  would  take  a  very  plain  case  to  set  aside  a 
will  in  this  way,  when  specific  devises  are  made 
which  are  independent  of  each  other.  In  this  case 
many  of  the  devises  do  take  effect  and  stand,  and 
all  of  them  in  fact,  except  those  of  the  dissenters 
and  the  widow  and  M.  M.  Leek.  It  is  evident 
that  the  testator  intended  to  give  the  widow  jind 
M.  M.  Leek  the  home  place  and  other  property 
which  he  did  give  them,  and  we  cannot  presume 
that  he  would  have  changed  this  purpose  if  he 
had  reflected  that  the  other  property  devised  to 
them  would  not  pass  as  he  directed.  If  he  had 
known  that  he  did  not  own  this  property  taken 
out  from  his  will,  he  might  have  still  given  to 
his  widow  and  M.  M.  Leek  the  same  property  he 
did   give   them. 

Without  further  elaboration,  we  are  of  opinion 
that  the  Chancellor's  decree  must  be  reversed,  and 
the  assets  in  controversy  must  be  applied  to  com- 
pensate Elizabeth  and  M.  M.  Leek  for  the  deficit 
in    their    legacies,  .which    will    more    than    consume 


DECEMBER  TERM,  1893.  465 

Colvert  V.  Wood. 

the  funds,  and  leaves  it  unnecessary  for  us  to  pass 
on  the  other  assignments  in  detail.  We  think  the 
remainder  of  appellant's  and  all  of  appellee's  as- 
signments  must   be   overruled. 

The     decree     is     reversed,     and     cause    remanded. 
Costs   will   be   paid   by   the   dissenting  devisees. 


OPINION    ON    PETITION    TO    REHEAR. 

On  petition  to  rehear,  the  Court  delivered  the 
following   opinion  : 

Wilkes,  J.  In  this  cause  a  very  earnest  peti- 
tion to  rehear  is  filed,  and  supported  by  elaborate 
printed  brief  and  argument,  the  main  point  of 
which  is  that  the  Court  erred  in  holding  that  the 
present  is  a  proper  case  to  apply  the  doctrine 
of  election.  In  order  that  petitioner's  position 
may  be  correctly  slated,  a  quotation  is  made  from 
the   brief: 

"  The  doctrine  of  election  never  applies,  and  is 
never  etiforced  to  make  good  the  disappointed  leg- 
atee, except  in  cases  where  the  refractory  legatee 
gets  something  or  claims  something  under  the  will, 
out  of  which  he  can  make  good  the  loss  to  the 
disappointed  legatee.  He  must  not  only  get  some- 
thing out  of  the  will,  but  he  himself  must,  by 
taking  his  own  property,,  thereby  render  the  will 
inoperative  as  to  the  disappointed  legatee.  The 
Court  manifestly  understood  the  doctrine  of  elec- 
tion to  apply,  and  that  refusing  to  take  under  the 
30— 9  p 
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will  was  electing  against  the  will;  whereas,  by  all 
the  authorities,  to  elect  against  the  will  is  to  claim 
a  devise  or  bequest  given,  and,  at  the  same  time, 
to  claim  property  which  belonged  to  such  devisee, 
which  the  testator  had  undertaken  to  give  away 
to  another.  The  doctrine  of  election  never  applies 
except  when  the  legatee  has  property  given  to 
him  ,by  the  will  and  property  of  his  own  given 
away,  or  attempted    to   be   given    away,   to   another. "^ 

The  Court  differs  froni  counsel  in  his  conten- 
tion that  the  doctrine  of  election  never  applies 
except  in  cases  where  the  refractory  legatee  actu- 
ally takes  or  claims  something  under  the  will.  On 
the  contrary,  when  he  elects  against  the  will^  he 
takes  nothing  under  it  until  after  the  disappointed 
legatee  is  made  whole  in  his  legacy.  When  he 
elects  to  take  under  the  will^  then  he  surrenders  his 
own  ■property  conveyed,  by  the  willy  even  though  he 
owns  such  property  independently  of  the  wilL 
Counsel    illustrates   his   position    as   follows: 

"  The  testator  may  devise  a  tract  of  land  which 
belongs  to  his  son,  John,  to  his  other  son,  Will- 
iam, and,  in  the  same  instrument,  give  John  an- 
other tract  of  land.  In  this,  John  is  put  to  his 
election ;  and  that  is,  he  may,  of  course,  keep  his 
own  property  willed  to  William.  But,  on  the  other 
hand,  he  may  elect  to  take  under  the  will.  When 
he  elects  to  take  under  the  will,  he  must  let  the 
devise  to  William  stand,  thougli  it  was  his  prop- 
erty willed ;  or,  rather,  under  the  authorities,  the 
law   is    now    settled    that,    to   the   extent   only   of    his 
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legacy,  is  he  required  to  make  good  the  legacy  to 
William;  and  this,  upon  the  equitable  doctrine  that 
the  Court  will  reform  the  words  of  the  will,  and 
do  justice  between  John  and  William  as  legatees. 
(See  Pomeroy,  Vol.  I.,  Sees.  464-467;  also  Story, 
Vol.  II.,  Sees.  1078  to  1083,  especially  1083.)  This 
is  the  whole  of  the  doctrine  of  election.  There 
is    nothing   else   in    it." 

Now,  the  case  thus  put  by  counsel  is  when 
John  elects  to  take  tinder  the  will^  in  which  case 
the  devise  to  William  must  stand  also.  But  John 
may  elect  to  take  against  the  will — that  is,  claim 
his  own  property  by  his  superior  title.  In  that 
event,  he  can  take  nothing  under  the  will,  but  must 
allow  the  devise  intended  for  him  to  go  over  to 
William  as  cqpipensation  for  that  which  William 
cannot   get   under  the   will. 

The  mistake  of  counsel  is  in  forgetting  that 
there  may  be  an  election  against  the  will  as  well  as 
for  the  will.  This  alternative  privilege  is  the  ground- 
work of  the  doctrine  of  election.  The  true  statement 
of  the  doctrine  is  that  election  applies  when  prop- 
erty of  the  testator  is  attempted  to  be  given  to 
the  devisee  or  legatee  at  the  same  time  the  testa- 
tor attempts  to  give  away  the  property  of  the 
devisee  or  legatee  to  another  by  will.  The  devisee 
or  legatee,  in  all  such  cases,  must  elect  whether  to 
claim  his  own  property  or  that  given  him  by  the 
testator;  and,  when  he  elects  to  take  the  one,  he 
surrenders  the  other,  so  far  as  is  necessary  to 
make   up   the   share   of  any   devnsee   or   legatee    that 
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may  thus  be  diminished  or  destroyed  by  his  elec- 
tion  against   the   will. 

Now,  in  this  case  the  testator  tendered  to  these 
partners  his  undivided  oue  fifth  interest  in  the 
partnership  property  which  he  owned,  but  coupled 
it  with  a  gift  of  the  entire  property,  four  fifths  of 
which  he  did  not  own.  When  the  partners  elected 
to  hold  the  partnership  property  by  their  para- 
mount title,  then  they  surrendered  the  interest  of 
the  testator  in  the  partnership  so  far  as  was  re- 
quired to  make  up  to  Mrs.  Leek  and  M.  M.  Leek, 
the  disappointed  legatees,  their  legacies.  They  did 
not  become  individually  liable  to  the  disappointed 
legatees,  because  they  received  nothing  under  the 
will. 

Counsel  is  in  error  in  treating  |he  $6,500  fund 
as  partnership  funds,  and  in  stating  that  Thomas 
Leek's  interest  in  the  same  is  one-fifth,  or  $1,350. 
On  the  contrary,  the  $6,500  is  Thomas  Leek's 
share  in  the  partnership,  and  the  whole  of  it  is 
his  as  such  share,  and  it  is  so  shown  in  the  're- 
ports and  decrees  in  the  cause.  It  is  this  fund 
of  $6,500  which  was  tendered  to  the  partners 
by  the  will,  and  which  they  elected  not  to 
take,  which  must  go  to  Mrs.  Leek  and  M.  M. 
Leek  to  make  up  their  shares;  and  the  partners, 
having  elected  not  to  take  it  under  the  will,  can- 
not take  it  as  heirs  until  after  the  disappointed 
legatees   are   made   up  their, full   amounts. 

The   petition   to   rehear  must   be   dismissed. 
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{^ashville,     March   1,  1894.) 

1.  Jurisdiction.     Of  Circuit  Court  to  enforce  mechanics*  lien. 

Circuit  Court  has  not  jurisdiction  of  suit  to  enforce  mechanics'  lien, 
where  the  amount  involved  does  not  exceed  fifty  dollars. 

Code  construed:  ^2747,  4286,  4290,  4898,  4997,  5002  (M.  &  V.); 
§§  1987,  3543»  3547»  4123,  4225,  4230  (T.  &  S.). 

Cases  cited  and  approved:  Brown  v.  Brown,  2  Sneed,  437;  Reeves?/. 
Henderson,  9oTenn.,  523;  Spradlin  v.  Bratton,  6  Lea,  685. 

2.  Mechanics'  Lien.     What  is. 

And  the  furnrshers'  lien  is,  for  this  purpose,  treated  as  the  mechanics' 
lien. 

Cases  cited  and  approved:  Bassett  v.  Bertorelli,  92  Tenn.,  553 »  Cole 
Mfg.  Co.  V.  Falls,  90  Tenn.,  468;  Reeves  «/.  Henderson,  90  Tenn., 
523;  Green  v.  Williams,  92  Tenn.,  221  ;  Lumber  Co.  v.  Thomas,  92 
Tenn.,  588. 


FROM    WILLIAMSON. 


Appeal  in  error  from  the  Circuit  Court  of  Will- 
iamson   County.      W.  L.  Griqsby,  J. 

Hearn  &  Berry  for  Plaintiff. 

W.  B.  Whiie  for  Defendant. 

Caldwell,  J.  This  is  an  action  by  Phillips  & 
Buttorff  Manufacturing  Company  against  Mrs.  M. 
M.  Campbell,   brought   to   enforce   a   mechanic's   lien 
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for  $37.50,  tVie  price  of  materials  averred  to  have 
been  furnished  by  the  plaintift'  to  the  defendant 
for  the  repair  and  ornamentation  of  her  house. 
The  suit  was  commenced  in  the  Circuit  Court  of 
Williamson  County  by  original  surafcions  and  at- 
tachment. 

Defendant  demurred  to  plaintiff's  declaration,  and, 
for  cause  of  demurrer,  said  that  the  Circuit  Court 
had  no  jurisdiction  of  the  cause  of  action  stated, 
because  the  debt  sued  for  was  less  than  ?50  in 
amount.  The  Circuit  Judge  sustained  the  demur- 
rer, and   the   plaintiff    appealed   in    error. 

"  The  Circuit  Courts  of  this  State  are  Courts 
of  general  jurisdiction,  and  the  Judges  thereof 
shall  administer  right  and  justice  according  to  law, 
in  all  cases  where  the  jurisdiction  is  not  conferred 
upon  another  tribunal.''  Code,  >^  4225.  Their  juris- 
diction is  concurrent  with  that  of  '* Justices  of  the 
Peace,  to  the  extent  of  the  jurisdiction  of  the 
latter,  of  all  debts  and  demands  on  contract  over 
fifty   dollarsr      lb,,   §4230. 

The  last  clause  of  §  4230  is  restrictive,  and 
limits  the  jurisdiction  of  Circuit  Courts,  in  respect 
to  "all  debts  and  demands  on  contract,"  to  sums 
"over  fifty  dollars;'*  it  also  relates  to  the  last 
clause  of  §  4225,  to  the  extent  of  recognizing 
"another  tribunal"  as  having  jurisdiction  of  all 
cases  where  the  matters  of  litigation  are  "  debts 
and   demands   on   contract"   not  "over   fifty   dollars." 

''Justices  of  the  Peace  have  exclusive  original 
jurisdiction    of   all    debts    or    demands    on    contract, 
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where  the  amount  sued  for  is  fifty  dollars  or  less." 
History   of    a   Lawsuit   (Martin's    Edition),   page   28. 

But  it  is  said,  in  opposition  to  the  action  of 
the  Court  below,  that  the  jurisdictional  limitation 
imposed  by  §  4230  of  the  Code,  is  not  applicable 
here,  because  this  suit  >vas  brought  to  enforce  a 
mechanic's  lien,  and  not  simply  to  collect  an  ordi^ 
nary   debt. 

The  contention  is,  that  a  mechanic's  lien  can  be 
enforced  in  a  Court  of  record  only,  and  that  the 
jurisdiction  of  such  Court  for  such  purpose,  whether 
it  be  the  Circuit  Court  or  the  Chancery  Court,  is 
general,  including  all  cases,  without  reference  to 
the   amount   of   the   debt   to    be   collected. 

By  Sections  1  and  2  of  Chapter  118,  Acts  of 
1845-6,  and  by  statutes  prior  thereto,  a  mechanic's 
lien  was  provided  in  favor  of  original  contractors 
(Code,  §  1981),  and  of  subcontractors  (Code,  §  1986), 
who,  under  proper  employment,  placed  imp'rovements 
upon  the  laud  of  another,  or  furnished  materials  to 
be  used  therein.  That  lien,  as  continued  and  pre- 
served through  subsequent  legislation,  is  the  same 
that  plaintiff,  as  a  furnisher  of  materials,  seeks  to 
make  available  in  this  case.  Basseti  v.  Bertorelli^ 
92  Tenn.,  553-8.  Whether  plaintiff  sues  as  original 
contractor  or  as  subcontractor  is  not  disclosed  in  the 
imperfect  record  before  us;   but  that  is  not  material. 

It  was  provided  by  the  third  section  of  Chapter 
118,  Acts,  of  1845-6,  "that  the  lien  herein  given 
may  be  enforced  by  attachment,  either  at  law  or 
in   equity." 


472  NASHVILLE : 


Phillips  &  Buttorff  Mfj;.  Co.  v.  Campbell. 


In  1854,  this  Court,  speaking  through  Judge 
Totten,  with  respect  to  that  provision,  said:  "We 
think  it  clear  that  any  Courts  having  jurisdiction 
of  the  matter  in  litigation,  has  power  also  to  issue 
the  attachment,  as  a  Justice  of  the  Peace,  the 
Circuit  Court  or  Chancery  Court,  conforming  to 
its  course  of  proceeding.  Being  in  aid  merely  of 
the  ordinary  remedy  by  suit,  the  attachment  must 
follow  it.  and  be  issued  from  the  same  Court 
which  has  jurisdiction  of  the  plaintiff's  demand." 
Brown   v.    Brown,   2   Sneed,   437. 

The  said  third  section  of  Chapter  118,  Acts  of 
1845-6,  was  carried  into  the  Code  without  change 
at  §  1987 ;  and  that  section  of  the  Code  was  so 
amended,  in  1873,  as  to  read  as  follows :  "  This 
lien  shall  be  enforced  by  attachment,  either  in  law 
or  equity,  or  by  judgment  and  execution  at  law, 
to  be  levied  upon  the  property  on  which  the  lien 
is."  Acts  1873,  Ch.  19,  Sec.  1;  Code  (M.  &  V.), 
§  2747. 

Such  is  the  law  upon  the  subject  at  this  time, 
the  second  proviso  of  the  second  section  of  Chap- 
ter 103,  of  the  Acts  of  1889,  having  reference 
alone  to  the  question  of  removal  introduced  by 
that   section. 

Under  the  law,  as  amended  by  the  Act  of 
1873,  it  being  the  same,  as  to  the  proceeding  by 
attachment,  as  it  was  before  that  amendment,  we 
are  of  opinion  that  the  question  of  jurisdiction  is 
dependent  upon  the  amount  of  the  debt  to  be 
collected,   and   not   upon   the    fact  that    the   plaintiff 
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seeks  the  enforcement  of  a  lien.  The  lien  is  but 
a  statutory  security  for  the  debt,  an  incident  to 
it,  and  it  may  be  enforced  in  any  court  of  law 
or  equity  having  jurisdiction  of  the  amount  in- 
volved. The  lien  mav  be  enforced  in  one  court 
or  another,  according  to  its  jurisdiction  of  the 
debt  to  be  collected.  Section  4230  of  the  Code  is 
controlling  on  the  question  of  jurisdiction  in  this 
case,  as  in  any  other  action  based  upon  debt  or 
other  contract.  The  jurisdiction,  as  declared  by 
that  section,  has  not  been  changed  by  any  subse- 
quent  legislation. 

Besides  being  carried  unchanged  into  the  Code 
at  §  1987,  the  third  section  of  Chapter  118,  Acts 
of  1845-6,  was  also  carried  into  the  Code,  with 
certain  additional  words,  at  §  3543,  the  whole  of 
that  section  being  as  follows :  "  The  mechanic's 
lien  is  enforced  by  attachment  at  law  or  in  equity, 
sued  out  upon  bill  or  petition  under  oath,  setting 
forth  the  facts,  and  proceeded  with  under  the  pro- 
visions  of    the   preceding   chapter." 

0 

If  the  words  here  added  by  the  codifiers,  ''bill 
or  petition,"  indicate  that  the  lien  is  to  be  en- 
forced either  in  the  Circuit  Court  or  in  the  Chan- 
cery Court,  yet  the  addition  could  not  have  been 
intended  to  alter  or  qualify  the  scope  and  meaning 
of  §  1987,  which,  as  we  have  seen,  conferred  juris- 
diction upon  those  Courts  and  upon  Justices  of 
the  Peace,  according  to  their  respective  jurisdic- 
tions  of    the   debts   to    be   collected. 

Moreover,  **the   provisions  of  the  preceding  chap- 
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ter,"  which  relate  to  the  laaJlord\s  lien  aiid  its  en- 
forcement, authorize  a  proceeding  before  a  Justice 
of    the    Peace.       Spradlin   v.    Bratton^   6   Lea,    (385. 

It  may  be  well  to  note  that  Messrs.  Milliken  & 
Vertrees,  in  their  compilation,  treat  the  Act  of 
1873  as  having  amended  §3543,  as  well  as  §1987, 
of  the  Code,  and,  consequently,  omit  from  their 
corresponding  sections  (Code,  M.  &  V.,  4286  and 
2747),  the  words  introduced  by  the  codifiers  in  the 
year   1858. 

That  the  third  section  of  Chapter  118  of  the 
Acts  of  1845-6  was  not  regarded  as  having  changed 
the  jurisdiction  of  Circuit  Courts  and  of  Justices 
of  the  Peace,  as  declared  in  §§  4225  and  4230  of 
tlie  Code,  is  clear  from'  the  language  used  by  this 
Court  in  Brown  v.  BrowUy  2  Sneed,  supra,  and 
from  the  language  of  that  section  itself.  A  Mag- 
istrate's Court  is  a  Court  of  Law.  It  also  has 
jurisdiction  "in  equity  causes,  where  the  subject- 
matter  does  not  exceed  fifty  dollars."     Code,  §§  4123 

(Subsection    7),   4124. 

* 

The  jurisdiction  of  Justices  of  the  Peace  to  en- 
force a  mechanic's  lien  is  not  dependent  alone 
upon  the  statutes  hereinbefore  considered.  It  was 
expressly  conferred  by  Section  1,  Chapter  62,  Acts 
of    1857-8,    in    the    following   words : 

^""Be  it  enacted,  etc..  That  the  mechanic's  lien  se- 
cured by  the  existing  laws  may  be  enforced  by 
suit  before  a  Justice  of  the  Peace  for  all  sums 
within  a  Justice's  jurisdiction;  and  when  the  at- 
tachment  has    been    levied    on    land   and    a  judgment 
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rendered,  and  execution  also  levied  on  same,  the 
papers  shall  be  returned  to  the  Circuit  Court,  there 
to  be  proceeded  upon  as  in  other  cases  of  levy 
of   Justice's   executions   on    land." 

That  provision,  with  a  slight  change  of  phrase- 
ology, went  into  the  Code  at  §  3547,  and  is  still 
in  force.  For  the  words  "  the  mechanic's  lien  se- 
cured by  existing  laws,"  found  in  the  first  line  of 
the  original  act,  the  codifiers  substituted  the  words, 
"the  lien  of  mechanics,  foundrymen,  and  machin- 
ists." The  change  does  not  alter  the  meaning. 
The  language  in  each  case  was  intended  to  em- 
brace all  original  contractors  and  subcontractors 
coming  within  the  provisions  of  what  was  known 
as  the  mechanics'  lien  law.  The  designation  "  mate- 
rial-man" is  not  used  in  any  of  the  statutes.  He 
is  embraced  in  other  and  more  comprehensive 
words.  Cole  Mfg.  Co.  v.  Falls,  90  Tenn.,  468; 
Beeves  V.  Henderson,  lb.,  523;  Green  v.  Williams, 
92  lb.,  221;  Bassett  v.  Bertorelli,  lb.,  548;  Lumber 
Co.   V.    Thomas,   lb.,   588. 

In  still  another  part  of  the  Code  a  Justice  of 
the  Peace  is  given  jurisdiction  "to  enforce  mechan- 
ic's lien  for  any  sum  within  his  jurisdiction." 
Code,  §  4123,  Subsec.  6.  That  he  had  such  juris- 
diction was  assumed,  without  discussion,  in  the 
case  of  Beeves  v.  Henderson,  reported  in  90  Tenn., 
at  page    523. 

Let   the  judgment  be   affirmed. 
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KiRKMAN    t;.   Brown. 
{Nashville.      March    3,   1894.) 

1.  Statute  of  Limitations.     Accidtntal  inclosure  and  occupation  of  land 

not  adverse  to  owner. 

Accidental  and  unintentional  inclosure  and  occupation  of  land  for 
the  term  of  seven  or  more  years  does  not  affect  the  rights  of  the 
true  owner  or  invest  the  possessor  with  any  right  whatever  to  the 
land  or  to  its  possession.  To  invest  the  possessor  with  title  or  a  pos> 
sessory  right,  his  possession  must  have  been  taken  and  held  intention- 
ally and  adversely  for  the  requisite  term,  and  in  such  open  and  noto- 
rious manner  that  the  true  owner  may  be  reasonably  presumed  to 
have  known  and  acquiesced  in  it. 

Cases  cited  and  approved  :  Pullen  v.  Hopkins,  {  Lea,  744 ;  Brock  v. 
Burchett,  2  Swan,  31 ;  Marr  x\  Gilliam,  I  Cold.,  502;  Gates  z'.  Butler, 
3  Hum.,  447. 

2.  Same.     Same.     Case  in  judgment. 

Complainants  owned  a  1,000-acre  tract  of  land,  within  the  boundaries 
of  which  was  included  a  40-acre  tract  owned  by  defendants  under  a 
confessedly  superior  title.  Defendants  undertook  to  build  a  house 
and  make  inclosures  upon  their  40-acre  tract,  but,  in  doing  so,  acci- 
dentally and  unintentionally  extended  their  inclosures  over  their  line 
in  two  places,  thereby  including  about  one  acre  of  the  1,000-acre 
tract  outside  the  40-acre  tract.  The  house  was  built  upon  the  line  of 
the  40-acre  tract,  two-thirds  being  situated  accidentally  outside  of 
it  and  on  the  1,000-acre  tract.  The  defendants  occupied  the  house 
and  kept  up  their  inclosures  for  more  than  seven  years,  but  not  claim- 
ing or  paying  taxes  on  any  part  of  the  i,ooo-acre  tract  outside  the 
forty  acres.  Complainants  claimed  and  paid  taxes  on  the  1,000-acre 
tract  for  thirty  years. 

Held:  Defendants  acquired  no  interest  in  the  1,000-acre  tract  outside 
their  40-acre  tract,  not  even  a  defensive  title. 


FROM     CHEATHAM. 


Appeal      from     Chancery      Court     of      Cheatham. 
County.      Geo.   E.    Si':ay,   Ch. 
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C.  D.  Bbrrt,  John  E.  k  A.  E.  Garner,  and 
J.    J.    Lenox  for  Complainants. 

R.   S.   Turner,  John    Allison,   and    L.    T.    Cobbs 
for  Defendants. 

McAlister,  J.  This  is  an  ejectment;  bill  filed 
in  the  Chancery  Court  of  Cheatham  County,  in 
which  complainants  seek  to  recover  the  possession 
of  1,000  acres  of  land.  The  bill  as  originally 
filed  was  to  prevent  waste  and  to  enjoin  the  de- 
fendants  from   cutting   timber  from   sjiid   land. 

The  Chancellor  decreed  that  the  logs  already 
cut  came  from  the  land  pf  complainants,  but  were 
not  cut  from  the  land  involved  in  this  controversy. 
There  was  a  decree  in  favor  of  the  complainants 
for  the  value  of  the  logs,  but  the  Chancellor  was 
of  opinion  that,  in  respect  to  the  land  claimed  by 
these  defendants,  their  title  was  perfected  by  the 
statute  of  limitations  of  seven  and  twenty  years. 
Complainants   appealed,   and   have   assigned   errors. 

The  proof  shows  that,  on  March  20,  1840,  the 
State  of  Tennessee  granted  to  G.  W.  C.  Lovell  a 
tract  of  2,781  acres  of  land,  lying  in  Davidson 
County.  That  part  of  Davidson  County  is  now  in- 
cluded in  Cheatham  County.  It  further  appears  that, 
6n  March  20,  1840,  the  said  Lovell  conveyed  this 
granted  land  to  Hugh  and  John  Kirkman  by  deed, 
recorded  in  the  Register's  Oflice  of  Davidson 
County.  It  further  appears  that,  on  July  16, 
1838,  the  State  granted  to  Nicholas  Hale  a  tract 
of  forty  acres,  lying  in  Davidson  County.     On  July 
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7,  1839,  the  State  granted  to  the  defendant,  Jo 
Brown,  a  tract  of  100  acres,  and  on  December  17, 
1859,  another  tract  of  1,000  acres,  lying  in  Cheat- 
ham County.  The  grant  to  Lovell  of  2,781  acres 
embraces  within  its  boundaries  the  tract  of  40  acres 
granted  to .  Nicholas  Hale,  the  tract  of  100  acres, 
and,  substantially,  the  tract  of  1,000  acres  granted 
to  Joseph  Brown.  It  is  conceded  the  last  three 
tracts  lire  within  the  boundaries  of  the    larger  tract. 

The  cardinal  inquiry  in  this  case  is  in  respect 
to  the  title  of  the  1^000-acre  tract  embraced  in 
the  last  grant.  This  grant  was  issued  in  1859, 
but  was  not  recorded  until  after  the  present  suit 
was  instituted.  Defendants  insist  that  their  title 
to  the  land  was  perfected  by  the  statute  of  limi- 
tations and  their  possession  of  the  land  for  more 
than  seven  years  under  this  unregistered  grant, 
which  constituted  a  color  of  title.  It  is  claim'ed 
by  defendants  that  their  father  built  a  residence, 
stables,  etc.,  on  the  land,  and  that  he  and  defend- 
ants occupied  it  and  cultivated  it  for  more  than 
seven   years   prior   to   the   filing  of    this   bill. 

Jo  Brown,  the  ancestor  of  defendants,  died  in 
1879,  and  defendants  have  lived  in  his  house  and 
cultivated  a  field  partially  within  the  1,000-acre 
boundary   ever   since   their   father's   death. 

The  contention  of  complainants  is  that  the  land 
occupied  and  cultivated  by  Jo  Brown  and  his  sons 
— who  are  the  present  defendants — was  the  40-acre 
tract  originally  granted  to  Nicholas  Hale  and  af- 
terwards   owned    by    Parthenia    Brown.      The   latter 
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was  the  mother  of  Jo  Brown,  and  the  proof  shows 
that  his  house  was  built  with  her  permission  on 
her  40-acre  tract.  The  evidence  of  the  surveyor, 
Williams,  shows  that  the  house  built  by  Jo  Brown 
in  his  life-time  extended  beyond  the  west  line  of 
the  40  acre  tract,  so  that  about  one-third  of  the 
house  was  inside  the  40-acre  tract  belonging  to 
Mrs.  Parthenia  Brown,  and  about  two-thirds  of 
said  house  was  over  Mrs.  Brown's  line  and  on  the 
1,000-acre  tract.  It  also  appears  that  the  field  cul- 
tivated by  Jo  Brown  and  liis  heirs  extended  diag- 
onally across  the  40  acre  tract,  and  one-quarter  of 
an  acre  of  said  field,  on  the  western  boundary, 
was  on  the  1,000-acre  tract.  It  further  appears 
that  about  three-quarters  ^  of  an  acre  of  this  field 
extended  beyond  the  eastern  boundary  line  of  the 
40-acre  tract  into  the  limits  of  the  1,000  acre 
tract. 

We  are  of  opinion,  from  an  examination  of 
this  record,  that  the  possession  of  Jo  Brown  and 
his  heirs  must  be  confined  to  the  40-acre  tract ; 
and  the  fact  that  his  house  extended  over  the 
west  line  of  the  40-acre  tract  into  the  limits  of  the 
1,000-acre  tract  was  merely  accidental,  and  not  such 
an  open,  adverse,  and  notorious  possession  as  to 
bring  it  within  the  statute  of  limitations.  The  same 
may  be  said  of  the  possession  of  the  field  Outside 
of  the  40-acre  tract.  This  field  was  always  sup- 
posed to  be  entirely  within  the  limits  of  the  Nich- 
olas Hale  grant,  and  its  extension  one-quarter  of 
an    acre    on   one  side,   and  three-quarters    of  an  acre 
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on   the  other  side,   into  the  boundary  of   the   1,000- 
acre   tract,   was   merely  accidental.       ' 

The  facts  in  this  record  show  that  Jo  Brown 
intended  to  build  his  house  on  the  40-acre  tract 
owned  by  his  mother,  and  to  cultivate  the  field  as 
her  tenant.  Brown  never  claimed  the  40-acre  tract 
as  his  property,  but  always  declared  it  belonged 
to  his  mother.  He  made  thirt  declaration  when 
the  assessor  came  to  assess  the  land  for  taxation, 
and  gave  it  in  as  the  land  of  Parthenia  Brown, 
to  whom  it  was  accordingly  assessed.  Brown  paid 
no  taxes  during  the  time  it  is  claimed  he  owned 
it,  and  exercised  no  acts  of  dominion  over  it,  but, 
on  the  contrary,  during  all  this  time  he  disclaimed 
owning  any  land.  It  is,  shown  in  proof  that  he 
made  this  statement  to  the  census-taker  who  was 
taking  the  census  tor  the  United  States  Govern- 
ment in  1870.  During  all  this  time,  the  land  in 
controversy  was  assessed  to  complainants,  and  tliey  . 
have  paid  the  taxes  on  it  from  'I860  to  the  pres- 
ent time.  It  has  already  been  seen  that  the  grant 
under  which  complainants  claim  is  older  by  many 
years  than  that  of  Jo  Brown  to  the  1,000-acre 
tract,  but  the  Chancellor  held  the  defendant's  title 
was  perfected  by  an  adverse  possession  of  more 
than  seven  years;  We  are  of  opinion  there  was 
no  adverse  possession  of  this  land  in  the  sense  of 
the  statute.  The  accidental  and  unintentional  in- 
closure  of  a  small  parcel  of  the  land  for  seven 
years  would  not  vest  a  valid  title  or  constitute  a 
possessory   right    in    Jo'  Brown.      If    the    possession 
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was  accidental,  and  pot  by  design,  the  statute  does 
not  apply.  Gates  v.  Butler^  3  Hum.,  447;  2  Swan, 
31 ;  1  Cold.,  502.  The  possession  must  be  contin- 
uous, open,  and  notorious,  for  the  reason  that  the 
law,  in  giving  title  by  adverse  possession,  proceeds 
upon  the  ground  that  there  has  been  an  acquies- 
cence on  the  part  of  the  owner  of  the  land.  1 
Lea,   744. 

The  decree  of  the  Chancellor  is  reversed,  and  a 
decree  will  be  entered  in  favor  of  complainants 
for  the   possession   of   the   land,   with   costs. 

31—9  p 
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Read  v.  Tblephonb  Company. 
{Nashville.      March   8,   1894.) 

1.  Principal  and  Agent.     Ageni*s pmvers. 

An  agent,  with  authority  implied  from  a  general  agency,  or  expressly 
conferred,  to  sell  the  shares  of  stock  of  his  principal,  has  no  power 
to  pledge  them  for  his  own  individual  debt  or  benefit.  {Poit^  pf, 
488,  48g.) 

Case  cited  :  i2oU.  S.,  20. 

2.  Corporations.     Unauthoriud  transfer  of  stock. 

If  a  corporation  transfers  its  stockholders*  shares  upon  its  books,  upon 
the  assignment  of  the  owner's  agent,  without  requiring  production  or 
proof  of  the  agent's  authority,  and  the  transfer  proves  to  have  been 
unauthorized,  the  company  will  be  compelled,  at  the  suit  of  the 
share-holder,  to  re-instate  him  to  his  rights.     {Post^  pp,  48^-4^1,) 

Cases  cited  and  approved:  Caulkins  z^  Gas-light  Co.,  85  Tenn.,  683; 
Smith  V.  Railroad,  91  Tenn.,  230. 


FROM     DAVIDSON. 


Appeal  from  Chancery  Court  of  Davidson  County* 
Andrew  Allison,   Ch. 

GrRANBERT   &   Marks   for  Complainant. 

Vbrtrbes   &   Vertrbbs  for  Defendant. 

McAlistbr,   J.      This  bill  was  filed  in  the  Chan- 
cery   Court    of   Davidson    County    by    Mrs.    Martha 
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M.  Read,  of  Washington,  against  the  Cumberland 
Telegraph  and  Telephone  Company,  to  compel  the 
company  to  issue  to  complainant  forty  shares  of  its 
capital  stock.  The  complainant  was  originally  the 
owner  of  forty  shares  of  stock  of  the  par  value 
of  JlOO  per  share.  It  is  alleged  in  the  bill  that 
her  certificate  of  stock  was  in  the  keeping  of  one 
Adolph  Dahlgren,  who,  on  May  1,  1891,  undertook 
to  assign  the  same  to  Thos.  S.  Marr,  by  signing 
complainant's  name  to  a  transfer  thereof,  as  her 
agent  and  attorney,  and  that  *  defendant  corporation 
undertook  to  transfer  this  stock  on  its  books  to 
said  Thos.  8.  Marr.  Complainant  further  alleges 
that  Dahlgren  was  not  authorized  by  her  to  make 
this  sale  and  transfer.  She  alleged  that  the  at- 
tempted transfer  was  without  her  knowledge  or 
consent,  and,  as  soon  as  it  became  known  to  her, 
she  notified  defendant  corporation  that  the  act  of 
said  Dahlgren  was  unauthorized,  and  disaffirmed  it. 
Complainant  prayed  that  defendant  issue  a  certifi- 
cate to  her  as  evidence  of  her  rights  as  a  share- 
holder in  said  corporation,  and  that  she.  have  a 
decree  for  the  accrued  dividends  on  said  stock 
since   May   1,   1891. 

The  defendant  answered,  and,  among  other  things, 
averred  that  complainant  was  well  acquainted  with 
all  the  facts  at  the  time;  that  she  knew  that  said 
Dahlgren  had  transferred  and  indorsed  said  certifi- 
cate; that  she  had  authorized  it  to  be  done,  and, 
with  full  knowledge  thereof,  ratified  and  affirmed 
the    same;     that    with    full    knowledge    of    all     the 
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facts,  as  above  stated,  the  complainant  had  had  a 
final  settlement  with  her  agent,  Mr.  Dahlgren,  and 
ratitied  and  affirmed  what  he  had  done.  It  denies 
that  the  transfer,  when  made  by  Mr.  Dahlgren, 
was  made  without  the  knowledge  or  consent  of 
complainant,  and  avers  the  fact  to  be  that  Mr. 
Dahlgren  was  her  agent  and  attorney,  and  clothed 
by  her  with  full  power  and  authority  to  transfer 
and  assign  the  same  and  to  collect  all  dividends 
declared  thereon.  It  denies  that  complainant  has 
never,  parted  with  her  stock,  and  avers  that  she 
sold  and  assigned  the  same  to  Thomas  S.  Marr. 
It  denies  that  the  stock  has  continued  to  be  hers 
since  the  sale  and  transfer  thereof  to  said  Marr, 
and  denies  that  she  is  entitled  to  any  dividends 
since  said  sale  thereof  to  him.  It  denies  that  it 
owes  complainant  any  thing  whatever,  and  avers 
that  it  has  paid  all  dividends  declared  on  said 
stock  to  the  rightful  owners  and  holders  thereof. 
It  avers  that  she  is  estopped  to  deny  the  author- 
ity of  her  agent,  Dahlgren,  to  transfer  and  assign 
said  stock,  by  reason  of  her  own  conduct  in  cloth- 
ing  him  with  full  authority  to  act  for  her  as  her 
general  agent  and  attorney  in  fact,  and  in  making 
a  settlement  with  him  with  knowledge  of  these 
facts. 

The  Chancellor  rendered  a  decree  in  favor  of 
complainant  on  October  31,  1893.  He  decreed  as 
follows:  "That  complainant  be  restored  to  all 
her  rights  as  a  stockholder  in  defendant  corpora- 
tion,  and   that   defendant   corporation    hereafter   rec- 
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ognize  her  as  such  stockholder,  and  that  it  issue 
to  her  a  proper  stock  certificate  showing  her  own- 
ership of  said  stock,  and  that  it  pay  over  to  her 
all  dividends  declared  thereon  after  May  1,  1891, 
which  have  not  heretofore  been  paid  complainant. 
It  is  further  ordered  that  defendant  pay  the  costs 
of    this   cause,   for   which    let   execution   issue." 

Defendant  appealed,  and  has  assigned  the  fol- 
lowing  errors: 

J'W^^.— The  evidence  shows  that  the  certificate  of 
stock  issued  to  complainant  was  sold  and  trans- 
ferred to  Thos.  S. .  Marr,  in  her  name,  by  A. 
Dahlgren,  as  her  agent  and  attorney;  and  that 
Mr.  Dahlgren  had  authority  from  her  to  make  the 
said   sale  and   to   transfer  the   said   stock.* 

Second. — The  evidence  shows  that  complainant 
constituted  Mr.  A.  Dahlgren  her  general  agent  and 
attorney  to  transact  all  business  at  Nashville,  Ten- 
nessee, for  her  in  her  room  and  stead ;  and  their 
general  course  of  dealing  was  such  as" to  warrant 
the  defendant  in  dealing  with  Mr.  Dahlgren  as  her 
general  agent,  with  power  to  act  for  her  in  as  full 
a  manner,  with  respect  to  all  matters  at  Nashville, 
as   she   could   act   in    person. 

Third, — The  Court  erred  in  sustaining  the  ex- 
ception made  by  complainant  to  the  answer  of  A. 
Dahlgren  to  the  sixteenth  interrogatory  propounded 
to  him,  and  in  excluding  his  said  answer  to  any 
part  thereof,  m^de  to  said  interrogatory,  because 
the  answer  of  the  said  witness  to  the  interroga- 
tory   propounded    to    him,    and    his    whole    answer 
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thereto,  is  responsive  to  the  question,  relevant  to 
the   issues,  and   competent  evidence. 

Fourth. — The  evidence  shows  that  complainant 
ratified  and  approved  the  sale  and  transfer  of  the 
said  stock  sold  and  transferred  by  Mr.  Dahlgren; 
and  that  she  ratified  the  said  sale  and  transfer 
after  the  same  had  been  made  by  said  Dahlgren, 
and  with  knowledge  of  all  the  facts  with  respect 
thereto. 

Fifth. — The  evidence  shows  that  complainant  has 
estopped  herself,  by  her  own  conduct,  from  deny- 
ing the  authority  of  Mr.  Dahlgren  to  sell  and 
transfer  said  stock  in  her  name  as  her  agent  and 
attorney. 

Sixth. — The  evidence  shows  that  complainant 
authorized  the  sale  and  transfer  of  said  stock  to 
be  mad.e  by  Mr.  Dahlgren  as  her  agent  and  attor- 
ney; and  that  she  directed  and  authorized  him  to 
invest  the  proceeds  thereof  in  real  estate  in  Chicago, 
Ills.,  which  was  done  by  him,  and  the  land  deeded 
to  her,  bought  with  the  proceeds  of  the  sale  of 
said   stock. 

It  is  important  to  understand  at  the  outset  what 
the  transaction  between  these  parties  really  was. 
It  appears  that  the  stock  in  controversy  was  orig- 
inally purchased  by  Adolph  Dahlgren  for  Mrs. 
Read,  and  with  funds  belonging  to  her.  The  cer- 
tificate of  stock  was  kept  by  Dahlgren  for  some 
months,  when  he  sent  it  to  Mrs.  Read.  Mrs. 
Read  then  retained  possession  of  the  stock  for  sev- 
eral  years,   when    she    returned    it   to    Dahlgren   for 
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the  purpose,  as  stated  by  her,  "  in  case  there  came 
a  suitable  time,  I  wanted  it  sold,  but  I  never  told 
him  to  do  that."  Dahlgren  kept  it  until  May  1, 
1891,  when  he  pledged  it  to  Thos.  S.  Marr,  as 
collateral  to  secure  an  individual  loan  of  $1,200. 
The  certificate  was  indorsed  to  Thos.  S.  Marr,  in 
the  name  of  "  Mrs.  M.  M.  Read,  by  A.  Dahlgren, 
agent  and  attorney."  Marr  immediately  sent  this 
certificate  to  the  telephone  office  to  be  transferred 
to  him  on  the  books  of  the  company,  but  his 
agent  was  informed  by  Mr.  Caldwell,  the  president, 
that  the  stock  could  not  be  transferred  without  a 
power  of    attorney   from   Mrs.   Read. 

It  appears,  however,  that,  at  this  time,  Dahl- 
gren  was  in  Chicago,  and  was  represented  in 
Nashville  by  Lindsley.  Mr.  Lindsley  had  nego- 
tiated the  loan  from  Thos,  S.  Marr  for  Dahlgren 
upon  the  hypothecation  of  the  telephone  stock. 
When,  therefore,  Caldwell,  the  president  of  the  tel- 
ephone company,  refused  to  transfer  the  stock,  Mr. 
Lindsley  was  requested  to  see  him  on  the  subject. 
Mr.  Lindsley  asked  Mr.  Caldwell  what  was  the 
matter  with  the  stock,  and  Mr,  Caldwell  told  him 
he  could  not  transfer  the  stock  without  the  power 
of  attorney.  After  .some  conversation,  Lindsley 
told  Caldwell  that  stock  had  been  transferred  on 
previous  occasions,  and  that  Mr.  Dahlgren's  power 
of  attorney  had  then  been  given  to  the  company, 
and  that  the  company  had  it  on  file.  Mr.  Cald- 
well said  they  knew  nothing  about  it.  Mr.  Linds- 
ley  remarked:   "Well,    you    have    it,   and    I    say  to 
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you  it  will  be  all  right  to '  make  the  transfer." 
Then  Mr.  Caldwell  said:  "If  you  say  it  is  all 
right,    I    will    make    the    transfer."       It    was    then 

transferred  to   Thos.   S.   Marr  on  the    books   of   the 

■ 

company. 

It  appears  that  default  was  made  by  Dahlgren 
ill  the  payment  of  the  loan  from  Marr,  and  the 
stock  was  sold  for  the  satisfaction  of  Marr's  debt. 
There  was  a  small  surplus  from  the  sale  after  sat- 
isfying the  debt,  which  was  paid  over  to  Dahl- 
gren. 

It  is  insisted,  on  behalf  of  the  telephone  com- 
pany, that  Dahlgren  was  the  general  agent  of 
Mrs.  Read  at  Nashville;  that  he  was  authorized 
to  act  for  her  in  as  full  and  complete  a  manner 
as  she  could  have  acted  in  person,  and,  in  addi- 
tion to  his  general  authority  as  an  agent,  that 
Dahlgren  was  specifically  directed  to  sell  the  stock 
involved  in  this  controversy.  The  authority  of  a 
general  agent  is  measured  by  the  usual  scope  and 
character  of  the  business  he  is  empowered  to  trans- 
act, and  for  any  act  done  by  him  which  is  nat- 
ural  and  customary  in  the  management  of  such 
business,  the  principal  is  bound.  If  it  be  con- 
ceded that  Dahlgren  was  constituted  a  general 
agent  for  Mrs.  Read  to  transact  her  business  in 
Nashville,  and,  moreover,  was  specifically  empow- 
ered to  sell  this  telephone  stock,  would  such  au- 
thority carry  with  it  the  right  of  the  agent  to 
hypothecate  the  stock  for  the  security  of  his  in- 
dividual   indebtedness?       An    agent    to    sell    goods. 
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though  being  the  apparent  owner  by  reason  of 
having  possession  by  permission  of  the  principal, 
cannot  pledge  them  for  his  own  debt.  James  on 
Pledges,  372.  An  authority  to  sell  or  transfer 
stock  for  a  principal  does  not  authorize  the  agent 
to  transfer  it  by'  way  of  security  for  his  own  pri- 
vate debt,  for  it  is  not  an  ordinary  exercise  of 
such  authority.  Story  on  Agency,  78.  An  agent 
authorized  to  manage  and  carry  on  his  principal's 
business  has  no  implied  authority  to  pledge  or 
mortgage.  Mechem  on  Agency;  Allen  v.  Bank,  120 
U.   S.,  20. 

It  is  admitted  by  counsel  for  defendant  that  a!i 
agent  who  is  authorized  to  sell  would  not  possess 
the  implied  authority  to  pledge  the  stock  so  as  to 
give  to  the  pledgee  a  right  to  hold  it  as  against 
the  principal;  but  it  is  insisted  that  no  such 
question  arises  in  this  case ;  that  this  is  not  a 
controversy  between  the  pledgee  of  the  stock  and 
the  principal;  that  the  stock  was  not  pledged  at 
the  time  this  suit  was  brought.  It  is  admitted 
that  Dahlgren  did  pledge  it,  but  he  afterwards 
ordered  it  sold  in  satisfaction  of  the  pledge.  The 
argument  is,  the  fact  that  it  had  ofice  been  pledged 
cannot  affect  the  legal  question,  and  the  case  is  to 
be  treated  now  as  though  the  stock  had  been  sold 
in  the  first  instance,  and  transferred  upon  the 
books   of    the   company. 

We  cannot  concur  in  this  view  of  the  case. 
So  far  as  the  record  discloses,  this  stock  was  never 
transferred  but  once,  and   then   to  Thomas  S.  Marr, 
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the  pledgee,  with  whom  it  had  been  deposited  as 
collateral  security  for  a  loan  to  Dahlgren.  The 
fact  that  the  pledgee  afterwards  sold  the  stock  for 
the  satisfaction  of  the  debt,  although  sold  with 
the  consent  and  by  the  direction  of  Dahlgren,  can- 
not bring  such  sale  within  the  scope  of  Dahlgren's 
agency.  We  are  dealing  now  with  the  transfer  of 
complainant's  stock  by  the  defendant  company  to 
Thomas  S.  Marr,  the  pledgee  of  Mrs.  Bead's  agent. 
The  case,  therefore,  must  turn  upon  the  authority 
of  Mrs.  Read's  agent  to  pledge  this  stock,  and  his 
authority  to  direct  a  transfer  of  the  stock  on  the 
books  of  the  telephone  companj^  to  Thomas  S. 
Marr,   his   pledgee. 

In  Cook  on  Stockholders,  398,  the  rule  is  stated 
that  its  own  safety  requires  that  a  corporation  be 
satisfied  of  the  right  of  a  person  proposing  to 
make  a  transfer  of  stock  to  do  what  he  proposes. 
Caalkins  v.  Gas-light  Co.,  1  Pickle,  683.  In  the 
case  of  Smith  v.  Railroad  Co.^  7  Pickle,  230,  it 
was  held,  viz.:  "The  fact  that  stock  is  assigned 
by  one  other  than  the  one  to  whom  it  was  issued, 
devolves  upon  the  corporation,  when  called  upon 
to  transfer  the  shares  and  issue  a  new  certificate, 
the  duty  of  inquiry  as  to  the  power  of  the  as- 
signor to  make  the  assignment.  It  made  no  in- 
quiry.  It  assumed,  therefore,  the  risk  as  to  the 
power   of   the   assignor    to   dispose   of   the   stock." 

In  the  case  now  being  adjudged,  it  appears  that 
the  president  of  the  telephone  company,  when  re- 
quested   to    make    this   transfer,   was   not   misled   bj'^ 
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any  ostensible  power  that  seemed  to  be  vested  in 
Dahlgren.  Caldwell  declined  to  recognize  his  au- 
thority, and  expressly  refused  to  make  a  transfer 
of  the  stock  without  a  power  of  attorney  from 
Mrs.  Read.  The  president  of  the  company  was  at 
last  induced  by  Mr.  Lindsley  to  make  the  transfer, 
and  made  it  alone  upon  his  personal  guarantee 
iind  assurance  that  it  was  all  right.  This,  there- 
fore, is  not  a  case  where  the  company  can  seek 
protection  under  any  apparent  authority  with  which 
the  agent  was  clothed  by  his  principal.  The  case 
must  turn  upon  the  actual  authority  possessed  by 
the  agent  to  make  the  pledge  and  transfer.  Con- 
ceding tiiat  Dahlgren  was  the  general  agent  of 
Mrs.  Read  in  Nashville,  and  acted  for  her  in  loan- 
ing out  money,  in  making  investments,  in  purchas- 
ing stock,  and  in  conducting  her  financial  trans- 
actions, and  admitting  that  he  was  expressly  em- 
powered, or  specifically  directed,  to  sell  this  stock, 
-all  this  authority  added  together  would  not  author- 
ize Dahlgren  to  make  a  pledge  of  this  stock  for 
his  individual  indebtedness.  The  company,  in  this 
■case,  was  put  upon  inquiry,  and  had  knowledge, 
or  at  least  competent  means  of  knowledge,  that 
Dahlgren  had  pledged  the  stock  for  his  own  ben- 
efit. This  disposes  of  the  principal  question  pre- 
sented in  the  record.  Other  assignments  have  been 
considered,  but,  in  the  opinion  of  the  Court,  they 
are   not   well   taken. 

The   decree   of  the   Chancellor   is   affirmed. 
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The  Cumberland  Telegraph  and  Telephone  Co.  v. 
The  United  Electric  Railway  Co. 

{Nashville,      March  11,  1894.) 

1.  Electric  Street  Railways.      Constructed  and  operated  upon  streets 
are  not  additional  burden  upon  fee. 

An  electric  street  railway,  constructed  and  operated  by  means  of  an 
overhead  trolley  wire  supported  by  poles,  with  the  permission  of  the 
public  authorities,  for  the  transportation  of  passengers  only,  aTid  con- 
forming its  track  to  the  surface  of  the  ground,  is  not  an  additional 
servitude  upon  the  fee  within  the  street,  but  a  legitimate  use  of  the 
streets  within  the  purpose  of  their  original  dedication.  But  this 
principle  does  not  extend  to  property  rights  outside  the  streets,  which 
are  subjected  to  loss  or  burden  by  reason  of  the  extraordinary  inci- 
dents attending  the  operation  of  such  railways,  and  which  were  not 
contemplated  or  compensated  for  in  the  original  dedication  of  the 
streets  to  public  use.     [Post^  pp.  S02-^oj.) 

Judges  Wilkes.and  Bright  dissenting. 

Cases  cited:  2  Am.  R.  R.  &  Corp.  Cas.  (R.  I.),  44;  6  Am.  R.  R.  & 
Corp.  Cas,,  335;  47  N.  J.  Eq.,  380;  3  Ohio  Cir.  Ct.  R.,  425;  85 
Mich.,  634;   12  L.  R.  A.  (Ohio),  534;  139  Pa,  St.,  419. 

2.  Same.     Is  ordinary  use  of  streets. 

An  electric  street  railway  whose  lines  are  constructed  and  operated  in 
such  manner  as  to  constitute  a  legitimate  use  of  the  streets,  and  to 
impose  no  additional  burden  upon  the  fee,  is  an  "ordinary  use"  of 
the  streets,  which  telephone  and  other  like  companies  are  forbidden 
to  obstruct  by  the  terms  of  the  statute  authorizing  them  to  occupy 
the  streets.      (  Post,  pp.  J02-JOJ. ) 

Judges  Wilkes  and  Bright  dissenting. 

Act  construed:  Acts  1885,  Ch.  66. 

3.  Electric  Street  R,ail\vays  and  Telephone  Companies.     Thtir 
status  and  rights  upon  the  streets. 

The  rights  of  electric  street  railway  companies,  and  of  telephone  com- 
panies, to  construct  and  operate  their  lines  upon  the  public  streets 
are,  under  our  statutes,  co-ordinate.  Each  is  independent  of  the 
other  within  its  own  sphere.     Neither  is  subservient  to  the  other. 
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though  the  sphere  of  telephone  companies  is  circumscribed  by  the 
-'condition  that  they  shall  not  obstruct  the  ordinary  use  of  the  streets. 
Each  must  exercise  its  powers  with  a  careful  and  prudent  regard  for 
the  other's  rights.  Both  are  quasi  public  corporations,  deriving  their 
rights  and  franchises  from  the  same  source,  and  exercising  them  by 
the  same  authority.  They  are  equally  indispensable  to  the  public, 
and  should  exist  under  conditions  equally  favorable  to  the  accomplish- 
ment of  the  purposes  of  their  creation.     {^Post^  p.  302.) 

Acts  construed  :  Acts  1885,  Ch.  66;  Acts  1887,  Ch.  65;  Acts  1889, 
Cbi  49. 

4.  Same.      Conflict  of  poles  and  wires. 

An  electric  street  railway  company  whose  lines  are  constructed  and 
operated  in  such  manner  as  to  constitute  an  "ordinary  use'*  of  the 
streets,  is  nevertheless  liable  to  a  telephone  company  for  the  damages 
inflicted,  where  the  railway  company  enters  upon  a  street,  one  side  of 
which  is  already  occupied  by  the  poles  and  wires  of  the  telephone 
cbmpany,  and,  by  erecting  its  poles  on  both  sides  of  the  street,  when 
one  side  would  have  sufficed,  necessitates  the  change  and  removal  of 
the  poles  and  wires  of  the  telephone  company.     {Post,  pp.  ^oo,  joi, 

50s ') 

5.  Same.     Damages  caused  by  induction  or  parallelism. 

Ad  electric  street  railway  whose  lines,  constructed  and  operated  in  such 
manner  as  to  constitute  an  **ordinAry  use"  of  the  streets,  are  parallel 
to  the  pre-existing  lines  on  the  same  streets  of  a  telephone  company, 
both  companies  using  the  earth  as  a  return  conductor,  is  not  liable 
for  damages  inflicted  upon  the  telephone  company  by  those  electrical 
disturbances  attending  such  parallelism,  known  as  "  induction."  The 
occupation  of  the  streets  by  telephone  companies  is  upon  condition 
that  they  shall  not  obstruct  the  "ordinary  use"  thereof.  Liability 
for  consequences  of  induction  obstructs  the  railway's  free  use  of  the 
streets.  The  telephone  company's  damages  therefore  result  from  its 
own  wrongful  act.     [Post,  pp.  4gg,  ^00,  j'oj',  506.) 

6.  Same.     Damages  caused  by  conduction  or  leakage. 

An  electric  stre;et  railway,  lawfully  constructed  upon  the  streets,  and, 
in  its  operation,  using  the  earth  as  a  return  conductor,  according  to 
an  approved  system,  and  producing  non-natuYal  electric  conditions 
on  and  beyond  the  limits  of  the  streets  by  reason  of  its  collection 
and  discharge  into  the  earth  of  large  and  unusual  quantities  of  elec- 
tricity, must  compensate  a  pre-existing  contiguous  telephone  plant, 
constructed  according  to  a  long  used  plan,  and  also  using  the  earth 
as  a  return  conductor,  but  causing  no  disturbance  of  ordinary  electric 
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conditions  anywhere,  for  damages  inflicted  upon  it  by  the  process 
known  as  "conduction"  or  ** leakage,"  where  the  telephone  exchaitge 
is  located,  and  the  telephone  wires  are  grounded,  on  private  proper- 
lies  outside  the  streets,  and  are  there  invaded  and  injured  by  the  ex- 
cess of  electricity  thrown  off  in  the  operation  of  the  railway.     {^Post^ 

7.  Same.     Same.     Expense  of  putting  in  ^^McLeuer  Device.'*'^ 

The  **  McLeuer  Device,'*  a  large  copper  wire,  attached  at  both  ends  to^ 
the  outgoing  telephone  wires,  and  constituting  a  return  conductor, 
being  the  cheapest  efTective  remedy  for  injury  bV  "conduction,"  and 
capable  of  being  applied  alone  by  the  telephone  company,  it  is  the 
right  and  duty  of  such  company  to  resort  to  said  **  Device  "  for  its 
own  protection  against  loss  by  ♦*  conduction,"  and  it  may  recover  the 
cost  of  the  same  of  the  railway  company.     i^Post^  pp.  4gg,  ^24-^26.) 

8.  Telephone  Companies.     Use  of  streets. 

By  the  terms  of  the  statute  granting  telephone  companies  the  use  of 
the  streets,  they  are  forbidden  to  obstruct  their  **  ordinary  use  "  by 
others.  This  limitation  does  not  attach,  however,  to  the  use  of  their 
properties  outside  the  streets.     {Post^  pp.  507,  3'o<?.) 

Act  construed:  Acts  1885,  Ch.  66. 

9.  Same.     Rights  and  franchises  net  revoked  by  statutes  for  benefit  of  street 
railways. 

The  statute  conferring  franchises  upon  telephone  companies  is  not  re- 
pealed by  implication  by  later  statutes  conferring  franchises  upon 
street  railway  companies.  Repeals  by  implication  are  not  favored. 
Repugnancy  between  statutes  must  be  plain  and  unavoidable,  or  a 
later  statute  will  not  operate  to  repeal  an  earlier  one.     {Post^  p^SoS.) 

Acts  construed:  Acts  1885,  Ch.  66;  Acts  1887,  Ch.  65;  Acts  1889,  Ch. 
40. 

10.  Corporations.     Revocation  of  franchise. 

Although  the  Legislature  has  power  to  revoke  the  franchises  of  a  foreign 
corporation,  and,  since  the  Constitution  of  1870,  those  also  of  any 
domestic  corporation,  yet  this  power  cannot  be  exercised  in  a  manner 
that  would  operate  as  a  confiscation  of  the  properties  of  such  corpo- 
rations for  the  benefit  of  others.  And  revocation  of  such  franchises 
will  not  be  presumed,  but  must  appear  by  the  clearest  expression  of 
the  legislative  intent,  especially  where  corporations  have  made  large 
investments  upon  the  faith  of  these  grants.     (Post^  pp.  joS^  jog.) 
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11.  Eminent  Domain.     What  is  a  taking  of  property. 

The  injury  by  **  conduction  "  is  a  taking  of -the  property  of  the  telephone 
company  by  the  street  railway  company,  within  the  constitutional  pro- 
vision requiring  compensation  to  be  made  for  private  property  taken 
for  public  use.  It  imposes  a  burden  upon  telephone  company's  prop- 
erty that  impairs  its  use  and  value.  The  loss  is  fixed  and  definite  in 
amount.  It  makes  no  difference  that  no  material  thing  was  taken,  or 
that  the  loss  resulted,  not  from  contact  of  material  things,  but  through 
the  agency  of  the  subtle  and  impalpable  electric  fluid.  The  impor- 
tant consideration  is  that  a  thing  of  value  has  been  taken  from  the 
telephone  company  for  the  benefit  of  the  street  railway  company,  as 
the  representative  of  the  public,  and  for  that  thing  compensation  ^ 
must  be  made.     {^Post^  pp,  j/o-j"^^.) 

12.  Same.     Same, 

Loss  by  conduction  is  not  to  be  classed  as  a  mere  '* inconvenience"  or 
** consequential  injury,"  that  must  be  borne  without  compensation, 
as  a  common  burden  for  the  public  benefit.     {Post.  pp.  ^22,  J2j.) 


FROM    DAVIDSON. 


Appeal  in  error  from  Circuit  Court  of  Davidson 
County.      W.   K.   McAlister,   J. 

Vertrees   &  Vbrtrees   for   Plaintiff. 

•  ^^ 

East  &  Fogg  and  J.  C.  Bradford  for  Defendant. 

G.  W.  Pickle,  Sp.  J.  This  is  a  suit  by  a 
telephone  company  against  an  electric  street  railway 
company  to  recover  damages  inflicted  upon  the 
telephone  plant  by  the  contiguous  railway  plant. 
The  plaintiff  has  appealed  from  an  adverse  judg- 
ment and   assigned   errors. 
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The  facts  are  practically  undisputed,  and,  bo  far 
as  they  are  material'  or  pertinent  to  the  questions 
to  be  determined,  are  as  follows:  The  plaintiff",  a 
Kentucky  corporation,  had,  prior  to  1889,  estab- 
lished, in  the  city  of  Nashville,  a  telephone  plant 
upon  the  **  single  wire"  plan  or  system.  The 
earth,  under  this  system,  is  used  as  the  return  con- 
ductor to  complete  the  electrical  circuit,  and  the 
overhead  "single  wire"  must  Iiave  earth  connections 
at  both  ends,  at  the  "exchange"  and  at  the  sub- 
scriber's. These  earth  connections  of  plaintiff's  wires 
were  effected  upon  private  property  at  both  ends, 
upon  the  company's  property  at  the  "  exchange," 
and  upon  the  subscriber's  property,  by  his  consent, 
at  the  other  end.  The  poles,  upon  which  plaint- 
iff''s  wires  were  stretched,  were  planted  in  the 
public  streets  by  permission  of  the  City  Council, 
and  by  authority  of  a  general  statute  of  this  State 
which  empowers  telephone  and  other  like  com- 
panies, both  foreign  and  domestic,  to  construct, 
operate,  and  maintain,  upon  consideration  of  certain 
benefits  conceded  to  the  State  and  general  govern- 
ment, their  lines  "along  and  over  the  public  high- 
ways and  streets  of  the  cities  and  towns  of  this 
State;  Provided^  That  the  ordinary  use  of  such 
public  highways,  streets,  etc.,  be  not  thereby  ob- 
structed."    Acts   1885,   Ch.    66. 

In  telegraphy,  of  which  telephony  is  but  another 
form,  it  has  been  universal  practice  for  half  a 
century    to   use   the   earth   as   the   "return    circuit." 

The  plaintiff*'s  plant  was  constructed  in  accordance 


^ 
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with  an  approved  system,  and  the  one  chiefly  used 
in   all   the   large   cities   of  the   United   States. 

The  electric  currents  required  and  used  in  the 
operation  of  plaintifl^^s  plant  cause  no  hurtful  dis- 
turbance anywhere   of  natural   electric   conditions. 

The  plaintift*'s  plant,  thus  constructed,  was  in 
perfect  condition  and  successful  operation,  rendering 
satisfactory  service  to  its  patrons,  when,  in  1889, 
the  defendant,  a  domestic  corporation,  having  ob- 
tained control  of  the  street  railways  of  Nashville, 
which  had,  with  one  unimportant  exception,  been 
operated  by  horse  pawer,  constructed  and  put  into 
operation  thereon  a  "single  trolley"  overhead  elec- 
tric  railway   system. 

Defendant's  action  in  this  particular  was  author- 
ized by  general  public  statutes  of  the  State,  which 
provided  that  street  railway  companies  that  had 
hitherto  used  animal  power  for  the  operation  of 
their  cars,  might,  with  consent  of  the  city  au- 
thorities,  adopt  electricity  as  a  motive  power. 
Acts  1887,  Ch.  65;  1889,  Ch.  40.  The  required 
consent  of  the  city  authorities  was  obtained  by 
defendant. 

While  there  are  two  systems  of  electric  street 
railways,  the  "single  trolley"  system  and  the 
"double  trolley"  system,  the  former  is  the  more 
approved  and  satisfactory,  and  the  one  in  general 
use.  It  is  better  adapted,  than  the  "double 
trolley"  system,  to  single  track  railways  like  de- 
fendant's.     It   is   likewise   cheaper. 

The    defendant's    plant    was    properly   constructed 
32—9  p 
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and    equipped     according    to    the    "single    trolley" 
system. 

The  earth  is  used  as  a  "return  circuit"^in  the 
operation  of  street  railways  constructed  upon  the 
"single  trolley"  plan,  but  not  for  those  operated 
upon   the   "double   trolley"   plan. 

The  defendant,  in  the  operation  of  its  plant,  gen- 
erates or  collects  electricity  in  such  unusual  quan- 
tities, and  applies  and  uses  it  in  such  violent, 
turbulent,  and  varying  currents,  as  to  produce  a 
non-natural  and  disturbed  condition  electrically,  not 
only  within  the  streets,  but-  for  the  distance  of 
half   a   mile   on   either  side. 

The  plaintiff's  entire  plant  was,  for  a  time,  par- 
alyzed, and  its  utility  destroyed,  by  the  construc- 
tion and  operation  of  defendant's  plant  or  system. 
The  injuries,  s6  fatal  to  plaintiff's  franchise  and 
plant,  resulted  by  several  methods  that  it  is  im- 
portant  to   describe. 

JFirst, — Injury  resulting  from  what  is  known  as 
conduction  or  leakage.  Currents  of  electricity  of 
great  strength  and  force  are  generated  and  applied 
by  defendant  .in  the  propulsion  of  its  cars.  These 
abnormal  currents  of  the  electrical  fluid  are  poured 
out  or  permitted  to  escape  into  the  streets.  They 
overflow  the  streets  and  invade  private  property 
for  half  a  mile  on  either  side,  and,  finding  the 
earth  connections  of  the  telephone  wires  at  the 
exchange  and  at  the  subscriber's,  pass  up  into  those 
wires  and  the  telephone  instruments,  and,  by  rea- 
son  of   their    great    force   and   volume,   substantially 
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destroy  t;he  utility  of  the  telephone  plant.  This 
interference  can  be  obviated  in  only  one  way — viz., 
by  a  metallic  "  return  circuit "  for  one  of  the 
plants.  The  only  metallic  '-'return  circuit"  for  a 
railway  yet  discovered  is  that  known  as  the 
"double  trolley"  system.  The  "double  trolley" 
system  is  more  expensive  than  the  "single  trolley" 
system,  and  inferior  in  other  respects  for  the  op- 
eration  of   single-track   railways. 

A  recent  invention,  known  as  the  "McLeuer 
Device,"  has  been  proved  by  experience  to  be  an 
effective  remedy  for  the  disturbances  caused  by 
conduction.  This  "McLeuer  Device"  consists  of  a 
large  copper  wire,  supported  on  poles,  with  which 
the  outgoing  telephone  wires  are  connected  at  both 
ends,  and  which  serves  as  a  "return  circuit"  in- 
stead of  the  earth.  The  "  McLeuer  Device "  is 
the  most  effective  and  least  expensive  remedy  that 
has  been  discovered  for  the  disturbances  caused  by 
conduction.  The  plaintiff  was  compelled,  in  order 
to  reclaim  its  plant,  to  put  in  this  "McLeuer  De- 
vice,"  at  a  cost   of   $3,660.58.  , 

Second, — Injury  resulting  from  what  is  called  in- 
duction or  parallelism.  The  wires  of  the  telephone 
company  and  of  the  railway  company  are  parallel 
upon   some   of   the   streets. 

It  is  a  physical  fact  of  much  importance  in 
electrical  mechanism  that,  when  two  wires  of  two 
circuits  are  parallel  to  each  other,  and  there  is  a 
current  of  varying  intensity  on  one  of  them,  this 
will  produce    in    the    other,    in    the    opposite   diree 
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tion,  a  current  of  electricity  of  similar  variation. 
The  amount  of  induction  depends  upon  variation 
in  current,  the  distance  of  the  wires  from  each 
other,  and  the  length  of  the  parallelism  of  the 
wires.  The  current  upon  the  trolley  wire  and  the 
feed  wire  of  the  railway  is  quite  variable  in  quan- 
tity and*  intensity,  owing  to  the  drain  upon  the 
store  of  the  electricity  by  the  moving  and  stop- 
ping of  the  car.  Nor  is  the  electricity,  as  gener- 
ated, exactly  uniform  in  its  flow  from  the  dynamo. 
The  result  is,  wherever  the  telephone  wire  is  par- 
allel with  the  trolley  wire  and  feed  wire,  there  is 
induced  upon  the  telephone  wire  a  current  whose 
variation  corresponds  with  the  variations  of  the 
electrical  current  on  the  electric  railway  wires, 
thereby  producing  such  disturbances  as  render  the 
use  of  the  telephone  plant  impracticable.  But  one 
practicable  remedy  has  been  discovered  for  the  dis- 
turbances caused  by  induction ;  that  is,  to  destroy 
the  parallelism  of  the  wires  of  the  two  circuits. 
This  remedy  is  practicable  for  the  telephone  com- 
pany  alone.  The  expense  incurred  by  plaintiflF  on 
this   account  was   $856.30. 

Third. — The  plaintiff  expended  $816  in  putting 
up  higher  poles  on  Main  Street,  in  consequence 
of  conflict  produced  by  the  erection  of  defendant's 
poles  and  wires.  The  plaintiff's  poles  occupied 
one  side  of  Main  Street,  and  defendant's  poles 
were  put  up  on  both  sides  of  said  street,  and 
conflicted   with    plaintift*'s   poles   and   wires   so   as   to 
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render  it  necesBary  for  plaintiff  to   put   in    new  and 
higher  poles. 

The  majority  of  the  Court  think  the  defendant 
could  have  reasonably  avoided  this  conflict  by  sup- 
porting  its  wires  upon  a  single  line  of  poles,  with 
arms,  erected  through  the  middle  of  the  street,  or 
upon  the  opposite  side  from  the  telephone  poles 
and  wires.  Judge  Snodgrass  and  the  writer  of 
this  opinion  do  not  concur  in  this  finding  of 
fact.    . 

The  contention  of  the  parties  will  be  stated  and 
disposed  of  in  order,  and  so  much  of  the  Court's 
charge  as  may  be  deemed  material  will  be  stated 
in   the   proper   connections. 

The  fact  that  plaintiff  sustained  loss  in  conse- 
quence of  the  construction  and  operation  of  de- 
fendant's plant  is  admitted  by  defendant.  The 
amount  of  that  loss  is  accurately  ascertained,  and 
is  not  a  matter  of  controversy.  The  sole  question 
for  determination  is  defendant's  liability  for  that 
loss.  The  loss  by  conduction  is  distinct  from  that 
resulting  from  induction,  and  from  conflict  of  the 
poles  and  wires  of  the  two  systems.  The  two 
items  last  named,  loss  by  induction  and  by  con- 
flict of  poles  and  wires,  may  be  conveniently  con- 
sidered together  as  involving  the  same  or  similar 
questions.  But  loss  by  conduction  will  be  con- 
sidered apart   from   other  matters. 

FiT^L—\9^  defendant  liable  for  loss  that  plaintift' 
sustained  from  induction  and  from  conflict  of  the 
poles    and    wires    of   the    two    systems?      This  loss, 
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unlike  that  caused  by  co?iduction,  occurs  upon  and 
within  the  streets,  and  is  a  direct  and  immediate 
result  of  plaintiff's  occupation  and  use  of  the 
streets   simultaneously    with   defendant. 

It  is  important  to  ascertain  the  e^act  status  and 
relative  rights  of  these  companies  as  regards  their 
use  and  occupation  of  the  public  streets.  Both 
are  quasi  public  corporations  of  the  same  general 
character.  Both  serve  important  public  ends  and 
needs,  and  are  equal  candidates  for  public  ^favor. 
Both  derive  their  rights  and  franchises  from  the 
same  source — a  public  general  statute — and  exercise 
them  by  permission  of  the  same  city  authorities. 
The  Legislature  intended  that  both  should  continue 
to  exist  under  conditions  favorable  to  the  accom- 
plishment of  the  purposes  of  their .  creation.  Na 
purpose  to  sacrifice  one  for  the  benefit  of  the  other 
is  apparent.  It  is  'therefore  not  quite  accurate  to 
say  that  defendant  has  the  dominant,  and  plaintiff 
a  subservient,  use  of  the  streets.  Their  respective 
rights  to  occupy  and  use  the  streets  are  co-ordi- 
nate. Each,  within  its  own  sphere,  is  independent 
of  the  other.  The  defendant's  right  is  to  use  the 
streets  for  the  erection  and  operation  of  an  electric 
railway.  Acts  1887,  Ch.  65;  Acts  1889,  Ch.  40. 
And  this,  it  is  insisted,  is  a  strictly  legitimate  and 
ordinary  street  use.  The  plaintiff's  right  is  to  use 
the  streets  incidentally  in  the  erection  and  opera- 
tion of  a  telephone  plant,  with  the  proviso  that 
the  ordinary  use  of  the  streets  be  not  thereby  ob- 
structed. 
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It  IS  perfectly  clear  that  no  conflict  can  occur 
between  these  companies  in  the  use  of  the  public 
streets,  if  each  shall  remain  within  i^ts  proper 
sphere  and  exercise  its  powers  with  that  careful 
and  prudent  regard  for  the  rights  of  the  other 
which  the  law  enjoins.  The  defendant  must  exer- 
cise care  and  prudence  to  avoid  injury  to  plaintiff, 
and  plaintiff  must  not  obstruct  defendant's  use  of 
the  streets,  if  that  be  an  *'  ordinary  use."  Is  an 
electric  street  railway  an  ordinary  use  of  the 
streets?  There  can  be  no  substantial  distinction 
between  an  ordinary  and  a  strictly  legitimate  use 
of    the  streets. 

With  rare  unanimity  the  Courts  have  concurred 
in  holding  that  an  electric  street  railway,  con- 
structed and  operated  upon  the  streets  by  means 
of  an  overhead  trolley  wire  supported  by  poles,  with 
permission  of  the  public  authorities,  for  the  trans- 
portation of  passengers  only,  and  conforming  its 
track  to  the  surface  of  the  ground,  is  not  an  addi- 
tional servitude  upon  the  fee  within  the  streets,  but 
a  legitimate  use  of  the  streets  within  the  original 
general  purpose  of  their  dedication.  2  Am.  R.  R. 
&  Corp.  Cas.  (R.  L),  44;  47  K  J.  Eq.,  380;  3  Ohio 
Cir.  Ct.  R.,  425;  85  Mich.,  634;  12  L.  R.  A.  (Ohio), 
534;  139  Pa.  St.,  419;  6  Am.  R.  R.  &  Corp.  Cas., 
335.  Streets  were  designed  to  afford  facilities  for 
the  inter-communication  of  the  multitudes  of  people 
assembled  within  cities  and  towns.  New  and  im- 
proved methods  of  travel,  devised  to  meet  the 
growing   demands   of   increased   population   and   sub- 
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urban   life,   are   within    the   original   general   purpose 
for   which   streets   were   created. 

Electric  street  railways,  constructed  and  operated 
as  stated,  are  but  a  modern  and  improved  use  of 
the  streets  as  public  ways,  aflFbrding,  without  con- 
siderable public  inconvenience  or  obstruction  of  other 
proper  use  of  the  streets,  the  facilities  for  cheap, 
rapid,  reliable,  and  convenient  transportation,  so  es- 
sential to  the  population  of  large  cities  and  their 
suburban  additions.  The  growth  and  extension  of 
cities  must  have  been  contemplated  when  the  streets 
were  established.  Such  use  of  the  streets,  whether 
new  or  old,  as  would  best  accommodate  the  in- 
creased population  must  have  been  likewise  con- 
templated. That  the  electric  railways  use  the 
streets  only  by  statutory  permission  or  regulation, 
cannot  aft'^ct  the  question,  as  the  Legislature  may 
undoubtedly  regulate  the  ordinary  use  of  streets. 
The  objections  urged  against  the  electric  raihvay 
would  exclude  the  horse  car  and  the  cable  car; 
and  the  result  would  be  to  magnify  the  abutter's 
insignificant  interest  in  the  fee  into  an  importance 
and  value  never  contemplated  by  either  party,  and 
to  subject  the  public  to  the  burden  and  inconven- 
ience of  making  new  condemnations  of  the  fee 
upon  the  introduction  of  any  new  and  improved 
method  of  using  the  streets.  We  hold  the  electric 
street  railway  a  legitimate  use  of  the  street,  within 
the  original  general  purpose  of  dedication,  and 
therefore  an  ordinarv  use.  This  seems  to  have 
been     the    common     understanding    hitherto    of    the 
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Legislature,  the  street  railway  companies,  the  gen- 
eral public,  and  the  legal  profession.  We  do  not 
hold,  and  must  not  be  understood  as  holding,  that 
the  electric  railway  .companies  may,  without  making 
compensation,  accompany  such  ordinary  use  of  the 
streets  with  such  extraordinary  incidents  as  impose 
new  or  additional  burdens  upon  properties  outside 
the  streets  that  were  not,  and  could  not  have 
been,  contemplated  and  compensated  for  in  the 
original  taking.  The  differences  between  a  dummy 
line  and  an  electric  street  railway  are  so  palpable 
as  to  require  no  enumeration.  Judges  Wilkes  and 
Bright  do  not  concur  in  the  conclusion  that  electric 
street  railways  are  an  ordinary  use  of  the  streets. 
By  whose  negligence  or  fault  has  plaintiff  sus- 
tained the  loss  under  consideration?  Clearly,  upon 
the  facts  as  found  by  the  majority,  the  loss 
caused  by  conflict  of  poles  and  wires  is  imput- 
able to  defendant's  fault  or  want  of  care.  Hav- 
ing power  to  have  avoided  this  conflict  without 
injury  to  its  plant,  it  was  defendant's  duty  to 
do  so.  The  conflict  was  the  result  of  defendant's 
unnecessary  act.  On  the  other  hand,  the  loss  by 
induction  cannot  be  imputed  to  any  fault  or  neg- 
ligence of  defendant.  Its  plant  was,  as  regards 
this  matter,  properly  constructed  and  operated. 
Defendant  could  not  obviate  induction  without  aban- 
doning the  streets  where  it  occurred.  Induction  is 
such  obstruction  af  the  streets  as  plaintiff  is  for- 
bidden to  create. 
'     The   objection    that    induction   is    not   an    obstruc- 
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tioii  of  the  streets  "sticks  in  the  bark."  True,  it 
did  not  arrest  the  construction  and  operation  of 
defendant's  plant,  but  that  results  not  for  the  rea- 
son that  induction  is  not  an  .obstruction,  but  be- 
cause defendant  was  sufficiently  powerful  to  disre- 
gard  and   override   it. 

A  child  upon  defendant's  track,  in  front  of  its 
moving  car,  is  not,  in  a  strict  sense,  an  obstruc- 
tion, but  who  will  say  that  the  fact  does  not  se- 
riously interfere  with  defendant's  free  and  unem- 
barrassed use  of  the  street.  The  constraint  caused 
•  by  liability  for  legal  penalties,  if  the  child  is 
crushed,  operates  as  a  very  substantial  obstruction. 
Defendant  must  stop  the  car  or  incur  serious  lia- 
bility. It  is  in  vain  to  say  that  induction  is  not 
an  obstruction,  if  defendant  shall  be  held  for  the 
unavoidable  damage  caused  by  it.  It  is  true,  in- 
duction implies  no  physical  contact  of  the  two 
plants,  but  it  is  a  direct  and  immediate  result  of 
plaintiff's  use  and  occupation  of  the  streets.  The 
presence  and  position  of  plaintifi;''s  poles  and  wires, 
upon  the  streets  cause  induction,  and  their  removal 
would  obviate  it.  The  plaintiff  cannot  recover  for 
the  loss  sustained  from  induction.  It  results  from 
his  unlawful  obstruction  of  defendant's  use  of  the 
streets.  The  consideration  of  other  questions  is 
irrelevant   in    this   connection. 

Second. — Is  defendant  liable  for  loss  sustained  by 
plaintiff  from  the  effects  of  conduction?  The  loss 
by  conduction,  unlike  *that  caused  by  induction, 
does   not   result    from    plaintiff's    obstruction    of    de- 
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fendaut's  use  of  the  streets  for  an  ordinary  pur- 
pose. This  interference  would  occur,  and  cause 
precfsely  the  same  loss  to  plaintitt',  and  in  precisely 
the  same  manner,  if  plaintiff  had  no  poles  or 
wires  upon  the  streets.  Loss  by  conduction  does 
not  result  in  the  slightest  degree  from  the  presence 
of  plaintiff's  poles  and  wires  upon  the  streets,  and 
would  not  be,  to  any  extent,  remedied  by  their 
removal.  The  contact  between  the  two  plants 
caused  by  conduction,  and  the  consequent  injury,  do 
not  occur  upon  or  within  the  streets  or  through 
the  medium  of  plaintiff''s  poles  and  wires  located 
upon  the  streets,  but  upon  plaintiff'^s  private  prop- 
erty, and  that  of  its  subscribers,  lying  outside  of 
the   streets   and   within   half  a   mile   on    either  side. 

The  fact  of  plaintiff's  occupation  and  use  of  the 
streets,  a  controlling  factor  in  determining  defend- 
ant's liability  for  loss  by  induction,  is  irrelevant  in 
the  consideration  of  the  question  of  defendant's 
liability  for  loss  by  conduction.  This  question 
must  be  determined  as  if  plaintiff  had  no  poles 
or  wires   upon   the   streets. 

The  proviso  in  the  statute  of  1885,  forbidding 
plaintiff',  by  its  use.  of  the  streets,  to  obstruct 
their  ordinary  use,  has  no  application  to  the  ques- 
i;ion  under  consideration.  That  proviso  limits  plaint- 
iff's use  of  the  streets,  but  it  does  not  abridge  its 
right  to  private  property  outside  the  streets,  and 
ivholly  detached  from  their  use.  That  statute  con- 
fers upon  plaintiff*  the. use  of  the  streets,  and  lim- 
its  that  use.      It  does   not  confer  upon   plaintiff'  any 
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rights  of  private  property  outside  the  streets,  and 
does  not  undertake  to  abridge  any  such  rights. 
The  proviso  pertains  wholly  and  exclusively  to  the 
use   of    the   streets. 

The   defendant's    claim    to    the    dominant    use    of 
the   streets,   if    conceded,   has   no    place    in   the   con- 
.  sideration   of    this   question    involving   the    rights   of 
the   parties   outside  the   streets. 

Another  contention  of  a  kindred  nature,  made 
on  behalf  of  defendant,  may  be  conveniently  dis- 
posed of  in  this  connection.  It  is  insisted  that 
plaintiff's  corporate  franchise  waei  revoked  or  mod- 
ified as  an  effect  of  the  legislation  permitting  street 
railway  companies  to  use  electricity  in  the  propul- 
sion of  their  cars,  at  least,  so  far  as  to  render  it 
subordinate   to   defendant's    junior   franchise. 

To  state  it  in  another  form,  the  insistence  is 
that  the  Act  of  1885,  for  the  benefit  of  telephone 
companies,  has  been  repealed  or  modified  by  im- 
plication by  the  Acts  of  1887  and  1889,  for  ben- 
efit of  electric  street  railway  companies.  Repeals 
of  statutes  by  implication  are  not  favored.  Re- 
pugnancy between  statutes  must  be  plain  and  un- 
avoidable, or  a  later  statute  will  not  operate  to 
repeal   an    earlier   one   by   implication. 

Again,  no  intention  on  the  part  of  the  Legis- 
lature to  abridge  the  granted  rights  of  one  corpo- 
ration by  a  new  grant  to  another  will  be  recog- 
nized by  the  courts,  unless  such  intention  plainly 
appears  in  the  law.  And  especially  shpuld  this 
rule   prevail    when   both   corporations   are,  as  in   this 
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case,  useful  public  servants,  equally  indispensable 
to  public  convenience,  and  the  one  enjoying  the 
older  grant  has  acquired  property  and  expended 
money  upon  the  faith  of  it  which  would  be  de- 
stroyed by  the  revocation  of  its  franchise.  It  may 
be  conceded  that,  under  our  Constitution  of  1870, 
corporate  franchises  are  revocable  at  the  will  of 
the  Legislature.  The  Legislature  has  undoubted 
power  to  exclude  a  foreign  corporation  from  the 
State.  In  neither  instance  would  the  corporation 
have  just  cause  to  complain.  But  this  power  does 
not  extend  to  the  confiscation  of  the  property  of 
the  corporation  thus  denied  the  exercise  of  its 
franchise.  But,  in  the  case  under  consideration, 
the  plaintiff's  rights  and  franchise  have  not  been 
abridged  or  revoked  by  any  subsequent  legislation 
in  favor  of  street  railway  companies.  Had  a  result 
so  extraordinary  been  intended  as  the  revocation, 
without  compensation,  of  the  telephone  franchises 
for  the  benefit  of  the  street  railwavs,  it  would 
have  found  expression  by  positive  enactment.  It 
cannot  be  admitted  by  implication  upon  this  record. 
There  is  no  necessary  conflict  between  the  rights 
and  franchises  of  these  companies.  There  is  not 
any  unavoidable  repugnancy  between  the  statutes 
upon  which  they  respectively  rely.  The  electric 
railway  plant  can  be  operated,  under  proper  limi- 
tations as  to  distance  q,nd  appar^atus,  without  caus- 
ing injury  to  telephone  plants  by  conduction.  This 
fulfills  defendant's  grant  without  trenching  upon 
the    pre-existing    rights    of    plaintiff*.      If    defendant 
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seeks  to  have  a  more  beneficial  use  of  its  plant 
by  an  invasion  or  use  of  plaintift*'s  property,  it  is 
just   that 'compensation   should   be   made. 

Our  conclusion  is  that  plaintift*'s  rights  have  not 
been  abridged  or  revoked  by  the  Acts  of  1887  and 
1889,  but  remain  precisely  as  they  were  before  the 
passage  of  these  statutes.  It  should  be  observed, 
in  this  connection,  that  the  injury  caused  by  con- 
duction is  not  such  necessary  incident  to  the  or- 
dinary use  of  the  streets  as  to  have  been  contem- 
plated and  compensated  for  in  the  original  taking 
for  street  uses.  It  is  not  necessarily,  or  even 
ordinarily,  inflicted  upon  abutters,  but  extends  to 
many  properties,  on  either  side,  that  have  not  been 
taken   or   subjected   to   any  burden   for   street   uses. 

This  brings  us  to  the  consideration  of  a  novel 
and  very  important  question.  It  is  insisted  by  de- 
fendant that  plaintift*  cannot  recover  the  damages 
caused  by  conduction,  except  upon  the  theory  that 
it  has  the  right  to  the  exclusive  use  of  the  whole 
earth  for  electric  purposes.  A  monopoly  of  the 
earth's  use  for  any  purpose,  or  by  any  person,  is, 
of  course,  inadmissible.  The  plaintifl;  however, 
repudiates  this  ambitious  and  extravagant  claim, 
and  insists  that  its  demand  is  the  more  modest 
and  reasonable  one  for  the  exclusive  use  of  elec- 
tricity upon  its  own  premises,  in  an  authorized  and 
non-hurtful  manner,  without  injurious  disturbance 
from  non-natural  electric  conditions  caused  by  the 
defendant's   acts. 

To   recall   the   pertinent  facts:     The  plaintiff  had, 
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by  public  authority  and  permission,  erected  and 
equipped  its  telephone  plant  upon  an  approved 
plan,  and  put  it  into  successful  operation,  ground- 
ing its  wires  upon  the  property  of  itself  and  sub- 
scribers, and  using  the  earth  as  a  "return  circuit,"^ 
in  accordance  with  the  universal  practice  of  half  a 
century  in  like  enterprises.  Afterwards,  defendant, 
by  like  permission,  began  the  operation  of  a  ''single 
trolley"  electric  railway  plant,  using  the  earth  as 
its  ''return  circuit."  The  defendant's  plant  was 
placed  in  such  proximity  to  plaintiff's  pre-existing 
plant  as  to  cause  injury  to  the  latter  by  conduc- 
tion. The  operation  of  plaintiff's  plant  caused  no 
injurious  disturbance  of  natural  electric  conditions 
anywhere. 

In  the  operation  of  defendant's  plant  large  and 
turbulent  artificial  currents  of  the  electrical  fluid 
were  generated  and  poured  into  the  streets  beyond 
defendant's  control.  These  currents,  following  a 
natural  law,  left  the  streets  and  overflowed  private 
property  for  half  a  mile  on  either  side.  It  was 
upon  the  private  property  of  plaintiff  and  its  sub- 
scribers, and  not  elsewhere,  that  these  abnormal 
electric  currents  found  and  ascended  plaintift''s 
ground  wires  and  throttled  its  plant.  The  injury 
by  conduction  can  be  obviated  at  an  expense  which 
entails   no   great   hardship   upon   either   party. 

We  think,  upon  these  facts,  that  plaintiff  has 
the  right  to  the  protection  of  the  Courte  in  the 
enjoyment  of  its  property.  Franchises,  easements, 
and  the   ability   to   use   property,   though    intangible, 
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have  value,  and  are,  equally  with  tangible  property, 
entitled  to  the  recognition  and  protection  of  the 
Courts.  If  plaintiflf'a  claim,  that  contemplates  no 
more  than  a  lawful  and  non-hurtful  use  of  its  own 
property,  shall  be  characterized  as  a  demand  for 
the  monopoly  of  the  whole  earth,  what  shall  be 
said  of  defendant's  larger  demand  for  a  hurtful 
use  not  only  of  the  streets,  but  of  private  prop- 
erty for  half  a  mile  on  either  side?  The  plaint- 
iff's request  is:  "Let  me  alone  in  that  use  or 
application  of  electricity  upon  my  own  premises, 
that  causes  no  harm  or  disturbance  to  any  one 
anywhere."  The  defendant's  command  is :  "  Get 
out  of  my  way ! "  to  all  feebler  electrical  enter- 
prises that  may  have  the  misfortune  to  come 
within   the   range   of   its   power. 

The  plaintiff  proposes  an  adjustment  of  con- 
flicting claims  with  defendant  by  the  rule  embodied 
in  the  enlightened  maxim,  sic  utere^  etc.,  w^hile  de- 
fendant insists  upon  the  application  of  that  ruder 
maxim,  "  might  makes  right."  If  defendant  could 
succeed  in  its  contention,  there  can  be  little  doubt 
that  the  unjust  rule  thus  established  would  some 
day  "  return  to  plague  the  inventor."  What  pro- 
tection has  this  defendant  in  the  enjoyment  of  its 
vast  properties,  if  it  can  be  deprived  of  the  power 
to  operate  them  by  some  younger,  but  more  ro- 
bust, child  of  invention  that  shall  hereafter  obtain 
mastery  in  the  electric  world?  Is  not  the  non- 
injurious  use  of  electricity  the  only  safe  and  just 
basis    for    the    adjustment   of    the    conflicting   claims 
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of  electrical  inventions  and  enterprises?  What  dif- 
ferent basis  than  this  can  be  arbitrarily  established? 
Where  shall  the  line  be  drawn  between  those  elec- 
trical enterprises  that  must  take  care  of  the  arti- 
ficial currents  of  electricity  generated  by  them,  and 
those   that  shall    not  be   required  to  do   so? 

To  concede  defendant's  claim  is  to  give  to  it 
a  hurtful  use  of  plaintiff's  property,  and  at  the 
same  time  to  deny  plaintiff  the  harmless  use  of 
its  own.  The  argument  that  assumes  that  plaintiff' 
is  claiming  the  whole  earth  as  a  return  circuit, 
and  therefore  appropriating  a  common  right  to  its 
exclusive  use,  because  "•plaintift''s  portion  of  the 
earth  cannot  be  isolated  and  separated  electrically 
from  the  balance  of  the  earth,"  is  one  which,  if 
pressed  to  its  logical  results,  would  work  a  revo- 
lution in  the  law  as  to  the  use  of  the  earth,  the 
water,  and  the  air.  How,  if  this  argument  be 
sound,  can  any  one  insist  that  the  air  and  water, 
that,  by  the  operation  of  natural  law,  visits  his 
premises  and  supports  life,  shall  not  be  rendered 
noisome  and  impure  by  the  injurious  acts  of  his 
neighbor?  .  It  is  impossible  that  his  portion  of  the 
air  or  water  can,  in  advance,  be  "isolated  and  sep- 
arated from  the  balance."  Is  not  the  right  to 
the  use  of  air  and  water  as  "  common "  as  that 
to  use  electricity?  If  the  right  to  the  non-hurtful 
use  upon  one's  own  premises,  without  injurious 
disturbance  from  others,  of  air  or  water  or  elec- 
tricity, is  made  to  depend  upon  his  ability  to  iso- 
late and  separate,  in  advance,  his  portion  of  these 
33— 9  p 


514  NASHVILLE : 


Telegraph  and  Telephone  Co.  v.  Electric  Railway  Co. 

clemeuts  from  the  '*  balance,"  that  right  resolves 
itself    into   an    "  airy   nothing." 

The  suggestion  that  plaintiff",  in  using  the  earth 
as  its  "return  circuit,"  appropriates  and  uses  elec- 
trically the  properties  intervening  between  its  "  ex- 
change" and  its  subscribers'  stations  in  any  other 
than  a  lawful  manner,  is,  as  we  think,  based 
upon   a   misconception. 

The  plaintiff's  use  of  electricity  causes  no  dis- 
turbance electrically  upon  these  intervening  proper- 
ties or  elsewhere,  and  affords  no  inducing  cause, 
there  or  elsewhere,  for  the  invasion  of  its  prop- 
erty  by   defendant's    artificial   electrical   currents. 

The  plaintiff"  uses  the  intervening  or  other  out- 
side properties  for  electrical  purposes  in  no  other 
sense  than  it  uses  abutting  lands  as  a  part  of  the 
frame-work  of  the  earth  to  support  its  own ;  or 
uses    the    channel    of    the    stream    upon    adjoining 

lands    that    conveys    the   water,   by   natural   flow,  to 

« 

its  own ;  or  uses  the  law  of  gravitation  that  causes 
the  water  to  flow  toward  its  land  instead  of  in 
an  opposite  direction.  The  plaintiff  does  not  assert 
the  right  to  an  injurious  use  of  electricity,  even 
upon    its   own   premises. 

The  doctrine  that  reason  sanctions  and  justice 
approves,  as  it  appears  to  us,  is  that  the  lawful, 
harmless,  and  accustomed  use  upon  one's  laud, 
alike  of  water,  air,  or  electricity,  cannot  be  law- 
fully obstructed  or  impaired  by  the  injurious  act 
of  another,  attended  with  such  disturbance  of 
natural     and     existing     conditions,     and     consequent 
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loss,  as  that  caused  by  conduction  in  this  case, 
especially  when  the  party  performing  the  injurious 
act,  had  the  power  to  obviate  and  remedy  the  in- 
jury or  loss,  without  greater  sacrifice,  comparatively, 
than  is  required  of  defendant  in  this  case  to  rem- 
edy  conduction. 

It  is  not  material  that  the  injurious  act  is  done 
upon  the  premises  of  one  other  than  the  injured 
party — as,  if  the  channel  of  a  stream  is  cut  upon 
adjoining  Tands,  and  the  water  diverted,  or  the 
waters  are  there  arrested  in  their  regular  flow  and 
then   turned   loose   in   flooding   quantities. 

To  sustain  plaintift*'s  claim  accords  with  the 
analogies  of  the  law,  as  will  appear  from  the 
following   cases: 

A  manufacturer  of  cocoa  matting  used  a  deli- 
cate chemical  to  bleach  his  matting,  which  was 
then  hung  out  on  his  own  land  in  the  air  to  dry. 
Another  manufacturer  made  sulphate  of  ammonia, 
and  the  vapors  escaping  in  the  air  combined  with 
the  bleacher's  chemicals  and  blacked  his  mats.  It 
was  shown  that  if  the  cocoa  mat-maker  had 
used  another  chemical  just  as  good,  or  better,  his 
mats  would  not  have  been  aflected.  But  it  was 
held  that  he  had  the  right  to  use  any  chemical 
he  pleased  which  would  not  hurt  anybody  else, 
and  that  he  had  the  right  to  have  the  air  come 
to  his  lands  pure  and  untainted.  Cooke  v.  Forbes, 
L.   E.,   5   Eq.    Cas.,   166. 

A  manufacturer  discharged  the  refuse  from  his 
works     into     a     surface     stream.       It     corroded     the 
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boilers  of  another  factory  below,  which  used  water 
from  the  stream  for  steam  purposes.  The  upper 
manufacturer  was  enjoined.  Merrifield  v.  Lombardj 
13    Allen,   16   (S.    a,   90   Am.   Dec,   172). 

A  manufactory  of  copper  in  one  case,  and  of 
lead  in  another,  gave  off'  vapors,  which  were  carried 
by  the  winds  upon  the  lands  of  another,  and  in- 
jured growing  crops,  fruit  trees,  and  flowers.  They 
had  to  close  down.  Sf.  Helenas  Smelting  Co.  v. 
Tipping,  11  House  of  Lords  Cas.,  642;  App.  of 
Penn.  Land  Co.,  96  Penn.  St.,  116  (S.  C,  42  Am. 
Rep.,   534). 

A  brewer  bored  a  deep  well  and  got  water  for 
use  in  making  his  ale.  There  was  no  running 
stream,  below.  His  neighbor  had  a  similar  well, 
but  used  it  as  a  sink.  The  sewerage  percolated 
the  brewer's  lands,  and  polluted  the  water  so  it 
could  not  be  used  in  making  ale.  The  brewer 
was  protected  in  the  use  of  his  well.  Ballard  v. 
Tomlinson,  L.  R.,  29  Ch.  Div.,  115  (8.  C,  24  Am. 
Law   Reg.,   634). 

The  Standard  Oil  Company  stored  oil  in  its 
warehouse.  The  oil  barrels  leaked.  This  leakage, 
soaking  into  the  earth,  percolated  Mr.  Kinnaird's 
land,  and  ruined  his  spring.  It  was  held  the  com- 
pany had  no  right  to  thus  use  its  property.  Kin- 
naird  v.  Standard  Oil  Co,,  89  Ky.  •  (8.  C,  25  Am. 
St.,    545). 

A  silk-maker  required  water  of  great  softness 
and  purity  to  wash  and  dye  his  silks.  He  got  it 
out   of    the    "  Charnot."      A    public    water   company 
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built  a  reservoir  above,  and  so  collected  the  water 
that  when  it  was  discharged,  the  purity  of  the 
water  was  affected.  The  company  had  to  quit. 
dines  V.  Staffordshire^  etc.^  Co.^  L.  R.,  8  Ch.  App. 
Gas.,  126 ;  Gould  on  Waters,  Sec.  219 ;  Acquae- 
nock   Water    Co,   v.    Watson,   29    N.   J.    Eq.,   372. 

Although  the  precise,  question  determined  in  this 
case  has  not  hitherto  been  necessarily  involved  in 
the  decision  of  any  case,  it  has,  nevertheless,  been 
considered   by   ^ome   of    the  Courts. 

In  Hudson  River  TeL  Co.  v.  Watervliet  T,  Sf  It. 
R.  Co.,  52  N.  E.  Rep.,  decided  in  1892,  the  Court 
of  Appeals  of  the  State  of  New  York  expressed 
its   viewsu  as   follows : 

"The  defendant  insists  that  it  lias  an  equal 
right  with  plaintiff  to  make  use  of  this  property, 
or  law  of  nature,  in  the  conduct  of  its  business, 
just  as  all  are  entitled  to  the  common  use  of  the 
air  and  the  light  of  the  heavens,  which,  in  a  cer- 
tain sense,  is  undoubtedly  true.  But  the  defend- 
ant does  something  more.  It  does  not  leave  the 
natural  forces  of  matter  free  to  act,  unaffected  by 
any  interferences  on  its  part.  It  generates  and 
accumulates  electricity  in  large  and  turbulent  quan- 
tities, and  then  allows  it  to  escape  upon  the  prem- 
ises  occupied   by   the   plaintiff,   to   its   damage. 

"  We  are  not  prepared  to  hold  that  a  person, 
even  in  the  prosecution  of  a  lawful  trade  or  busi- 
ness upon  its  own  land,  can  gather  there,  by  arti- 
ficial means,  a  natural  element  like  electricity,  and 
discharge    it    in    such    volume    that,   owing    to    the 
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conductive  properties  of  the  earth,  it  will  be  con- 
veyed upon  the  grounds  of  his  neighbor  with  such 
force  and  to  such  an  extent  as  to  break  up  his 
business  or  impair  the  value  of  liis  property,  and 
not  be  held  responsible  for  the  resulting  injury. 
The  possibilities  of  the  manifold  industrial  and 
commercial  uses  to  which  electricity  may  eventu- 
ally be  adapted,  and  \^hich  are  even  uow  fore- 
shadowed by  the  achievements  of  science,  are  so 
groat  as  to  lead  us  to  hesitate  before  declaring  an 
exemption  from  liability  in  such  a  case.  It  is  diffi- 
cult to  see  how  responsibility  is  diminished  or 
avoided  because  the  actor  is  aided  in  the  accom- 
plishment of  the  result  by  a  natural  la\y.  It  is 
not  the  operation  of  the  law  to  which  plaintiff' 
objects,  but  the  projection  upoti  its  premises,  by 
unnatural  and  artificial  causes,  of  an  electric  cur- 
rent  in  such  a  manner,  and  with  such  intensity,  as 
to  materially  injure  its  property.  It  cannot  be 
questioned  that  one  has  the  right  to  accumulate 
water  upon  his  own  real  property,  and  use  it  for 
a  motive-poVer ;  but  he  cannot  discharge  it  there 
in  such  quantities  that,  by  the  action  of  physical 
forces,  it  will  inundate  his  neighbor's  lands  and 
destroy  his  property,  and  shield  himself  from  lia- 
bility by  the  plea  that  it  was  not  his  act  but  an 
inexorable  law  of  nature  that  caused  the  damage. 
Except  where  the  franchise  is  to  be  exercised  for 
the  benefit  of  the  public,  the  corporate  character 
of  the  aggressor  can  make  no  difference.  The 
legislative   authority   is   required   to    enable  it   to   do 
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business  in  its  corporate  form;  but  such  authority 
carries  with  it  no  lawful  right  to  do  an  act  which 
would  be  a  trespass  if  done  by  a  private  person 
conducting  a  like  business.  If  either  collects,  for 
pleasure  or  profit,  the  subtle  and  impalpable  elec- 
tric fluid,  there  would  seem  to  be  no  great  hard- 
ship in  imposing  upon  it,  or  him,  the  same  duty 
which  is  exacted  of  the  owner  of  the  accumulated 
water-power — that  of  providing  artificial  conduit 
for  the  artificial  product,  if  necessary,  to  prevent 
injury   to    others." 

The  opinion  of  the  Supreme  Court  of  New 
York   was   to   the   same   eftect. 

An  English  Judge,  in  a  recent  case,  has  .thus 
stated   his   views: 

"  But,  after  reflecting  much  on  the  merits  of 
the  c^se,  on  the  argument  addressed  to  me,  and 
on  the  peculiarity  of  an  electric  current  as  distin- 
guished from  every  other  power,  I  fail  to  see  any 
reason  why  the  principle  should  not  be  applied  to 
it.  I  cannot  see  my  way  to  hold  that  .  a  man 
who  has  created — or,  if  that  be  inaccurate,  called 
into  special  existence — an  electric  current  for  his 
own  purposes,  and  who  discharges  it  into  the 
earth  beyond  his  control,  is  not  as  responsible  for 
damages  which  that  current  does  to  his  neighbor 
as  he  would  have  been  if,  instead,  he  had  disr 
charged  a  stream  of  water.  The  electric  cur- 
rent may  be  more  erratic  than  water,  and  it  may 
be  more  diflicult  to  calculate  or  to  control  its  di- 
rection   or  force,   but,   when    once    it    is    established 
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that  the  particular  current  is  the  creation  of,  or 
owes  its  special  existence  to,  the  defendant,  and  is 
discharged  by  him,  I  hold  that  if  it  finds  its  way 
onto  his  neighbor's  land,  and'  there  damages  the 
neighbor,  the  latter  had  a  cause  of  action."  Nat. 
Tel   Co.  V.   Baker,  L.   R.   (1893),  2   Ch.,   186. 

The  same  doctrine  was  maintained  by  Judge  Taft, 
then  Judge  of  the  Superior  Court  of  Cincinnati, 
and  now  a  Justice  of  the  Federal  Circuit  Court 
of  Appeals,  in  the  case  of  the  C%  and  Suburl^an 
T(i.  Ass.  V.  The  Cincinnati  Inclined  Plane  Railway 
Company. 

The  injury  by  conduction  constitutes  such  in- 
vasion or  taking  of  plaintiff's  property  as  renders 
defendant  liable  for  the  damage  done.  It  is  a  di- 
rect and  immediate  result  of  defendant's  injurious 
act.  It  imposes  a  burden  upon  plaintiff's  property 
that  impairs  its  use  and  value.  The  loss  is  fixed 
and  definite  in  amount.  It  can  make  no  differ- 
ence that  no  material  thing  was  taken,  or  that 
the  loss  resulted,  not  from  contact  of  material 
things,  but  through  the  agency  of  the  subtle  and 
impalpable   electric   fluid. 

The  important  consideration  is  that  a  thing  of 
value  has  been  taken  from  plaintiff  for  the  bene- 
fit of  defendant  as  the  representative  of  the  pub- 
lic, and  for  that  thing  compensation  must  be  made. 
It  is  a  plain  dictate  of  justice  that  the  public, 
not  the  individual  citizen,  should  bear  the  burdens 
imposed  upon  private  property  for  the  public  ben- 
efit.     That  defendant's   act    may   have    been   author- 
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ized  and  lawful  can  make  no  difference.  The  Leg- 
islature has  not  the  power  (except,  perhaps,  as  to 
corporate  franchises)  to  authorize,  and  in  this  case 
it  has  not  undertaken  to  authorize,  the  taking  of 
private  property  for  a  public  use  without  compen- 
sation. 

Says  Mr.  Taylor  on  Corporations:  "To  consti- 
tute a  taking  of  property,  it  is  not  necessary  that 
any  material  thing  be  actually  taken;  it  is  enough 
if  any  right  of  the  owner  respecting  the  thing 
owned  be  impaired,  so  that  he  cannot  apply  the 
thing  to  all  the  uses  of  which  it  was  formerly 
capable.  The  Legislature  cannot  authorize  either 
a  direct  or  a  consequential  taking  or  injaiy  to 
property  without  compensation;  and  if  a  corpora- 
tion voluntarily,  for  its  own  benefit,  so  constructs 
a  work  as  necessarily  to  injure  the  property  (i.  e., 
the  thing  owned)  of  an  individual,  or  deprive  him 
of  any  right  he  may  possess  regarding  the  thing 
which  he  owns,  or  his  rights  therein,  it  will  be 
bound  to  compensate  him  for  his  damages,  even 
though  the  work  be  properly  and  lawfully  con- 
structed." Taylor  on  Corp.,  Sees.  173,  473,  and 
numerous   cases   cited. 

Mr.  Lewis,  in  his  late  exhaustive  work  on 
Eminent  Domain,  sums  up  the  doctrine  in  these 
words:  ''What  possible  distinction  can  there  be 
between  the  actual  taking  of  my  property,  or  a 
part  of  it,  and  occupying  it  for  the  erection  of  a 
railroad  track,  or  a  gas-house,  and  incading  it  by 
an     agency    that    operates    as     an    actual    abridgment 
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of  its  beneficial  use,  and  possibly  a  complete  and 
practical   ouster?      (Sec.   152.) 

'*An  Act  which  authorizes  a  particular  business 
at  a  particular  place,  which  necessarily  defiled  the 
air  so  as  to  create  a  nuisance,  would  be  void, 
and  unless  it  was  for  public  use — such  as  manufact- 
uring gas  for  a  city — would  be  subject  to  the 
constitutional  limitation  of  making  compensation." 
Lewis  on  Emi.  Dom.,  Sec.  152 ;  and  see  /6.,  Sees. 
149,   55,   57. 

Says    iMr.   Wood,   in    his   work   on   Nuisances: 

"Wherever  the  exercise  of  the  right  (asserted) 
operates  to  destroy  an  easement  incident  to  real 
property  or  amounts  to  an  actual  physical  invasion, 
of  property  by  some  agency  that  produces  injury 
thereto,  or  imposes  a  burden  thereon,  this  is  a 
taking   of   property."      Sec.   762. 

And,  further:  "The  Legislature  cannot  confer 
upon  a  corporation  the  right  to  do  any  act  that 
imposes  a  burden  upon  the  property  of  others,  that 
amounts  to  an  actual  taking  of  property  for  pub- 
lic purposes,  so  as  to  exempt  such  corporation 
from  liability  for  all  damages  that  result  from  the 
exercise  of  their  franchise,  that,  in  law,  amounts 
to  a  taking  of  property."  Wood  on  Nuisance, 
Sec.  759.  See,  also,  Oay  v.  Knoxville^  85  Tenn., 
92;  Street  Ry,  Co,  v.  Doyle,  88  Tenn.,  747;  Myers 
V.  St,  Louis,  82  Mo.,  378 ;  Abendarth  v.  Manhattan 
By,   (N.   Y.),   19   Am.   St.  Rep.,   461. 

The  injury  by  conduction  does  not  belong  to 
that    class    of    "consequential    injuries"    or    "incon- 
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veniences"  which,  it  is  said,  must  be  borne  in  or- 
dinary cases  without  compensation,  as  the  penalty 
and  price  of  living  in  cities  and  enjoying  the  con- 
veniences and  comforts  of  civilized  life.  These  are 
usually  of  such  character  as  to  affect  the  com- 
munity generally,  and  are,  therefore,  in  a  sense, 
borne  by  the  public.  The  damages  thereby  in- 
flicted are,  moreover,  not  of  easy  and  satisfactory 
computation. 

Here  the  injury  is  the  direct  result  of  an  inju- 
rious act,  and  of  a  graver  character  than  a  mere 
inconvenience.  It  affects  a  single  person  seriously, 
and  the  community  only  incidentally.  The  loss 
inflicted   is   definite   in    amount. 

We  respectfully  dissent  from  the  view  expressed 
by  Judge  Brown,  in  the  injunction  case  between 
these  companies,  where  he  classes,  this  injury  with 
the  inconveniences  that  result  from  "the  smoke 
that  fills  our  lungs  and  soils  our  garments;  the 
dust  that  enters  our  dwellings  and  stores  and 
damages  our  furniture;  the  noxious  odors  that  as- 
sault our  nostrils;  the  impure  water  we  are  some- 
times compelled  to  drink,"  which,  he  says,  "are 
the  necessary  penalties  we  pay  for  living  in  cities, 
but  in  ordinary  cases  there  is  no  legal  remedy  for 
the  evil."  42  Fed.  Rep.  This  is  not,  in  our 
opinion,  an  ordinary  case,  in  which  compensation 
should  be  denied,  even  if  it  is  classed  as  an  "in- 
convenience"   or   "consequential    injury." 

It  has  been  suggested  that  the  electric  railway 
•companies   may   be  subjected   to  multiplicity  of  suits 
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under  this  decision.  That  may  be  inconvenient 
and  expensive  for  the  railway  companies,  but  it 
constitutes  no  defense  to  their  liability  for  the  value 
of  private  property  taken  for  their  use.  Besides^ 
the  inconvenience  is  not  all  on  one  side.  It  might 
prove  equally  inconvenient  for  the  citizen  to  have 
his  right  to  maintain  a  telephone  at  his  home  or 
place  of  business  placed  at  the  mercy  of  the  elec- 
tric  railway   companies. 

One  question  remains :  Was  it  plaintiff's  legal 
duty,  upon  the  institution  of  defendant's  electric 
system,  to  protect  itself  against  the  injurious  con- 
sequences by  making,  at  its  own  ultimate  cost, 
such  changes  in  its  pre-existing  plant  as  would  ob- 
viate the  effects  of  conduction — e.  g.^  by  putting  in 
the  "  McLeuer  Device  ?  " 

We  answer  this  question  in  the  negative.  The 
defendant  must  take  care  of  the  natural  and  rea- 
sonable consequences  of  its  own  act.  The  plaintiff, 
being  in  the  lawful  possession  and  enjoyment  of  its 
own  property,  was  under  no  obligation  to  take  notice 
of  defendant's  approach,   or  to   get   out   of  its   path. 

Judge  Brown  says,  in  his  opinion  in  the  injunc- 
tion  case:  "If,  in  the  case  under  consideration,  it 
were  shown  that  the  double  troUev  would  obviate 
the  injury  to  complainant  without  exposing  the  de- 
fendants or  the  public  to  any  great  inconvenience 
or  a  large  expense,  \ve  think  it  would  be  their 
duty  to  make  use  of  it,  and  should  have  no  doubt 
of  our  power  to  aid  the  complainant  by  an  in- 
junction." 
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This  is  correct  as  regards  the  application  for  an 
injunction,  but,  if  it  is  to  be  understood  as  hold- 
ing that  defendant  would  not  be  liable  for  the  loss 
by  conduction  if  plaintiff  could  apply  the  cheaper 
remedy,  then  we  dissent  from  the  view  expressed. 
The  plaintiff  can  only  recover  such  loss  as  neces- 
sarily resulted  to  it  from  defendant's  act.  It  must 
use  due  diligence  to  prevent  unnecessary  loss.  The 
fact  that  plaintiff'  could  apply  the  cheaper  remedy 
would  affect  the  amount  of  its  recovery,  but  not 
the  fact  of  defendant's  liability.  The  right  of  the 
owner  to  compensation  for  his  property  taken  for 
public  use  does  not  depend  upon  any  consideration 
of    this   sort. 

We  have  been  referred  to  some  cases  that  main- 
tain views  in  apparent  conflict  with  those  expressed 
herein.  It  is  sufficient  to  say  of  these  cases  that 
the  New  York  and  Ohio  cases  were  decided  chiefly 
upon  consideration  of  particular  statutes.  Railway 
Co.  V.  Tel  Ass.,  48  N.  Y.,  390.  They  were,  with- 
out exception,  injunction  cases,  in  which  the  tele- 
phone companies  appeared  at  great  disadvantage, 
as  seeking  to  obstruct  the  path  of  progress,  and 
to  debar  the  public  of  a  great  convenience.  In 
that  contest,  the  telephone  companies  sought  to 
take  the  lives  of  the  electric  railway  companies. 
Here  the  question  is  one  of  liability  for  a  sum 
that  would  impose  no  serious  hardship  upon  either 
party  to  bear.  In  none  of  the  cases  was  the 
question  here  decided  necessarily  involved.  It  was 
discussed,    however,    by    some     of    the    Courts.      It 
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was  perfectly  clear  in  the  injunction  cases  that  the 
telephone  companies  were  not  threatened  with  irrep- 
arable injury.  They  had  an  adequate  remedy  by 
suit  at  law  for  damages.  On- the  other  hand,  to 
have  enjoined  the  railway  companies  would  have 
inflicted  irreparable  injury  upon  them  and  the 
public. 

As  the  result  upon  the  whole  case,  the  judg- 
ment below  is  affirmed  as  to  the  loss  by  induc- 
tion, and  reversed  in  all  other  respects.  And  upon 
the  written  stipulation  of  the  parties  that  final 
judgment  shall  be  entered  here,  there  will  be  en- 
;tered  in  this  Court  judgment  in  favor  of  plaintiff 
'  and  against  defendant  for  $3,660.58  for  loss  by  con- 
duction, and  $816  for  loss  by  conflict  of  poles  and 
wires,  with  interest  from  date  when  expended,  and 
all   costs   of   this   cause. 

Judge    Caldwell    concurs    in    the    result    of  this 

opinion    on    the    question    of    conflict    of    poles  and 

wires,  and  on  the  question  of  induction,  but  does 
not   agree   on   the   question   of  conduction. 


DISSENTING    OPINION. 


Wilkes,  J.  I  concur  in  the  opinion  of  the 
majority  as  to  the  liability  of  the  electric  railway 
company  for  damages  for  the  interference  of  the 
poles  and  wires  of  the  railroad  company  with  those 
of    the    telephone    company,    on    Main    Street,   East 
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Nashville,  upon  the  ground  upon  which  it  is  placed 
by  the  majority;  I  also  concur  with  the  majority 
as  to  the  liability  of  the  railroad  company  for  all 
damages  caused  by  conduction,  and  think  the  con- 
clusion can  properly  be  arrived  at  upon  the  grounds 
taken  by  the  majority ;  but  I  am  unable  to  con- 
cur with  the  majority  that  the  use  of  the  streets 
by  an  electric  railway  company  is  an  ordinary  use 
of  the  streets  in  the  sense  of  the  statute  and 
charter  provisions.  The  use  of  a  street,  in  its 
broad  sense,  is  the  purpose  or  object  of  the  street. 
This  is  simply  to  furnish  a  highway  or  passage-way 
from  one  portion  of  the  city  to  another,  and  from 
one  man's  premises  to  another.  But  this  highway 
may  be  used  for  this  purpose  in  many  different 
modes.  It  may  be  used  by  foot-passengers,  by 
horses,  by  carriages,  by  wagons,  or  by  street- cars 
drawn  by  animal  power.  These  are  all  ordinary 
or  common  uses,  and  have  been  from  time  imme- 
morial. What  is,  then,  the  ordinary  or  legitimate 
use  of  the  street?  We  would  say,  in  the  words 
of  Mr.  Lewis,  in  6  Am.  R.  R.  &  Corp.  Repts., 
page   326 : 

^^First. — The  right  of  passage ;  the  right  of 
each  member  of  the  community  to  use  the  street 
for  travel  on  foot,  with  animals,  or  in  vehicles 
drawn  by  animals,  including  the  right  to  such  new 
modes  of  conveyance  as  are  adapted  to  the  ordi- 
nary surface  of  the  highway,  and  are  free  to  be 
employed  by  any  member  of  the  community. 
'^SecoTuL — The    right    to    improve     the    street    for 
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the    purpose    of    facilitating    the    right    of    passage, 
as   by   grading,   paving,   draining,   lighting,   etc. 

• "  Third, — The  right,  sanctioned  by  long  usage  and 
acquiescence  and  by  frequent  judicial  recognition, 
to  lay  sewers,  gas-pipes,  and  water-pipes  beneath 
the  surface,  for  use  not  only  in  connection  with 
the  right  of  passage,  but  also  in  connection  with 
the   abutting   property. 

''''Fourth, — The  right,  possibly,  t-o  use  the  space 
beneath  the  surface  to  a  limited  extent  for  pipes 
or  other  appliances  to  distribute  any  article  of 
convenience  or  necessity  to  the  occupiers  of  abut- 
ting property,  such  as  steam,  petroleum,  hot  water, 
electricity,   and   the   like. 

"jPV/iA. — The  right,  upheld  by  very  numerous  de- 
cisions, of  laying-  down  a  street  railroad  so  as  to 
correspond  with  the  surface  of  the  street,  and  to 
be  operated  by  animal  power.  Beyond  this  the 
authorities  do  not  compel  us  to  go,  and  reason 
and  justice   forbid." 

It  has  been  uniformly  held,  and  it  is  conceded, 
that  an  ordinary  horse  railway  is  an  ordinary  use 
of  the  streets.  It  is  virtually  the  same  as  a  car- 
riage or  omnibus  line,  except  the  simple  fact  that 
the  street- car  is  confined  to  a  single  track,  while 
other  vehicles  may  pass  at  will  over  other  parts 
of  the  street  between  the  pavements.  2  Dill,  on 
Munic.  Corp.,  722;  2  Am.  R.  R.  and  Corp.  Repts., 
page  55,  note.  This  Court  has  held  that  a  dummy 
line  is  a  new  use  and  an  additional  servitude. 
Street    Railway    Co    v.  Doyle,  4   Pickle,   751.      It   has 
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likewise  been  held  that  a  cable- car  line  is  an  ad- 
ditional servitude.  People  v.  Third  Avenue  Railway 
Co.,  112  X.  Y.,  396.  That  an  elevated  railway  is 
a  new  use  has  also  been  held,  and  is  generally 
conceded.  Thus  the  law  stands  as  to  the  several 
improvements   upon   the   ordinary   street   railroad. 

Ifow,  at  the  time  the  electric  car  system  was 
inaugurated,  "  an  electric  street-car  was  neither 
usual  or  common.  It  was  not  even  lawful.  Not 
until  several  years  after  the  telephone  was  in  op- 
eration was  it  lawful  to  use  such  power  to  propel 
street  railways.  A  net-work  of  wires;  double 
rows  of  poles;  cross-wires,  and  long  wires  charged 
with  dangerous  currents  of  electricity ;  constant 
and  daz:^ling  flashes  beneath  the  wheels;  cars  run- 
ning swiftly,  without  any  visible  means  of  propul- 
sion (the  most  alarming  form  of  locomotion  to 
horses),  and  flashing  fire  all  the  while;  noisy  ma- 
chinery, and  all  unknown  to  former  ages,  and  now 
allowable  only  by  special  statute,  can  hardly  be 
called  the  usual  and  common,  or  '  ordinary,'  use  of 
a   public   street." 

I  think  the  practicable  test  to  determine  whether 
the  use  is  a  new  or  an  ordinary  use,  is  the  char- 
acter and  kind  of  the  motive  power  used.  There 
are  valid  and  permanent  distinctions  between  dif- 
ferent sorts  of  traftic — between  a  railroad  which 
conforms  to  the  surface  of  a  street  and  one  which 
does  not,  between  a  railroad  with  a  superstructure 
and  one  without  a  superstructure,  between  a  rail- 
road   operated    by   animal   power    and   one    operated 
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by  other  power.  The  march  of  invention  cannot 
obliterate  these  distinctions,  nor  can  improvements 
and  variations  in  railroad  construction  and  opera- 
tion. 

All  of  these  distinctions  can  be  applied  to  the 
horse  railroad,  and  it  is  capable  of  a  logical  and 
permanent  distinction  from  all  other  railroads.  The 
one  particular  which  distinguishes  it  from  all  other 
railroads  is  the  motive  power.  Other  railroads 
may  be  operated  upon  the  same  sort  of  tracks; 
other  railroads  may  be  operated  without  a  super- 
structure, or  may  be  confined  to  street  passenger 
traffic,  but  animal  power  is  animal  power  for  all 
time,  and  no  other  form  of  power  can  be  con- 
founded with  it.  In  all  the  early  horse  railroad 
decisions,  the  identity  of  the  motive  power  with 
that  applied  to  ordinary  vehicles  was  especially  re- 
lied upon.  The  moment  this  basis  of  distinction 
is  cast  aside,  that  moment  the  whole  subject  is 
thrown  into  inextricable  confusion.  If  the  steam 
motor  is  allowed,  then  there  'is  no  resting  place 
between  the  smallest  motor  and  the  largest  loco- 
motive. 

While  I  think  the  reason  of  the  rule  is  that 
the  electric  car  line  is  a  new  use  and  additional 
servitude,  I  do  not  consider  that  the  question  is 
settled  to  the  contrary  by  the  authorities.  I  rec- 
ognize the  number  of  authorities  cited  by  the  ma- 
jority opinion.  Only  two  of  them  are  decisions  of 
Courts  of  last  resort  (Cincinnati  Inclined  Road  v. 
Telephone    Association,    12    L.    R.    A.,   534;    Hudson 
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Rivtr  Tel  Co.  v.  Watervliet  Tel  ^  R.  R,  Co,,  52 
New  Eng.  Rep.),  and  tliese  were  upon  statutes 
and  charters  different  from  ours,  and  having  pecu- 
liar provisions.  Moreover,  all  the  cases  were  ap- 
plications in  equity  for  an  injunction  by  the  tele- 
phone company,  in  which  it  was  necessary  to  show 
not  only  that  the  telephones  were  wrongfully  in- 
terfered with  and  injured,  but  also  that  the  remedy 
at  law  was  inadequate,  and  the  injury  not  suscep- 
tible of  being  righted  by  an  action  at  law  for 
damages.  The  action  being  brought  by  the  tele- 
phone companies,  the  result  was  that  in  most  cases 
the  injunctions  were  refused.  But  the  text-writers 
agree  that  the  question,  as  between  the  telephones 
and  railways,  is  still  open  and  unsettled,  and  they 
incline  to  the  view  that  the  electric  car  system  is 
a  new  use  and  additional  servitude.  Keasly  on 
Electric  Wires,  153;  Thompson  on  Electricity,  64; 
Booth  R.  G.  Law,  Sec,  135;  6  Am.  R.  R.  & 
Corp.  Reps.,  p.  336;  2  Dillon  on  Mun.  Corp.,  892, 
2d   Ed.;    2   Am.   R.   R.   &   Corp.   Reps.,   57. 

In  this  case,  for  the  first  time,  the  naked  ques- 
tion of  law  is  presented,  untrammeled  by  the  con- 
siderations which  applications  for  injunctions  in  ad- 
vance involve.  The  present  case  is  one  at  law, 
to  recover  damages  which  have  been  sustained, 
and  the  cases  cited  and  relied  on  by  the  majority 
are   not   conclusive. 

Holding  to  this  view,  I  am  of  opinion  the  elec- 
tric company  is  liable  for  all  the  damages  caused 
to  the    telephone    plant,   and    the   judgment    of   the 
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Court    below    should    be     reversed,     and    judgment 
given   here   for  the   several   amounts   claimed. 

I  concur  in   this   opinion.     A.  D.  Bright,   Sp.  J. 


DISSENTING   OPINION. 

Snodgrass,  J.  I  cannot  agree  with  the  majority 
of  the  Court  as  to  liability  of  defendant  for  injury 
by  conflict  of  poles  on  the  streets,  and  my  disa- 
greement is  based  upon  the  ground  that  defendant's 
use  of  the  street,  being  the  dominant  use  for  a 
proper  street  purpose,  and  the  city  having  in  fact 
authorized  and  directed  the  erection  of  the  electric 
railway  poles  where  placed,  the  telephone  company, 
whose  occupation  of  the  street,  while  a  lawful  and 
permissive  one,  was  nevertheless  not  a  street  use 
proper,  cannot  complain  because  the  poles  of  the 
electric  railway  company  were  placed  on  one  side 
of  the  street  when,  in  fact,  they  might  have  been 
placed  on  the  other.  The  telephone  company  can 
no  more  complain  of  this  than  could  any  other 
property  holder  on  that  side  of  the  street  complain 
because  poles  were  not  located  on  the  other.  If 
so,  when  such  poles  are  placed  in  front  of  build- 
ings constructed  on  one  side  of  the  street,  oppo- 
site which  there  are  none,  the  owners  of   the  build- 
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ings  may  then  rightfully  complain  that  the  poles 
should  have  been  placed  on  the  other  side,  and  in 
front  of  the  vacant  property,  a  clearly  inadmissible 
claim. 

It  being  clear  that  the  telephone  company  is  on 
the  streets  merely  by  permission,  and  that  their  oc- 
cupancy is  subordinate  to  any  street  use  to  which 
the  city  might  wish  to  devote  the  streets,  when 
the  city  has  undertaken  to  use  them  for  electric 
railway  purposes  it  cannot  be  hindered  in  doing 
so,  nor  can  the  telephone  company  claim  damages 
for  such  use  authorized  and  directed  by  the  city. 
The  concession  or  determination  that  the  electric 
■  railroad  use  is  a  proper  street  use  is  conclusive  of 
that  question,  and  neither  the  city  nor  the  com- 
pany can  be  made  by  the  telephone  company  to 
select  one  side  rather  than  another  of  the  street 
for  placing  the  poles,  or  pay  damages  if  it  does 
not  do  so.  On  this  theory  alone,  too,  is  based  the 
other  conclusion  of  the  majority  that  the  defend- 
ant is  not  liable  for  damages  caused  by  induction. 
If  not  liable  for  one,  it  is  not  for  the  other. 
Properly  considered,  the  two  conclusions  are  neces- 
sarily  in   conflict. 

It  will  not  do  to  say  the  city  can  let  the  elec- 
tric railway  company  run  its  wires  parallel  with 
the  wires  of  the  telephone  company  on  the  streets 
so  as  to  destroy  the  use  of  the  latter  wires  and 
not  be  liable,  and  cannot  let  it  erect  street  railway 
poles  and  wires  in  contact  with  them  without  be- 
ing   liable.      The    right    to    permit    the    erection    of 
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poles  includes  the  right  to  permit  it  anywhere 
the  poles  can  be  properly  erected,  at  the  discretion 
of  the  city.  It  cannot  be  made,  directly  or  in- 
directly, by  imposition  of  penalty  in  damages  on 
its  grantee,  to  choose  a  particular  side  of  the  street. 
The  railway  use  being  a  street  use,  the  telephone 
company's  rights,  granted  in  subserviency  thereto, 
must  yield  to  the  claim  of  the  city  and  its  grantee 
for  street  service.  In  this  connection  it  must  not 
be  forgotten  that  though,  under  the  Act  of  1885, 
it  was  pern;itted  to  telephone  companies  to  con- 
struct their  lines  along  and  over  the  public  high- 
ways and  streets,  it  was  not  intended  thereby  to 
recognize  such  use  as  a  proper  roadway  or  street 
use,  for  it  was  in  the  same  Act  provided  that  this 
permission  was  granted  upon  the  condition  that  the 
ordinary  use  of  such  public  highways,  streets,  etc., 
be  not  thereby  obstructed.  It  is  of  course  too 
clear  for  argument  that  it  is  not  a  necessity^  for 
the  operation  of  a  telephone  line,  that  it  be  erected 
in  the  streets.  It  is  a  convenience  to  it  of  course, 
and  the  permission  it  obtained  through  legislation 
was  a  very  desirable  one,  but  it  did  not  obtain  it 
upon  any  theory  that  it  was  a  street  use,  nor  can 
any  such  claim  be  made  for  it.  With  or  without 
the  Act,  therefore,  it  is  a  subordinate  use,  per- 
missive only  for  convenience,  and  must  yield  to 
any  claim  of  the  public  for  legitimate  street  uses, 
of  which   the   electric    railway   is   one. 

On   the   main   point  in   controversy — the    right    of 
damages  for  injuries   inflicted   by  conduction — I  also 
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disagree  with  the  majority.  The  majority  opinion 
is  founded,  and  can  be  founded,  alone  on  the  idea 
that  the  complainant  has  the  natural  right  to  the 
use  of  the  earth  as  a  return  circuit,  for  the  com- 
plainant does  not  profess  to  own  the  intervening 
earth  between  points  where  its  wires  on  the  prem- 
ises of  its  several  subscribers  are  buried  and  its 
plant.  It  is  only  in  consequence  or  this  use  of 
the  earth,  and  its  natural  right  to  use  it,  that  tlie 
telephone  company's  intersecting  locations  at  vari- 
ous places  are  of  value.  Disconnect  these  from 
the  right  to  use  the  adjacent  earth  owned  by  oth- 
ers than  itself,  intervening  between  -  these  points 
and  its  "exchange,"  and  it  has  no  valuable  prop- 
erty in  its  buried  wires  on  the  premises  of  sub- 
scribers. So  that,  in  order  to  deny  the  defendant 
the  right  to  use  the  earth  for  a  return  circuit, 
this  very  right  must  be  conceded  to  complainant. 
And  it  m\ist  logically  be  conceded  that,  having 
first  taken  possession,  it  has  acquired  a  monopoly 
of    the   earth. 

The  position  destroys  itself,  for  it  must,  to  be 
true,  assume  the  existence  of  a  right  in  one  which 
has  to  be  taken  for  granted  in  order  to  disprove 
that  the  same  right  exists  in  another.  It  is  no 
answer  to  this  to  say  that  complainant  has  a  nat- 
ural current,  not  disturbing  electrical  conditions, 
or  a  harmless  current.  It  is  not  a  natural  cur- 
rent, but  an  artificial  one,  depending  for  its  exist- 
ence on  the  generation  and  specific  direction  of 
increased    electric  fluid,  and  along  an  artificial  chan- 
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nel.  It  is  not  harmless  any  more  than  the  other, 
except  that  it  is  not  po^verful  enough  to  overcome 
or  practically  interfere  with  the  other,  and  in  the 
sense  that,  in  this  contact,  it  produces  no  obviously 
injurious  results.  But  it  is  unnatural,  and  the 
hurtful  or  harmless  character,  as  compared  to  the 
other,  is  different  in  degree  merely,  and  not  in 
kind,   as   both   are   alike   artificial   and   powerful. 

No  scientist  has  yet  been  able  to  show  how  or 
where  the  injurious  contact  first  occurs.  Whether 
it  originates  on  the  land  where  the  wires  are  buried, 
or  elsewhere  on  the  circuit,  and  pursues  its  entire 
round,  is  a  matter  of  speculation  merely.  The 
hurtful  overflow  or  disturbance  may,  in  fact,  orig- 
inate at  a  point  entirely  away  from  the  telephone 
wire's  intersection  with  the  earth,  and  on  land 
which  the  telephone  company  does  not  claim ;  but, 
assuming  the  contact  and  disturbance  to  commence 
there,  then  it  could  not  work  an  injury,  unless,  in 
connection  with  that  particular  land,  the  complain- 
ant had  undertaken  to  use  the  earth  away  from 
it  as  a  circuit;  and  so  the  injury  is  not  to  the 
specific  property,  but  to  the  circuit  of  the  earth 
thus   sought   to   be   appropriated   and   monopolized. 

Complainant's  use  of  the  earth  as  a  return  cir- 
cuit was,  of  course,  on  the  theory  we  are  treating 
it,  a  rightful  appropriation  by  complainant,  because 
that  of  a  property  of  the  earth  for  such  use  as  is 
common  to  all.  But  it  cannot,  for  that  very  rea- 
son, be  an  exclusive  or  monopolistic  appropriation. 
If  a  right  at  all,  it  can  only  be  a  natural,  common 
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right,  and  cannot  be  asserted  against  the  exercise 
of  a  like  right  which  may  impair  it,  because  it 
cannot  be  exclusive  property;  for  such  use  of  the 
earth  as  may  be  made  exclusive  by  monopolizing 
can   never  be  recognized   as  property. 

Principles  deduced  from  cases  of  poisoned  air, 
polluted  water,  obstructed  light,  etc.,  are  inappli- 
cable, as  drawn  from  plausible  but  faulty  analogies* 
These  are  injuries  resulting  in  specific  places  to 
persons  having  the  right  to  the  free  and  exclusive 
enjoyment  of  so  much  of  these  elements  as  are 
their  own  or  necessary  to  their  own  use.  But 
such  rights  cannot  be  enlarged,  and  these  cases 
made  applicable  to  the  case  of  a  claim  to  use  the 
earth  for  a  special  benefit  from  point  of  contact 
of  a  wire  (part  of  an  artificial  circuit)  on  one's 
own  property,  to  any  other  remote  point  through 
lands  not  so  owned,  and  through  which  the  claim- 
ant could  acquire  right  of  way  only  by  natural 
inheritance,  in  common  with  all  mankind,  or  by 
purchase.  If  the  right  exists  as  a  natural  right, 
it  must  be  common,  and  cannot  bet  exclusive.  It 
is  not  pretended  by  complainant  that  it  has  been 
acquired  by  purchase,  and,  therefore,  it  does  not,^ 
as  claimed  by  complainant,  exist  at  all.  That 
complainant's  private  property  is  not  affected,  inde- 
pendently of  its  claim  to  the  use  of  the  earth  as 
a  circuit,-  is  manifest,  for  no  electric  fluid  could 
affect  such  property  in  the  form  of  land  leased  or 
owned  by  complainant,  unless  the  circuit — the  arti- 
ficial  circuit — was  established. 
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The  effect  of  this  holding  of  the  majority  is  to 
make  the  railroad  company  liable  for  injury  to  all 
property  within  the  influence  of  its  escaping  elec- 
tric current,  for  it ,  is  assumed  that  the  value  for 
telephonic  use  of  all  property  within  the  influence 
of  this  current  is  impaired.  If  this  be  true,  it  is 
immaterial  whether  such  property  is  now  being  so 
used  or  not.  The  destruction  of  its  capability  for 
such  use  would  necessarily  give  the  right  to  dam- 
ages. It  must  follow,  therefore,  upon  this  theory, 
that  all  land  within  the  range  of  the  electric  in- 
fluence of  defendant's  circuit  is  impaired  in  value, 
though  not  a  foot  of  it  has  any  such  value  with- 
out connecting  it  with  an  artificial  circuit.  This 
injury,  it  appears  to  me,  cannot,  in  fact,  result, 
but  it  must  be  held  to  result  on  the  theory  of 
the  majority.  -The  assumption  that  complainant 
has  the  same  right  to  the  use  of  the  electric  cir- 
cuit established  over  adjacent  lands,  as  it  has  to 
the  support  of  adjacent  land,  use  of  surrounding 
air,  or  of  water,  distantly  flowing  and  finally  pass- 
ing through  its  property,  is  obviously  fallacious, 
because  all  these  are  natural  elements'  in  natural 
condition,  ultimately  naturally  brought,  without  ar- 
tificial means  or  special  appropriation  thereby,  for 
complainant's  use,  but  complainant's  claim  to  a  spe- 
cial artificial  use  of  the  earth  throughout  that  por- 
tion claimed  by  it,  as  well  as  by  others,  if  it  is  a 
special  artificial  use,  is  not  helped  by  reference  to 
natural  conditions,  under  which  his  right  to  the 
enjoyment    of    natural    elements    is    conceded.      For, 
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if  treated  as  a  natural  right,  complainant's  claim 
to  the  earth  as  a  circuit  cannot  exist  to  the  ex- 
clusion or  hindrance  of  an  equal  natural  right  in 
another.  The  proposition  is  clear  that  if  it  is  an 
artificial  right,  complainant  would  have  to  show 
his  claim  to  so  much  of  the  earth  as  he  uses  for 
a  circuit  as  an  owner,  .before,  in  any  event,  it 
could  be  exclusive.  This  he  does  not  pretend  to 
do,  and,  on  this  account,  his  claim  must  fail.  If 
asserted  as  a  natural  right,  it  must  be  because  it 
is  common  and  not  exclusive.  It  must  fail  as 
such,  because,  if  sustained  at  all,  it  must  be  sus- 
tained as  exclusive.  Complainant  has,  therefore, 
no  real  claim  of  ownership  or  superior  common 
right,  and,  on  this  ground,  his  claim  for  damages 
should   be   denied. 

I  have  discussed  the  questions  involved  only  upon 
principle,  but  my  conclusions  on  both  propositions 
are   sustained   by   authority. 

The  first  proposition  is  directly  adjudged  by  the 
Courts  of  last  resort  in  New  York  and  Ohio,  and 
my  conclusion  as  to  the  second  seems  to  have 
the  approval  of  the  greater  number  of  Courts 
which  have  considered  it,  though  not  all  together 
in   theory. 

In  the  case  of  the  Hudson  River  Telephone  Co, 
V.  The  Water  diet  Turnpike  ^*  R,  R.  Co.,  decided 
by  the  Court  of  Appeals  in  1892,  and  reversing 
the  decree  of  the  Supreme  Court  of  New  York, 
cited  by  the  majority,  it  was  held  that  the  tele- 
phone  company's   use   of    the   street,   being   a  subor- 
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dinate  one,  it  could  not  complain  of  injuries  in- 
flicted by  the  overflowing  electric  current  of  the 
railway  company,  because  its  right  was  subordinate 
to  that  of  the  railway  company.  To  the  same 
eflfect  is  the  case  of  Cincinnati  Inclined  Plane  Rail- 
way Co,  V.  City  Si'  Suburban  Telephone  Associationy 
decided  by  the  Supreme  Court  of  Ohio,  1891. 
It  is  proper  to  say,  too,  that  the  Supreme  Court 
of  Ohio,  in  that  case,  which  reversed  his  decree 
therein  below,  has  not  adopted  the  views  of  Judge 
Taft,  elaborately  quoted  in  the  majority  opinion  in 
this  case;  nor  do  the  conclusions  of  the  Supreme 
Court  of  Ohio  and  Court  of  Appeals  of  New 
York,  differing  from  those  of  Judge  Taft  and  the 
Supreme  Court  of  New  York,  depend  upon  stat- 
utes or  the  form  of  the  action,  as  might  be  in- 
ferred from  the  majority  opinion.  It  is  true  that 
these  cases  were  injunction  cases,  as  was  that  alsa 
between  these  same  parties  to  this  case,  reported 
in  42  I^ederal  Reporter,  cited  by  the  majority,  but 
the  questions  determined  in  them  adverse  to  the 
conclusions  of  the  majority  in  this  case,  were  not 
settled,  so  far  as  questions  we  are  discussing  are 
concerned,  upon  construction  of  statutes,  nor  de- 
pendent upon  form  of  action,  and  these  States, 
therefore,  by  decisions  of  their  Courts  of  last  re- 
sort, have  ranged  themselves  on  the  other  side  of 
the  question  than  that  taken  by  the  majority  of 
this  Court.  The  weight  of  authority  is  against 
the  holding  of  the  majority  in  this  case.  I  have 
not,    however,    attached     much     importance    to    the 
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preponderance  of  decided  cases.  The  question  is 
practically  a  new  one;  the  cases  on  it  are  few, 
the  reasons  for  each  often  diflferent  from  the  others, 
and  none  absolutely  conclusive.  I  have  preferred 
to   rest  this   dissent  upon   its   own  reasoning. 
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Seat  <?.  McWhirtbr. 
{Nashmlle,     March  22,  1894.) 

1 .  Deeds.     Capacity.      Undue  influence^ 

Where  ihe  maker  of  a  voluntary  conveyance  is  capable  of  doing  the 
act,  and  there  is  no  fraud,  no  concealment,  and  no  advantage  taken, 
the  Court  will  not  interfere.     {^Post^  pp.  SS^-S^9-) 

Cases  cited  and  approved:  Hadley  «'.  Latimer,  3  Yer.,  537;  Coffee  z/. 
Ruffin,  4  Cold.,  5T4. 

2.  Same. 

The  law  does  not  require  that  persons  shall  be  able  to  dispose  of  their 
property  with  judgment  and  discretion  in  order  to  the  validity  of  a 
conveyance.     It  is  sufficient  if  they  understand  what  they  are  about. 

(Post,  p.  s(>9-) 

3.  Same. 

The  fact  that  grantees  advised  and  encouraged  the  execution  of  the 
voluntary  deeds  does  not  impair  the  validity  of  the  instruments, 
unless  the  free  agency  of  the  grantor  was  destroyed.  {Post^  pp,  ^bg^ 
570.) 

4.  Wife's  Rents. 

Where  wife  leaves  entire  management  of  her  property  to  her  husband, 
and  does  not,  during  his  life,  seek  to  charge  him  with  rents,  his  rep- 
resentative cannot  be  called  on  to  account  for  such  rents  and  interest. 

{Post,pp.S5(>y557') 
Cited  and  approved  :  Lishey  v.  Lishey,  6  Lea,  418. 


FROM    MONTGOMERY. 


Appeal     from     Chancery    Court    of    Montgomery 
County.      Geo.   E.   Seay,   Ch. 


DECEMBER  TERM,  1893.  543 

Seat  V,  McWhirter. 

Lkbcu   &   Savage   for   Seat. 

BuRNEY    &    Gholson    and    Vertreks    &  Vertrees 

9 

for   McWhirter. 

McAlistek,  J.  This  bill  was  filed  in  the  Chan- 
cery Court  of  Montgomery  County  by  Mrs.  S.  M. 
Seat  to  cancel  two  deeds  made  by  her  to  the  de- 
fendants. A.  J.  and  F.^P.  McWhirter.  The  grounds 
of  the  relief  asked  are  incapacity  upon  the  part  of 
complainant   and   fraud    practiced  by  the   defendants. 

The  Chancellor  found,  upon  the  facts,  that  no 
fraud  had  been  practiced  by  the  defendants,  but  he 
ordered  the  deeds  canceled,  upon  the  grouiid  that 
Mrs.  Seat  did  not  at  the  time  understand  what 
she  had  done,  but  meant  to  do  a  wholly  different 
thing. 

The  complainant,  Mrs.  S.  M.  Seat,  is  the  widow 
of  S.  B.  Seat,  who  died  intestate  at  Clarksville, 
Tenn.,  on  February  5,  1893.  The  defendants,  A. 
J.  and  F.  P.  McWhirter,  are  half-brothers  of  S. 
B.  Seat,  the  intestate.  The  property  conveyed  in 
the  two  deeds  from  Mrs.  Seat  to  the  McWhirters 
is  estimated  to  be  worth  about  seventy  thousand 
dollars,  and  consists  of  an  orange  grove  in  Florida, 
her  residence  in  Clarksville,  a  pear  orchard  in 
Montgomery  County,  a  lot  in  Clarksville,  two  tracts 
of  land  in  Davidson  County,  and  some  shares  of 
stock  in  a  turnpike  company,  and  Union  Wharf 
stock.  The  grounds  of  relief  are  thus  stated  in 
the   bill,   viz. : 
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"When  these  conveyances  were  made,  she  was 
in  much  trouble;  her  husband  had  been  dead  less 
than  one  week;  she  was  incapable  of  reasoning  intel- 
ligently and  with  any  judgment  about  business  mat- 
ters; was  unacquainted  with  business,  having  never 
attended  to  any  before  the  death  of  her  .husband. 
She  was  approached  by  the  defendants,  in  whom 
she  had  implicit  confidence;  was  told  by  them  that 
this  would  be  the  best  way*  to  wind  up  the  estate 
of  her  husband,  their  brother;  they  manifested  the 
greatest  love  and  consideration  for  her,  and  made 
her  believe  that  they  were  considering  her  inter- 
ests, and  were  trying  to  do  the  best  for  her.  She 
did  not  have  the  advice  of  counsel  or  friends, 
apart  from  these  defendants,  and  did  not  under- 
stand what  had  been  done  until  after  it  was  all 
over.  She  was  induced  to  say,  in  the  conveyances 
named,  that  it  was  the  expressed  wish  of  her  hus- 
band, when,  as  a  matter  of  fact,  no  such  wish  was 
ever  expressed  by  him  to  her,  but  she  was  told  this 
by  the  defendants.  These  defendants  had  the  pa- 
per prepared  by  their  attorney,  at  his  office,  and, 
while  it  was  read  over  to  her,  she  did  not  under- 
stand it  as  she  now  does,  and  was  at  the  time  in- 
capable of  understanding  any  thing  of  the  magni- 
tude and  importance  of  these  transactions.  After 
these  papers  were  prepared,  and  after  they  had 
been  put  to  record,  the  defendants,  evidently  con- 
scious of  the  wrong  that  had  been  done  her,  came 
to  her  again,  and  said  there  had  been  much  talk 
about  these   transactions,   and   said   they   wanted   her 
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to  acknowledge  them  again  in  the  presence  of 
some  gentlemen,  and  again  assured  her  that-  it 
would  be  best  for  her;  that  it  was  entirely  to  her 
interest;  that  they  were  interested  in  her  welfare; 
that  they  were  only  trying  to  carry  out  the  oft- 
expressed  wish  of  her  dead  husband,  and,  to  avoid 
any  trouble,  it  would  be  well  for  her  to  say,  in 
the  presence  of  witnesses,  that  she  was  entirely 
satisfied  with  what  had  been  done.  Up  to  this 
time  complainant  had  not  fully  understood  just 
what  had  been  done.  She  had  not  had  the  advice 
of  an  attorney.  She  did  not  know  her  rights  in 
the  premises,  and  would  not  have  understood  it 
even  if  at  that  time  explained  to  her  by  a  friend. 
''  She  again  states  to  the  Court  that  never  in  his 
life  did  her  husband  say  to  her  that,  in  the  event 
of  his  death  before  her,  that  she  should  do  as  the 
papers  executed  recited.  This  was  a  matter  in- 
vented and  gotten  up  entirely  and  wholly  by  these 
defendants.  They  obtained  her  confidence,  as  be- 
fore stated,  called  her  their  dear  sister,  and  made 
her  believe  that  nothing  was  to  be  considered  but 
her  welfare.  Complainant  has  realized  how  she  has 
been  defrauded  and  , imposed  upon  by  the  defend- 
ants. She  has  had  the  transactions  and  their  mag- 
nitude explained  to  her,  and  she  again  says  to 
your  Honor  that  all  these  transactions  were  at  that 
time  entirely  misunderstood  by  her;  that  she  did 
not  know  that  she  was  divesting  herself  of  all  the 
property  she  had;  that  she  did  not  know  any 
thing  about  it  in  fact,  and  that  she  had  been  Ae- 
35— 9  p 
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ceived,  has  been  defrauded  out  of  nearly  one  hun- 
dred tl)ou8and  dollars'  worth  of  property  by  these 
defendants,  and  that  she  desires  the  cancellation  of 
these   fraudulently  obtained   conveyances." 

The  substance  of  the  answer,  as  condensed  by 
counsel',  is  that  the  property  held  by  Mr.  Seat  in 
every  capacity  was  really  his ;  that  he  never  received 
more  than  $16,000  of  property  by  or  for  his  wife, 
the  complainant,  and  all  over  that  was  his;  that 
he  was  heavily  involved  in  debt,  mostly  as  surety  or 
indorser,  and,  in  order  to  protect  his  property,  and 
effect  advantageous  compromises  with  his  creditors, 
he  covered  up  his  property  from  the  clo&e  of  the 
war  until  about  1890,  by  assuming  to  hold  it  as 
"trustee"  for  his  wife;  that  about  1890  or  1891  he 
had  compromised  all  his  debts,  and  forthwith  be- 
gan to  take  the  property  out  from  under  the  trust, 
and  had  done  so  as  to  most  of  it  at  the  time  of 
his  death ;  that  it  was  Mr.  Seat's  wish  and  de- 
sire that  the  defendants,  his  only  brothers,  should 
have  the  property — except  $7,200 — subject  to  a  life 
estate  for  Mrs.  Seat  in  the  home-place,  furniture, 
etc.,  and  a  proper  support  out  of  his  estate — that 
is  to  say,  that  she  should  have  the  home-place, 
furniture,  horses,  cows,  carriage,  etc.,  for  life,  $7,200 
in  monev,  and  one-third  of  the  income  of  all  the 
property.  It  avers  that  this  desire  and  purpose  of 
Mr.  Seat  were  well  known  to  Mrs.  Seat,  and  that 
she  agreed  and  desired  to  carry  them  out;  that, 
in  pursuance  of  that  agreement,  she  did  execute 
the   deeds;    that   she   did   have    competent   and   hon- 
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orable '  counsel,  knew  what  she  was  doing,  and  in- 
tended and  desired  to  do  precisely  what  she  did 
do;  that  a  few  days  thereafter,  being  informed 
that  certain  of  her  expectant  heirs  were  making 
trouble,  and  trying  to  make  Mrs.  Seat  dissatisfied, 
they  went  to  her,  and  proposed  to  make  any  al- 
teration or  change  she  desired — to  cancel  the  deeds 
if  she  preferred;  that  she  disclaimed  that  she  was 
dissatisfied,  and  expressed  no  desire  for  any  altera- 
tion or  change  whatsoever;  that  they  left  their 
proposition  open,  with  the  understanding  that  if 
she  desired  any  change  or  cancellation,  she  should 
notify  them,  and  they  would  make  it;  that  she 
'  gave  no  notice,  but  the  bill  was  filed  five  days 
thereafter,  their  first  intimation  that  she  desired 
any  thing  being  service  of  process  in  the  case ; 
that  they  acted  throughout  in  absolute  good  faith, 
and  did  not  overreach,  mislead,  or  deceive  her  in 
any  way;  that  what  she  did  when  she  made  the 
deeds  was  what  she  ought  to  have  done,  what 
Mr.  Seat  desired,  what  she  knew  he  desired,  and 
what  she  herself  desired  and  intended  to  do ;  and 
that  the  case  is  not  her  case,  but  reallv  that  of 
her  relatives,  the  Andersons,  who  seek  in  this  way 
to  realize  the  expectations  which  were  disappointed 
by   the   making   of   the   two   deeds." 

The  Chancellor  found  that  Mr.  Seat  died  intes- 
tate, having  real  and  personal  property  in  his 
name  as  trustee  for  his  wife,  the  complainant ; 
that  the  real  estate  in  Florida  descended  to  Mrs. 
Seat;     that    Mrs.     Seat  .was    old    and     infirm,    and 
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deeply  distressed  by  her  husband's  death,  and  that, 
for  some  time  thereafter,  because  of  this  shock 
and  the  distress  of  mind  incident  to  it,  and  her 
former  dependence  on  him,  she  was  incapable  of 
understanding  and  comprehending  transactions  of 
the  magnitude  of  the  one  in  question ;  that, 
while  in  this  frame  of  mind,  and  not  understand- 
ing what  she  was  doing,  and  believing  that  she 
was  doing  a  wholly  diflFerent  thing,  she  executed, 
without  consideration,  the  two  deeds  sought  to  be 
canceled;  that  the  allegations  of  fraud  in  the  bill 
are  not  sustained  by  the  evidence ;  that  sh^  con- 
veyed the  property  mentioned  in  the  deeds  without 
intending  to   do   so. 

And  the  Court  decreed,  upon  these  findings, 
that  she  (complainant)  executed  the  two  deeds  ig- 
norantly,  and  without  understanding  the  real  con- 
tents and  tenor  of  the  same,  without  consideration, 
and  with  the  belief  that  she  was  doing  an  entirely 
different  act  by  the  execution  of  the  papers;  that 
the  deeds  be  canceled  and  rescinded,  and  the  title 
to  the  property  in  Tennessee  be  divested  out  of 
the  defendants,  and  vested  in  complainant,  as  it 
was  before  the  execution  of  said  deeds,  and  the 
title  to  the  Florida  property  be  divested  out  of 
them,  and  vested  in  complainant  the  same  as  it 
was  before  the  deeds  were  executed,  in  so  far  as 
the  Court  had  jurisdiction  to  do  so;  and  that  the 
defendants  should  execute  a  deed  reconveying  said 
property  to  Mrs.  Seat  within  thirty  days  after  the 
adjournment   of    the  Court,  and   that  the  Clerk  and 
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Master  should  do  so  in  their  names,  if  they  failed 
to  convey;,  and' that  the  defendants,  the  Messrs. 
McWhirter,   pay   all   the   costs. 

The  defendants,  A.  J.  and  P.  P.  McWhirter, 
appealed  from  the  whole  decree.  Mrs.  Seat  ap- 
pealed from  the  -finding  of  the  Court  that  she  is 
not  entitled  to  relief  on  the  ground  that  the  deeds 
were  obtained   by   fraud. 

The  defendants  have  filed  the  following  assign- 
ment  of  errors: 

"The  Court  erred  in  finding:  (1)  That  Mr.  S. 
B.  Seat,  when  he  died,  held  the  real  and  personal 
estate  in  his  nam^  as  trustee  for  his  wife,  the 
complainant;  (2)  that  at  the  time  the  deeds  were 
executed,  Mrs.  Seat  was  incapable  of  understanding 
and  comprehending  transactions  of  the  magnitude 
of  the  one  in  question ;  (3)  that  Mrs.  Seat  did  not 
understand  what  she  was  doing  when  she  made 
the  conveyances  now  sought  to  be  canceUd;  (4) 
that  she  conveyed  the  property  mentioned  in  the 
deeds  without  intending  to  do  so;  (5)  that  she 
executed  the  conveyances  of,  and  to,  these  lands 
mentioned  in  the '  deeds,  believing  she  was  doing 
a   wholly   different    thing. 

"The  Court  erred  in  decreeing:  (6)  That  Mrs. 
Seat  executed  the  said  deeds  ignorantly  and  with- 
out understanding  the  real  contents  and  tenor  of 
the  same,  without  consideration,  and  under  the 
belief  that  she  was  doing  an  entirely  different  act 
by  the  execution  of  said  deeds;  (7)  that  the  deed 
be   canceled   and   the    title    to    the    property   therein 
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mentioned  be  divested  out  of  A.  J.  and  F.  P. 
McWhirter  and  be  vested  in  Mrs.  Seat,  as  it  was 
before  the  deeds  were  made;  (8)  that  said  defend: 
ants  make  a  reconveyance  within  thirty  days  from 
the  adjournment  of  the  Court,  or,  failing  to  do  so, 
the  Clerk  and  Master  make  one  in  their  names; 
(9)   that  the  defendants  pay   the  costs  of  this  cause. 

"The  Court  erred  in  not  decreeing:  (10)  That 
the  complainant's  bill  be  dismissed;  (11)  that  Mrs. 
Seat  did  fully  and  clearly  understand  and  compre- 
hend the  nature  and  object  of  the  deeds,  and  that 
she  then  executed  them  for  the  purpose  and  object 
therein  recited  and  expressed;  (12)  that  no  relief 
can  be  given  by  decree  upon  the  pleadings,  upon 
any  other  ground  than  that  the  conveyances  had 
been  procured  by  deception  or  fraud;  and,  as  the 
Court  found  that  the  evidence  did  not  sustain  the 
allegations  of  fraud,  that  the  bill  be  dismissed;  (13) 
that  the  conveyances  sought  to  be  canceled  are 
good,   valid,   and   shall   stand." 

The  deed  executed  by  Mrs.  Seat  to  the  Mc- 
Whirters,  conveying  the  Tennessee  property,  recites, 
viz.: 

'^The  transfer  and  conveyance  of,  and  relinquish- 
ment of  claims  to,  all  the  above-described  property, 
is  made  for  the  following  reasons,  and  upon  the 
following  consideration:  There  was  an  understand- 
ing between  S.  B.  Seat,  during  his  life-time,  and 
Mrs.  8.  M.  Seat,  his  wife,  that,  in  case  of  the 
death  of  said  S.  B.  Seat,  in  the  life-time  of  his 
wife,   S.    M.    Seat,    that    all    property   of    every   de- 
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scription  held  by  him,  whether  as  trustee  for  his 
wife  or  otherwise,  should  go  to  his  brothers,  A. 
J.  and  F.  P.  McWhirter,  after  giving  her  a  home 
for  life,  on  the  house  and  lot  where  they  live  at 
his  death,  and  making  out  of  his  estate  ample 
allowance  for  her  maintenance  and  support  during 
her  life,  in  the  same  style  and  comfort  in  which 
she  had  been  accustomed  to  live.  It  was  also 
agreed  and  understood  between  them,  the  said  S. 
B.  Seat  and  his  wife,  S.  M.  Seat,  that  the  sum 
of  $7,200,  which  had  come  to  the  hands  of  her 
husband  from  the  estate  of  her  brother.  Matt  An- 
derson, should  be  paid  to  her  out  of  the  estate  of 
her  husband.  *  *  *  To  the  end  therefore 
that  this  agreement  may  be  fully  carried  out, 
it  is  hereby  'understood  and  agreed  between  the 
parties  to  this  instrument,  that.  Mrs.  S.  M.  Seat 
shall,  for  her  natural  life,  occupy  the  house  where 
she  now  lives,  free  from  all  rents  and  charges,  and 
that  the  taxes  and  insurance  and  repairs  shall  be 
paid  by  the  said  A.  J.  and  F.  P.  McWhirter,  and 
that  she  shall .  have,  for  her  life,  the  use  and  ben- 
efit of  all  the  furniture  in  the  house,  horses,  car- 
riages, cows,  and  such  other  articles  or  things  on 
the  place^  as  she  may  require  for  her  comfort  and 
house-keeping;  and,  in  addition  to  the  above,  the 
said  A.  J.  and  F.  P.  McWhirter  are  to  pay  to 
the  said  S.  M.  Seat,  annually,  during  her  life-time, 
the  sum  of  $1,500  for  her  support  and  maintenance, 
or  more  if  it  should  be  required  for  maintaining 
her  comfortably   in    the    style   which    she    has    been 


552  NASHVILLE : 


Scat  V.  McWhirtcr. 


accustomed  to  live;  and  it  is  also  understood  and 
agreed  that  the  said  A.  J.  and  F.  P.  McWhirter 
are  to  pay  the  said  S.  M.  Seat  the  sum  of  $7,200, 
in  such  payments  as  she  may  require;  and  for 
the  payment  of  such  annbal  sum  for  her  support 
and  maintenance,  and  for  the  payment  to  her  of 
the  said  $7,200,  as  above  stated,  a  lien  is  hereby 
expressly  retained  on  all  the  property,  real  and 
personal,   hereby   conveyed." 

The  deed  to  Florida  property  recites  the  follow- 
ing consideration :  "  One  dollar  to  her  in  hand 
paid,  and  in  accordance  with  an  understanding  and 
agreement  between  her  and  her  deceased  husband, 
S.  B.  Seat,  the  said  Mrs.  S.  M.  Seat  has  granted," 
etc.  This  deed  was  put  to  record  in  Florida  on 
February    24,   1S93. 

In  entering  upon  this  investigation,  the  first 
question  that  presents  itself  is,  whether  Mrs.  Seat, , 
at  the  date  of  the  execution  of  these  con- 
veyances, was  possessed  of  sufficient  intelligence 
to  comprehend  the  nature  of  the  transaction. 
Secondly,  whether,  as  a  matter  of  fact,  she  did 
understand  the  transaction,  and  voluntarily  executed 
the  conveyances,  without  fraud  or  undue  influence 
on  the  part  of  the  defendants.  A  preliminary 
question,  however,  which  has  been  much  discussed 
at  the  bar,  must  be  settled,  and  that  is  whether 
the  property  conveyed  by  Mrs.  Seat  to  the  Mc- 
Whirters  was  the  property  of  S.  B.  Seat  or  was 
the  property  of  Mrs.  Seat,  or  such  as  arose  from 
the    accretions    of     her    separate    estate.       A    large 
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volume  of  testimony  has  been  taken  in  elucida- 
tion of  this  issue.  The  contention  of  complain- 
ant's counsel  is  that  all  this  property  belonged  to 
Mrs.  Seat  absolutely,  and  that  it  is  unnatural  and 
unreasonable  that  a  woman  in  her  right  mind 
would  understandingly  give  away  to  persons  who 
are  not  natural  objects  of  her  bounty,  such  a  large 
amount   of   property. 

On  the  other  hand,  the  insistence  of  defendant's 
counsel  is  that  the  property  conveyed  was  the  ab- 
solute estate  of  S.  B.  Seat,  although  held  by  him, 
for  many  years  prior  to  his  death,  under  the  guise 
of  a  trusteeship  for  his  wife,  and  that  the  convey- 
ance of  Mrs.  Seat  to  A.  J.  and  F.  P.  McWhirter 
was  simply  in  execution  of  the  oft-expressed'  de- 
sire of  her  husband  that  his  half-brothers  should 
inherit  his  estate  after  making  an  ample  allowance 
for  the   support   of   his  ^  wife. 

We  find  from  the  record  that  8.  B.  Seat,  about 
the  close  of  the  war,  was  indebted  several  hun- 
dred thousand  dollars,  and,  at  that  time,  he  was 
probably  worth  about  $25,000  or  $30,000,  which 
was  realized  from  the  sale  of  his  real  estate.  In 
order  to  effect  advantageous  compromises  with  his 
creditors,  he  covered  up  his '  property,  by  adopting 
a  supposititious  trusteeship  for  his  wife.  Mr.  Seat 
carried  on  his  financial  operations  under  this 
device  until  1891,  or  until  all  his  old  debts  had 
been  paid  or  adjusted,  when  he  began  to  withdraw 
his   property   from   the   cover   of  the   trusteeship. 

In   1869   Mr.   Seat   sent  A.  J.    McWhirter  $15,000 
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by  express,  with  which  to  buy  up  $425,000  of  old 
claims  held  against  him,  as  indorser,  by  the  Plant- 
ers' Bank  of  Tennessee.  McWhirter  accomplished 
the  purchase  of  this  large'  indebtedness  from  the 
bank,  and  transmitted  the  bills  and  notes  so  pur- 
•chased  to  his  brother,  S.  B.  Seat.  The  latter 
brought  suit  in  Chicago  on  some  of  this  paper, 
procured  judgment,  and  caused  execution  to  be 
levied  on  certain  valuable  lands,  which  were  sold, 
and  bought  in  the  name  of  A.  J.  McWhirter  and 
Mrs.  C.  II.  Smith  as  the  purchasers,  and  the  title  was 
vested  in  them  by  deeds  of  conveyance.  Mr.  Seat 
afterwards  sold  this  Chicago  property  for  $26,500. 
One-half  of  this  sum,  or  $13,250,  belonged  to  Mr. 
Seat,  and  was  realized  by  him  from  this  sale.  The 
property  called  the  home-place  in  the  record,  and 
worth  probably  $10,000,  was  bought  at  a  chancery 
sale  in  1867.  It  was  bid  off  in  the  name  of 
Matt  Anderson,  but  Mr.  Seat  furnished  the  money 
to  pay  for  it.  There  was  never  any  vestiture  or 
divestiture  of  title.  Mr.  Seat  took  possession  im- 
mediately, and  held  it  continuously  until  his  death. 
Mr.  Seat  also  purchased  an  orange  grove  in  Florida. 
He  first  purchased  a  two-fifths  interest  in  1881,  and 
the  remaining  interests  at  later  dates.  These  pur- 
chases were  made  by  him,  but  the  deeds  conveyed 
title  to  him  as  trustee  for  his  wife.  In  April, 
1891,  after  he  had  compromised  his  debts,  Mrs. 
Seat  conveyed  the  whole  title  to  him  individually, 
for  the  purpose  of  getting  the  title  out  of  him  as 
trustee. 
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Louis  Anderson,  witness  for  complainant,  states 
that  when  Mrs.  Seat  signed  the  deed  in  April, 
1891,  whereby  the  title  to  the  orange  grove  was 
passed  from  Mr.  Seat,  trustee,  to  Mr.  Seat  indi- 
vidually, she  asked  Mr.  Seat  why  he  did  not  do 
away  with  the  trusteeship  of  the  Tennessee  prop- 
erty also,  and  he  replied:  "We  will  let  that  stand 
as  it  is."  Mrs.  Seat  evidently  knew  that  the  trust 
was  employed  by  Mr.  Seat  to  protect  his  property 
while  he  was  compromising  his  debts.  Indeed,  Mrs. 
Seat  was  asked,  on  cross-examination,  referring  to 
his  trusteeship :  "  Was  not  the  reason  of  that  this : 
That  Mr.  Seat  had  failed,  and  he  felt  that  it  was 
largely  due  to  his  being  involved  through  others, 
and  that  the  debts  were  entirely  too -large  for  him 
to  handle,  and  it  was  necessary  for  him  to  put 
himself  in  a  position  so  that  he  could  make  a 
reasonable  compromise?"  She  answered:  "Yes,  sir; 
I  expect  it   was." 

It  is  insisted  by  counsel  for  complainants  that 
Mr.  Seat  had  neither  money  nor  property,  but  that 
Mrs.  Seat's  estate,  and  its  investments  and  reason- 
-able  profits,  afforded  largely  more  than  enough  to 
pay  for  all  the  property  purchased,  including  the 
Florida  property,  and  their  contention  is  that  the 
property,  at  the  death  of  Mr.  Seat,  all  belonged 
to  Mrs.  Seat.  We  will  now  inquire  what  property 
Mr.  Seat  owned  individually,  and  what  he  received 
from  his  wife  during  the  time  he  was  acting  as 
trustee. 

First,   we   are   of    opinion   the   record    shows   that 
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Mr.  Seat,  after  converting  his  real  estate  at  the 
close  of  the  war,  was  probably  worth  $25,000  in 
money.  It  is  also  shown  that  he  realized  $13,250 
from  the  sale  of  the  Chicago  property.  He  also 
received  commissions  amounting  to  $1,000  for  serv- 
ices as  administrator  of  Matt  Anderson's  estate; 
and  also  commissions  of  $1,000  as  administrator  of 
George  Anderson's  estate;  also  $2,212  commissions 
as  executor  of  James  Anderson's  estate;  also  $1,500 
charges  against  Susie  Anderson,  retained  out  of  the 
funds  of  the  estate  in  his  hands;  also  $2,900  from 
the  estate  of  his  step-father  and  mother,  Mr.  and 
Mrs.  G.  W.  McWhirter;  also  $2,750  excess  of  $2,000 
credited  on  account  of  commissions  in  purchase  of 
land  from  A.-  J.  McWhirter,  December  29,  1881. 
Mr.  Seat  purchased  for  himself  two  town  lots  in 
Clarksville,  in  1882,  at  the  price  of  $743,  which 
he  afterwards  sold,  in  1891  or  1892,  at  a  profit  of 
$2,645.  He  also  received  rent  every  year  from  the 
place  he  had  purchased  in  1881  from  A.  J.  Mc- 
Whirter,  and   also   from   the   Sam   Anderson   place. 

Our  next  inquiry  is  in  respect  to  the  property 
received  by  Mr.  Seat  during  these  years  which  be- 
longed  to   his   wife. 

First,  Mr.  Seat  collected  from  the  estate  of  Jas. 
Anderson,  who  was  the  father  of  Mrs.  Seat,  $6,- 
139.65,  and  from  the  personal  estate  of  Matt  An- 
derson, who  was  Mrs.  Seat's  brother,  $2,730.15,  and 
from  the  sale  of  the  Matt  Anderson  real  estate^ 
$7,  169.30,   making  together  the  sum   of    $16,039.40. 

It   is   insisted,    however,   by   complainant's  counsel 
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that  Mr.  Seat  was  chargeable  with  the  rents  and 
income  arising  from  Mrs.  Seat's  real  estate.  This 
contention  is  not  tenable,  for  two  reasons — to  wit, 
first,  the  proof  shows  the  real  estate  in  question 
was  simply  a  general  estate ;  secondly,  if  it  had 
been  vested  in  Mrs.  Seat,  as  a  technical  separate 
estate,  they  lived  together,  and  the  entire  manage- 
ment of  the  estate  was  left  to  Mr.  Seat.  Mrs. 
Seat  never  sought  to.  charge  him  with  these  rents 
during  his  life,  and  his  representative  cannot  be 
called  on  to  account  for  the  interest  or  rents  and 
profits.  Lishey  v.  Lishey,  6  Lea,  418;  Edgar  Jones, 
Guardian,  v.  Union  Bank  and  Trust  Co.,  MS., 
Nashville,  December   Term,  1893. 

We  are  also  of  opinion  that  it  appears  from 
the  facts  in  this  record  that,  when  Mr.  Seat  had 
settled  his  old  debts,  he  abandoned  the  trusteeship 
and  began  to  do  business  as  an  individual,  and 
use  the  trust  property  as  his  own.  As  evidence 
of  this  change  in  his  whole  course  of  business, 
about  two  years  before  his  death,  he  changed 
the  form  of  his  account  in  bank  from  S.  B.  Seat, 
trustee,  to  S.  B.  Seat.  In  March,  1891,  Mrs.  Seat 
joined  in  a  deed  conveying  the  legal  title  to  the 
orange  grove  to  him  individually.  In  1892  he  set- 
tled with  'his  wards,  and  (Conveyed  to  them,  in  pay- 
ment of  that  individual  indebtedness,  two  houses 
and  lots  in  Clarksville,  which  he  held  as 
trustee.  In  1884,  while  compromising  his  debts, 
he  purchased  with  his  own  money,  two  lots 
in     Nashville,      taking     the     title     to     himself,     as 
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trustee.  In  January,  1892,  he  sold  tliese  lots,, 
taking  notes  payable  to  himself  as  an  individual, 
and  not  as  trustee.  Many  other  facts  and  circum- 
stances could  be  mentioned  as  evidence  of  this 
change   in   his   course   of   dealing  with  his   property. 

We  are  of  the  opinion  that,  at  the  date  of 
Mr.  Beat's  death,  he  was  the  owner  of  all  the 
property,  excepting  the  farm  in  the  bend,  which 
is  not  included  in  the  McWhirter  conveyances, 
and  the  $16,039.40  received  from  the  estates  of  Jas. 
and!   Matt  Anderson. 

It  appears  from  the  record  that  the  most  affec- 
tionate and  fraternal  relations  had  always  existed 
between  Mr.  Seat  and  his  two  half-brothers,  who- 
were  the  only  relatives  he  had  living  bound  to- 
him  by  the  ties  of  blood.  It  also  appears  that 
the  most  cordial  and  friendly  relations  had  always 
existed  between  Mrs.  Seat  and  the  McWhirters. 
There  is  evidence  tending  to  show  that  Mr.  Seat 
had  expressed  a  desire  that  his  estate  should  be 
inherited  by  his  half-brothers,  after  making  an 
ample  allowance  for  his  wife.  There  is  also  evi- 
dence tending  to  show  that  Mrs.  Seat  knew  the 
wishes  of  her  husband  in  respect  to  the  disposi- 
tion of  his  property,  and  desired  to  have  them 
carried   out. 

The  disposition  of  these  preliminary  questions 
brings  us  to  the  consideration  of  the  main  issue 
in  the  case^ — to  wit,  the  execution  of  the  instru- 
ments  which  are  sought  to  be  annulled.  It  is  in- 
sisted by  defendants  that  these  deeds  were  executed 
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by  Mrs.  Seat  understandingly,  in  accordance  with 
Mr.  Seat's  wishes,  and  there  was  no  misapprehen- 
sion,  deception,    or  fraud. 

It  appears  from  the  record  that  Mrs.  Seat  is  a 
lady  sixty-seven  years  of  age.  She  is  described 
by  Mrs.  Bryce  Stewart,  one  of  the  principal  wit- 
nesses,  "as  a  woman  of  fine  mind;  reads  a  great 
deal;  never  impulsive  and  rarely  demonstrative; 
strictly  honest  and  truthful;  and,  further,  that  she 
is  a  retiring  woman,  and  talks  very  little."  Louis 
Anderson,  her  nephew,  testifies  that  she  is  igno- 
rant of  all  forms  of  business,  but  that  she  is  a 
woman  of  unusual  intelligence  and  good  judgment, 
and  was  always  *  consulted  by  her  husband  when 
he  contemplated  an  investment.  Mrs.  Stewart  was 
asked  if  Mrs.  Seat's  condition  mentally,  after  her 
husband's  death,  was  other  than  natural  under  all 
the  circumstances.  Her  reply  was :  "  No,  I  think 
not;  am  sure  not."  Such  was  the  mental  and 
personal  character  of  Mrs.  Seat,  as  portrayed  by 
two   of    her   principal   witnesses. 

On  February  13,  1893,  succeeding  the  death  of 
Mr.  Seat,  which  occurred  on  February  4  of  the 
same  year,  Messrs.  A.  J.  and  F.  P.  McWhirter 
went  to  Clarksville,  and  on  February  15  the  trans- 
fer of  the  property  was  agreed  upon.  The  ques- 
tion arose  in  respect  to  the  counsel  that  should 
be  employed  to  draft  the  instruments.  They  read- 
ily agreed  upon  Col.  John  F.  House,  who  had 
always  acted  as  Mr.  Seat's  counsel.  Mrs.  Seat  re- 
marked:   "Get   Mr.  House,  and   if  you   cannot   find 
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Mr.  House,  get  Mr.  Savage,  and  have  the  papers 
drawn."  F.  P.  McWhirter  stated  that  Colonel 
House  could  represent  both  sides  in  the  matter. 
Colonel  House  was  accordingly  employed,  and  he 
states  that,  at  the  time  of  his  retainer,  Mr.  Fount 
McWhirter  remarked :  "  We  want  you  to  give 
Mrs.  Seat's  side  attention  in  this  matter  as  well 
as  ours."  When  they  had  all  assembled  at  the 
residence  of  Mrs.  Seat,  Mr.  F.  P.  McWhirter  again 
remarked  to  Colonel  House,  in  the  presence  of 
Mrs.  Seat,  that  Colonel  House  was  there  to  act 
for  both  parties.  Col.  John  F.  House,  in  his  dep- 
osition, describes  what  occurred  at  the  residence, 
as   follows : 

^^ Question  12.  Now  state,  when  you  got  to  Mrs. 
Seat's,   what  then   occurred? 

^^Answer.  When  we  got  there  Mrs.  Seat  was 
there,  and  A.  J.  and  F.  P.  McWhirter,  who  went 
there  with  me.  We  went  into  the  room  where 
Mrs.  Seat  was,  and  I  spoke  to  her,  giving  her 
the  usual  salutation,  and  this  matter  was  all  talked 
over  in  her  presence — what  was  to  be  done,  what 
provision  was  to  be  made  for  her,  what  was  to 
be  conveyed  to  them;  and  it  was  spoken  of  as 
understood  between  her  and  Mr.  Seat  what  was  to 
be  done.  Mrs.  Seat  did  very  little  talking,  but 
the  McWhirters  stated  over  in  her  presence  what 
they  had  stated  in  my  office — substantially  the  same 
they  had  said  to  me  in  my  office.  That  was,  the 
portion  of  it  that  was  to  be  given  her.  And  one 
of  the   McWhirters   remarked   to   me   in    Mrs.  Seat's 
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presence,  '  We  want ,  you  to  act  for  Mrs.  Seat  as 
well  as  for  us.'  Well,  in  reference  to  their  giving 
her  one-third  of  the  proceeds  of  the  income  derived 
from  the  estate,  I  suggested  that  perhaps  it  would 
be  better,  if  Mrs.  Seat  was  to  be  provided  for,  that 
a  certain  sum  be  paid  her  instead  of  paying  her 
one-third  of  the  profits  of  the  estate.  I  went  on 
to  say,  further,  that  I  supposed  there  was  not  much 
profit  in  that  orange  grove,  that  I  understood  some 
years  it  was  profitable  and  some  years  it  was  not; 
and  if  provision  was  to  be  made  for  her,  it  ought 
to  be  made  a  certain  sum,  and  not,  such  a  de- 
pendence put  on  the  profits  of  the  property.  Of 
course  I  did  not  suggest  as  to  the  amount  to  be 
paid  her.  They  all  seemed  to  agree  to  it,  that 
there  should  be  some  certain  sum  to  go  to  her 
instead  of  one-third  of  the  profits  for  life.  Well, 
then  'Fount'  McWhirter  (I  think  it  was)  spoke 
up  and  said — I  do  not  know  whether  he  said  he 
had  learned  it  from  Mr.  Seat's  papers  or  not,  but 
he  had  ^  learned  it  in  some  way — that  Mr.  Seat's 
family  expenses  had  been  about  $1,800  a  year,  and 
he  mentioned  that  sum.  Mrs.  Seat  spoke  up  and 
said  that  that  was  too  much,  that  she  did  not 
need  that  much.  And  they  went  on  to  discuss 
that,  and,  in  talking  about  the  matter,  she  spoke 
of  the  rents  she  got  from  the  place  up  here  in 
Davidson  County.  My  recollection  now  is  that 
these  rents  amounted  to  about  $800  or  $900.  Well, 
the  discussion  went  on  about  $1,800  being  too 
much,   and    finally   the    sum    of    $1,500    was    agreed 
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upon  as  about  what  she  would  need.  And  in 
talking  the  matter  over  in  that  way,  it  was  all 
spoken  about  there  before  her  that  they  were  to 
pay  her  this  $7,200  that  Mr.  Seat  got,  as  I  under- 
stood from  their  conversation,  from  Matt  Anderson's 
estate.  That  was  to  be  paid  her  absolutely,  and 
then  this  $1,500  a  year,  and  she  was  to  have  the 
furniture  and  the  house  and  the  carriage,  and 
they  were  to  pay — ray  recollection  now  is — the 
insurance  and  taxes  on  the  place.  Now,  after 
this  conversation,  I  then  remarked,  *  I  think  I  un- 
derstand what  you  all  want,'  and  I  got  up  and 
left." 

Also : 

^^ Question  2.  You  say  that  something  was  said 
about  Mr.,  and  Mrs.  Seat  understanding  that  [at] 
his  death  the  McWhirters  were  to  have  the  prop- 
erty. Was  this  not  said  by  the  McWhirters,  and 
not  by   Mrs.   Seat? 

^^Answer.  Yes,  the  McWhirters  made  the  state- 
ment in  Mrs.  Seat's  presence,  and  I  understood  her 
to   assent   to   it.  • 

^^  Question  4.  Did  not  the  McWhirters  say  in 
Mrs.  Seat's  presence,  both  on  the  occasion  when 
you  were  there  with  them,  and  on  the  occasion 
when  Messrs.  McRea  and  Lupton  were  there;  and 
did  not  George  McWhirter,  on  the  occasion  last 
[mentioned],  also  say,  in  substance,  as  follows: 
'We  want  to  save  Mrs.  Seat  all  trouble  in  settling 
up  this  estate,  and  we  want  to  see  that  she  is 
properly   cared   for  and   maintained?' 
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^'Answer.  It  was  stated  by  the  McWhirters,  one 
or  both,  on  one  of  the  occasions,  perhaps  bo.th, 
that  they  wished  the  amplest  provisions  made  for 
Mrs.  Seat,  so  that  she  should  want  for  nothing, 
or  have  no  trouble  about  her  comfortable  mainte- 
nance, but  I  do  not  remember  their  saying  that 
they  wished  her  to  have  no  trouble  about  settling 
up   the   estate." 

It  will  be  observed  that  Colonel  House  states 
that  this  disposition  of  the  property  was  spoken  of 
on  that  occasion  as  understood  between  Mr.  and 
Mrs.  Seat.  On  cross-examination.  Colonel  House  was 
asked  if  this  remark  was  not  made  by  the  Mc- 
Whirters, and  not  by  Mrs.  Seat.  He  jeplied :  "  Yes, 
the  McWhirters  made  the  statement  in  Mrs.  Seat's 
presence,  and  I  understood  her  to  assent  to  it." 
Again,  it  was  Colonel  House's  suggestion  that  a 
fixed,  definite  annuity  should  be  provided  for  Mrs. 
Seat,  rather  than  that  she  should  depend  upon 
one-third  of  the  very  irregular  income  of  the  es- 
tate. This  was  on  account  of  the  fact  that  the 
pear  orchard  had  never  produced  any  thing,  and 
the  orange  grove  in  Florida  sometimes  failed  to 
pay  expenses. 

Mrs.  Seat  does  not  remember  the  interview  de- 
scribed by  Colonel  House,  but  she  admits  the  sub- 
jects just  mentioned  were  dis/^ussed  at  the  final  inter- 
view, when  the  deeds  were  signe<l.  Colonel  Hou-*^, 
in  the  preparation  of  the  deeds,  inserted  two  clau«*f«», 
especially  designed  for  the  protection  of  Mrs.  Hz-at 
— ^to   wit,    first,   that   she   should    receive    $1,500   per 


564  NASHVILLE : 


Seat  V.  McWhirter. 


annum,  and  more,  if  necessary  to  support  and  main- 
tain her  properly.  Secondly,  that  all  payments  due 
for  her  support  should  be  liens  on  all  the  Tennes- 
see property  conveyed.  It  appears  that,  on  the  day 
following  the  first  interview.  Colonel  House,  having 
prepared  the  deeds,  took  them  to  Mrs.  Seat  to  be 
executed.  All  the  parties  were  present.  Colonel 
House  states  that  he  read  over  the  deeds  clearly 
and  slowly.  That  Mrs,  Seat  expressed  herself  as 
satisfied,  and  signed  them.  C.  B.  Ewing,  the  Clerk 
who  took  her  acknowledgment,  states  that,  when  he 
came  in,  .Colonel  House  said :  "  I  have  explained 
them  fully,  and  she  understands  their  contents;" 
and  that  Mrs.  Seat,  in  reply,  said  to  him:  "I  un- 
derstand  and  acknowledge  them."  Colonel  House 
was  asked :  "  What  were  the  indications  as  to  Mrs. 
Seat's  mental  capacity  at  the  time  of  their  inter- 
view?" He  answered:  "Well,  I  would  say  that  it 
did  not  occur  to  me  to  question  her  capacity.  She 
did  not  talk  much,  but,  of  course,  I  inferred  that 
was  attributable  to  her  recent  bereavement.  She 
seemed,  as  far  as  I  could  judge,  to  be  all  right.  I 
saw  nothing  to  the  contrary,  or  had  any  suspicion 
to  the   contrary." 

Judge  Tyler  was  called  as  a  witness  by  counsel 
of  complainant  to  testify  in  respect  to  her  inca- 
pacity. Judge  Tyler,  as  Judge  of  the  County 
Court,  called  at  Mrs.  Seat's  residence,  the  day  the 
deeds  were  executed,  and  took  her  acknowledg- 
ment as  surety  upon  the  administrator's  bond. 
This     witness     was     interrogated     especially     as     to 
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Mrs.  Seat's  mental  condition,  and  said  she  looked 
subdued  and  very  sad,  but  that  he  could  not 
speak  as  to  her  mental  condition.  The  convey- 
ance to  the  McWhirters  was  made  after  Judge 
Tyler's  visit — on  the  same  day.  It  is  true,  that 
one  of  the  witnesses  to  the  deeds,  Mr.  J.  B.  Os- 
born,  did  testify  that  Mrs.  Seat  said  nothing  to 
anybody,  and  acted  in  a  dazed  sort  of  way,  and 
gives  it  as  his  impression  that  she  lacked  under- 
standing at  the  time.  This  witness?  does  not  ap- 
pear to  have  known  Mrs.  Seat  very  well,  or  to 
have  been  much  in  her  company.  Upon  the  other 
hand,  Mr.  Bryce  Stewart,  Mr.  Garrard,  Mr.  McRae, 
Mr.  Louis  Anderson,  Mr.  Martin,  and  Mr.  Ford — 
all  old  friends  and  some  of  them  relatives  of  Mrs. 
Seat— were  examined  as  witnesses  in  this  case,  and 
not  one  of  them  has  testified  even  to  a  suspicion 
of  Mrs.  Seat's  mental  unsoundness  or  want  of  ca- 
pacity   or    understanding. 

Another  phase  of  this  case  remains  to  be  no- 
ticed. It  appears  that,  after  these  conveyances 
wero  executed  and  registered,  some  dissatisfaction 
arose  among  the  relatives  of  Mrs.  Seat  who  were 
expectant  heirs  to  this  estate.  It  appears  that  a 
niece  of  Mrs.  Seat  talked  to  Mrs.  Seat  so  much 
upon  this  subject,  that,  in  the  language  of  Mrs. 
Seat,  it  "  nearly  ran  her  wild."  Mrs.  Seat  herself, 
up  to  this  time,  had  expressed  no  dissatisfaction 
whatever,  but  serious  imputations  were  cast  upon 
the  McWhirters  by  some  of  Mrs.  Seat's  relatives 
and    friends. 
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The  McWhirters  returned  to  ClarkavlUe  and  ar- 
ranged an  interview  with  Mrs.  Sekt.  Col.  John 
F.  House,  Dr.  Lupton  (Mrs.  Seat's  pastor),  Mr. 
McRae  (president  of  a  bank),  and  Miss  Howard, 
all  friends  of  Mrs.  Seat,  were  invited  to  be  present, 
and  did  attend  the  interview.  Colonel  House,  in 
his  deposition,  describes  what  occurred  at  that  in- 
terview. He  states:  "When  I  got  to  the  house 
Miss  Sallie  Howard  was  in  the  room,  Mr.  Lupton, 
the  Presbyterian  minister,  George  McWhirter,  Mr. 
McRae,  F.  P.  and  A.  J.  McWhirter,  Mr.  F.  P. 
McWhirter  stated  to  those  persons  present  that 
there  had  been  reports  put  out  to  the  effect  that 
he  and  his  brother  had  come  down  there  and 
overreached  Mrs.  Seat,  and  taken  advantage  of  her 
position,  and  got  her  to  convey  her  property  to 
them,  perpetrating  a  fraud  on  her,  and  this  impu- 
tation he  did  not  propose  to  rest  under;  he  wanted 
to  say,  in  the  presence  of  all  these  persons  there 
assembled,  and  before  Mrs.  Seat,  that  he  would 
not,  for  all  he  and  his  brother  were  worth,  do 
her  an  injury,  or  do  any  thing  in  reference  to  that 
property  that  did  not  meet,  with  her  approval,  and 
wanted  to  say  to  her,  in  the  presence  of  all  these 
persons  there,  *If  you  are  dissatisfied  with  these 
conveyances,  we  stand  ready  to  make  any  altera- 
tion in  them  you  want  to  make — fix  that  property 
as  you  want  it  fixed,  or  any  alteration  that  you 
want  in  it.'  Well,"  says  Colonel  House,  "he  made 
quite  a  talk,  protesting,  or  rather  replying,  to  those 
charges   which   had  been   brought   against    him   eon- 


DECEMBER  TERM,  1893.  567 

Seat  V,  McWhirter. 

•cerning  the  property  and  his  methods.  I  cannot, 
of*  course,  repeat  every  thing  he  said  now,  but  he 
wound  up  what  he  had  to  say  by  saying:  'Now, 
if  you  are  dissatisfied  with  this  thing,  my  brother 
and  I  are  down  here  prepared  to  make  any  alter- 
ation or  change,  or  fix  this  thing  any  way  you 
want  it  fixed.'  Well,  Mrs.  Seat  made  no  reply  to 
that  that  I  heard  at  all.  Miss  Sallie  Howard,  as 
I  now  recollect,  turned  to  Mrs.  Seat,  and  said: 
'Mrs.  Seat,  why  don't  you  say  what  you  want 
done?'  I  did  not  hear  any  reply  to  that.  (A.  J. 
McWhirter  testifies  that  Mrs.  Seat's  reply  was,  viz. : 
'I  have  not  said  that  I  want  any  thing  done.') 
George  McWhirter,  the  son  of  A.  J.  McWhirter, 
then  said:  'Aunt  Sue,  understand  that  this  is  the 
proposition  of  the  McWhirters;  they  are  willing  to 
make  any  alteration  in  regard  to  this  property  in 
these  deeds  that  you  want  made,  or  convey  this 
property  back  to  you,  and  undo  all  that  has  been 
done.'  Well,"  continues  Colonel  House,  "Mrs.  Seat 
still  made  no  reply.  George  McWhirter  went  on 
further  to  say :  '  If  you  ain't  prepared  now,  Aunt 
Sue,  just  take  your  own  time  and  think  about  the 
thing.  If  you  have  got  any  friends  you  want  to 
consult,  consult  them.  If  you  are  not  prepared  to 
make  any  answer  now,  take  your  own  time.'  At 
that  juncture  I  remarked  to  Mrs.  Seat  (I  was  at 
the  first  of  the  dissatisfaction  of  the  thing,  and 
had  not  heard  any  thing  of  the  sort):  'Take  your 
own  time  about  this  thing.  You  may  have  some 
friend  you  want   to   consult,   or   may,  perhaps,  want 
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to  consult  Bome  attorney  about  this  thing.  Take 
your  own  time  and  give  your  answer,  or  take 
your  course.'" 

Colonel  House  further  stated  that,  at  the  request 
of  F.  P.  McWhirter,  he  stated  in  brief  to  the  per- 
sons there  assembled  what  the  deeds  contained  and 
conveyed.  He  also  narrated  the  conversation  and 
discussion  between  them  at  the  time  the  contract 
was  drawn.  Colonel  House  said  further  that  when 
George  McWhirter  made  the  proposition,  or  offer, 
to  cancel  the  deeds  if  Mrs.  Seat  desired  it,  both 
A.  J.  and  F.  P.  McWhirter  readily  assented.  With- 
out doing  any  thing  further,  this  interview  closed, 
and   the   parties   all   retired. 

It  appears  from  the  record  the  McWhirters  left 
Clarksville  that  evening  with  no  claim  of  dissatis- 
faction from  Mrs.  Seat,  but  with  the  standing  prop- 
osition to  alter  or  cancel  the  deeds  if  notified  by 
Mrs.  Seat  that  she  was  dissatisfied.  Up  to  this 
time  Mrs.  Seat  herself  had  not  exprepsed  any  dis- 
satisfaction. The  defendants  received  no  communi- 
cation that  Mrs.  Seat  desired  any  thing  until  the 
bill  was  filed,  on  the  third  of  March,  1898,  charg- 
ing the  defendants  with  gross  fraud  and  deception 
in  obtaining  the  deeds,  and  enjoining  them  against 
disposing  of  the  property.  The  Chancellor  found 
that  the  allegations  of  fraud  in  the  bill  are  not 
sustained  by  the  evidence,  and  in  this  conclusion 
we  concur.  We  are  of  opinion  the  charges  of 
fraud  are  wholly  unwarranted,  and  without  founda- 
tion   in   fact.     The   Chancellor,   however,   found   that 
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Mrs.  Seat  was  incapable  of  understanding  and  com- 
prehending transactions  of  the  magnitude  of  the 
one  in  question,  and  that  she  executed  the  two  deeds 
ignorantly  and  without  understanding  the  real  con- 
tents and  tenor  of  the  same,  and  without  consid- 
eration, and  with  the  belief  that  she  was  doing  an 
entirely  different  act  by  the  execution  of  the  pa- 
pers.  We  are  of  opinion  that  the  great  prepon- 
derance  of  the  evidence  is  against  the  finding  of 
the  Chancellor  on  the  proposition  last  announced. 
We  are  of  opinion  Mrs.  Seat  was  fully  capable 
of  understanding  and  appreciating  what  she  was 
doing  when  she  made  the  deeds,  and-  did  compre- 
hend the  nature  of  the  transaction.  The  law  upon 
the  subject  of  capacity  and  undue  influence  is,  that 
where  the  maker  of  a  voluntary  conveyance  is 
capable  of  doing  the  act,  and  there  is  no  fraud, 
no  concealment,  and  no  advantage  taken,  the  Court 
will  not  interpose.  Hadley  v.  Latimer^  3  Yer.,  537; 
Coffee  V.   Buffin,   4   Cold.,   514. 

« 

The  law  does  not  require  that  persons  shall  be 
able  to  dispose  of  their  property  "with  judgment 
and  discretion "  in  order  to  the  validity  of  a  con- 
veyance. It  is  sufficient  if  they  understand  what 
they  are  about.  Paine  v.  Roberts^  82  N.  C,  453 
(1880). 

The  fact  that  grantees  advised  and  encouraged 
the  execution  of  the  voluntary  deeds,  does  not 
impair  the  validity  of  the  instruments,  unless 
the     free     agency     of     the     grantor    was    destroyed. 
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670716  V.  Wilhern,  88  111.,  108;  Rot  v.  Taylor,  45 
III.,   486. 

There  is  no  groand  shown  in  this  record  upon 
which   the   deeds   should   be   annulled. 

The  decree  of  the  Chancellor  is  reversed,  and 
the   bill   is   dismissed. 
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JACKSON,   APRIL    TERM,  1894. 


Hdnier  IK  Memphis. 
(Jackson.     May   22,   1894.) 

ri.  Taxation.     Ef^fd  of  clause  **tn  lieu  of  all  other  taxes.'' 

A  statute  imposing  upon  each  insurance  agent  or  firm  doing  business 
in  this  State  a  specific  State  privilege  tax  declared  to  be  "  in  lieu  of 
all  other  tax,'*  repeals,  by  implication,  an  earlier  statute  levying  a 
specific  municipal  privilege  tax  upon  agents  of  foreign  insurance 
companies  doing  business  in  a  named  taxing  district. 

Acts  construed:  Acts  1893,  Ch.  89;  Acts  1879,  Ch.  84. 

.2.  Statutes.     Repeal  by  implication. 

Doctrine  re-affirmed  that  repeals  of  statutes  by  implication  are  not 
favored,  and  that  a  later  statute  will  not  be  held  to  operate  as  a  repeal 
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of  an  earlier  one  unless  the  repugnance  and  conflict  between  them  is 
such  that  they  cannot  stand  together. 

Cases  cited  and  approved :  Insurance  Co.  v.  Taxing  District,  4  Lea, 
644;  Maney  v.  State,  6  Lea,  221 ;  Knoxville  v,  Lewis,  12  Lea,  181; 
Ballentine  v.  Pulaski,  15  Lea,  633;  The  Druggist  Cases,  85  Tenn., 
450;  Poe  V,  State,  85  Tenn.,  495;  Terrell  v.  State,  86  Tenn.,  523^ 


FROM   SHELBY. 


Appeal  in  error  from  the  Circuit  Court  of  Shelby 
County.     L.   H.   Estbs,   J. 

TuRLBY  &  Wright  and  Malonb  &  Malone  for 
Hunter. 

Mbtcalf   &   Walker  for    Memphis. 

Caldwell,  J.  This  is  an  agreed  case  between 
the  city  of  Memphis  on  one  side,  and  F.  B. 
Hunter  and  F.  W.  Smith  on  the  other  side,  in- 
volving the  question  of  the  liability  of  insurance 
agents  to   municipal  privilege   taxation. 

The  Circuit  Judge  decided  the  question  in  favor 
of  the  city,  and  Hunter  and  Smith  appealed  in  error. 

The  Legislature  of  1879  laid  an  annual  municipal 
privilege  tax  of  $200,  for  each  company  represented, 
upon  agents  of  foreign  insurance  companies  having 
offices  and  doing  business  in  the  Taxing  District 
of    Shelby    County.      Acts    1879,     Ch.    84,    Sec.    7,. 
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Sub-sec.  54.  The  amount  of  that  tax  was  reduced 
to  $100  per  annum  in  1881.  Acts  1881,  Ch.  96, 
Sec.   18. 

The  Taxing  District  of  Shelby  County  having 
been  abolished,  ample  taxing  power,  and  the  benefit 
of  all  laws  imposing  privilege  taxes  in  her  favor, 
were  expressly  conferred  upon  the  city  of  Memphis, 
as  her  successor,  by  Sections  4  and  5,  Chapter  84, 
Acts   of  1893. 

Subsequently,  the  general  revenue  bill  of  1898 
was  passed;  and,  by  the  fourth  section  thereof,  it 
was  provided  that  each  insurance  agent  or  firm 
doing  business  in  this  State,  in  counties  of  50,000 
inhabitants  or  over,  shall  annually  pay  the  sum  of 
$20  as  a  State  privilege  tax,  "in  lieu  of  all  other 
tax."      Acts  1893,  Ch.   89,  Sec.  4,  pp.   123   and  134. 

The  plaintiffs  in  error  have  offices  and  do  busi- 
ness in  the  city  of  Memphis,  as  agents  of  foreign 
insurance  companies,  Hunter  representing  two  com- 
panies and  Smith  representing  one.  As  such  agents, 
each  of  them,  in  pursuance  of  the  requirement  of 
Section  4,  Chapter  89,  Acts  of  1893,  paid  to  the 
Treasurer  of  the  State  the  sum  of  $20,  as  a  State 
privilege   tax   for   the   year  1894. 

Thereafter,  the  city  of  Memphis  demanded  of 
them  a  municipal  privilege  tax  of  $100  for  each 
company  represented,  for  the  same  year,  1894. 
This  demand  was  made  by  virtue  of  Section  18, 
Chapter   96,   Acts   of  1881,   already   mentioned. 

Hunter  and  Smith  refused  to  pay  the  tax  thus 
demanded,   upon  the  ground,  as  contended  by  them. 
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that  the  law  under  which  it  was  claimed  ha<l  been> 
repealed  by  the  subsequent  provision,  under  which 
they   had   paid   the   $20   each    to   the    State. 

The  Act  of  1893  cannot  operate  as  an  express^ 
repeal  of  the  Act  of  1881,  for  the  reason  that 
it  does  not  recite  in  its  caption,  or  otherwise,  the 
title  or  substance  of  the  latter  Act,  as  reqtfired 
by  Section  17,  Article  II.,  of  the  Constitu- 
tion. Such  recital  is  essential  to  the  validity  of 
every  express  repeal;  but  not  in  case  of  implied 
repeals,  the  latter  not  falling  within  the  consti- 
tutional requirement.  If  there  be  any  valid  re- 
peal  in  the  present  instance,  it  must  be  implied. 
To  constitute  a  repeal  by  implication,  there  must 
be  such  repugnance  or  conflict  between  the  posi- 
tive and  material  provisions  of  the  different  Acts 
that  they  cannot  stand  together.  There  is  no  such 
repugnance  or  conflict  where  one  Act  simply  lays 
a  municipal  privilege  tax,  and  another  lays  a  State 
privilege  tax,  without  more,  upon  the  same  person 
or  business.  Such  Acts  may  co-exist  without  the 
slightest  interference  the  one  with  the  other,  the 
two  taxes  being  separate  and  distinct.  The  impo- 
sition of  the  one  tax  is  not,  of  itself,  an  exemp- 
tion from  the  other.  It  is  entirely  competent,  if 
not  usual,  for  the  Legislature  to  require  the  same 
person  or  business  to  pay  a  municipal  privilege  tax 
and  also  a  State  privilege  tax  for  the  same  period 
of  /time,  or  by  the  year.  Indeed,  both  may  be 
imposed   by   the   same   Act,   or  by   different   Acts. 

The   Act   of    18^1   laid   a  municipal    tax,   the   Act 
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of  1893  a  State  tax;  and,  if  that  were  all,  both 
would  certainly  be  collectible.  But  that  is  not  all. 
The  Act  of  1893  did  not  stop  with  the  mere  im- 
position of  a  tax  in  favor  of  the  State ;  it  went 
further,  and  said  that  the  State  tax  thereby  im- 
posed should  be  "in  lieu  of  all  other  tax."  If, 
"in  lieu  of  all  other  tax"  (meaning  privilege  tax), 
then  no  other  tax,  previously  laid,  was  thereafter 
authorized   or  valid. 

It  is  true  that  there  is  not  any  repugnance  or 
conflict  between  a  mere  municipal  tax  and  a  mere 
State  tax ;  but  there  is  the  greatest  possible  repug- 
nance and  conflict  between  a  municipal  tax  and  a 
State  tax  in  lieu  of  all  other  tax.  They  cannot  co- 
exist. 

A  State  privilege  tax  or  a  municipal  privilege 
tax,  upon  a  particular  person  or  business,  in  lieu 
of  .all  other  tax,  covers  the  whole  domain  of  priv- 
ilege taxation  that  the  Legislature  intends  shall  be 
occupied,  and  excludes  every  other  privilege  tax, 
as  to  such  person  or  business,  until  further  legis- 
lation with  respect  thereto  shall  be  had.  The 
phrase,  "  in  lieu  of  all  other  tax,"  is  a  posftive 
exclusion  of  every  other  privilege  tax.  It  has  no 
other  ofloice   or   meaning, 

It  follows,  therefore,  that  the  municipal  privilege 
tax  laid  upon  insurance  agents  by  the  Act  of  1881 
was  impliedly  repealed  by  that  part  of  the  Act  of 
1893  which  imposed  upon  them  la  State  privilege 
tax   "in   lieu   of    all   other  tax." 

The   doctrine   of    repeal    by   implication   has   been. 


1 
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recognized  and  applied  in  several  declBions  of  this 
Court.  Home  Insurance  Co,  v.  Taxing  District^  4 
Lea,  644;  Maney  v.  The  State^  6  Lea,  221;  Knox- 
ville  V.  Lewis,  12  Lea,  181 ;  Ballentine  v.  Pulaskiy 
15  Lea,  633;  The  Druggist  Cases,  85  Tenn.,  450; 
Poe  V.  The  State,  lb.,  495;  Terrell  v.  TAe  State, 
86   Tenn.,   523;   etc. 

In  the  first  case  mentioned,  it  was  held  that 
the  words,  "which  shall  be  in  lieu  of  all  other 
taxes,"  occurring  in  the  Act  of  1875,  were  them- 
selves  impliedly  repealed  by  the  Act  of  1879, 
which   imposed  an   additional   tax. 

Reverse,  and  enter  judgment  here  for  plaintiffs 
in    error. 
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{Jackson.      June   4,   1894.) 

1.  Mortgage.     Of  opera-house, 

A  mortgage  by  an  incorporated  opera-house  company,  made  after 
purchase  of  lot  and  while  theater  buildings  are  in  course  of  erection 
thereon,  conveying  the  lot  *'and  all  the  buildings  and  improvements 
thereon,  or  to  be  erected  thereon,"  operates  to  pass  all  furniture, 
fixtures,  and  furnishings  then  or  thereafter  placed  in  the  theater 
building  and  essential  to  its  successful  operation.    (Post^pp,  S^S-5^7* ) 

Case  cited  and  approved :  Halley  v.  Alloway,  lo  Lea,  524. 

2.  Same.     Liabilily  for  taxes. 

The  purchaser  of  real  estate  at  mortgage  sale  is  liable  for  taxes  accrued 
thereon  for  the  year  of  the  sale,  which  are  not  due  and  have  not  been 
assessed  at  that  date,  when  the  mortgage,  though  containing  covenant 
against  incumbrances,  provides  that  '*all  past-due  taxes"  shall  be 
paid  out  of  the  purchase-price,  and  public  announceinent  is  made  at 
the  sale  that  the  purchaser  must  pay  the  taxes  of  that  year.  (Post, 
PP'5S7.S88.) 

3.  Same.     Purchaser's  claim  to  rents  of  leased  property. 

The  purchaser  at  mortgage  sale  of  an  opera-house  then  leased  for  a 
rental  payable  in  quarterly  installments,  is  not  entitled  to  that  por- 
tion of  a  quarter's  rental  that  accrues  between  date  of  sale  and  the 
date  of  his  full  compliance  with  its  terms,  when  the  purchaser  is  the 
sole  cause  of  delay.     (Post^  p.  j88.) 

4.  Taxation  of  Costs.     Is  a  matter  of  discretion. 

The  taxation  of  costs  in  equity  causes  is  very  largely  in  the  discretion 

^  For  a  note  on  the  question  when  taxes  become  a  lien  or  incumbrance  on  land,  see 
Craij^v.  Summers,  15  L.  R.  A.,  236. 
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of  the  Chancellor^  and  will  not  be  disturbed  unless  there  has  been 
manifest  and  palpable  abuse  of  that  discretion.     {Post,  pp-S^^iS^9'} 


FROM     SHELBT. 


Appeal  from  Chancery  Court  of  Shelby  County. 
W.   D.   Beard,   Ch. 

Metoalf   &   Walker   for   Complainants. 

TuRLBY  &  Wright,  H.  C.  Warinner,  D.  E. 
Myers,  and  W.  M.  Randolph  &  Sons  for  De- 
fendants. 

Bright,  J.  This  was  a  bill  filed  in  the  Chan- 
cery Court  of  Shelby  County  by  Charles  N.  Gros- 
venor and  Noland  Fontaine,  as  trustees  under  two 
mortgages  executed  to  them  by  the  Grand  Opera- 
house  Company,  against  W.  D.  Bethell,  the  pur- 
chaser of  the  Grand  Opera-house  at  a  sale  made 
under  the  first  mortgage;  also  against  the  Conti- 
nental National  and  First  National  Banks  of  Mem- 
phis, as  representing  the  first  mortgage  bondholders; 
also  against  the  (^rand  Opera-house  Company;  also 
against  W.  M.  Randolph  and  others,  representing 
the  interest  of  the  second  mortgage  bondholders; 
and  also  against  Fritz  Staub  and  other  lessees  of 
the   Grand  Opera-house   building — 
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First, — To  determine  whether  or  not  all  the 
taxes  on  the  Grand  Opera-house  building,  etc., 
for  the  year  1893,  should  be  paid  by  said  trustees 
out  of  the  proceeds  of  the  sale  under  the  first 
mortgage,  said  sale  having  taken  place  on  the 
eighteenth   of  March,   1893. 

Second. — To  determine  whether  or  not  Bethell, 
the  purchaser  at  said  first  mortgage  sale,  thereby 
acquired  title  to  all  the  theater  furniture  and  fixt- 
ures, the  same  having  been  specifically  embraced 
with  the  original  property,  in  a  second  mortgage 
executed   to   secure    second   mortgage   bonds. 

Third, — To  determine  whether  Bethell,  as  such 
purchaser,  acquired  title  to  all  the  rents  on  the 
property  bought  by  him  accruing  after  the  date  it 
was  struck  oft"  to  him,  viz.,  March  18,  1893,  or 
only  from  the  day  the  trustee's  deed  was  executed 
to   him,   viz.,   April   1,   1893. 

Fourth, — To  fix  incidentally  the  trustee's  com- 
pensation. 

W.  D.  Bethell  filed  an  answer  and  cross- 
bill alleging  that,  as  purchaser,  he  acquired  title 
to  the  theater  lot,  building,  and  all  the  improve- 
ments, furniture,  and  fixtures,  to  the  exclusion  of 
those  claiming  interest  therein  under  the  second 
mortgage ;  and  also  that  he  was  entitled  to  a  pro 
rata  share  of  the  rents  counting  from  and  after 
March  18,  1893,  the  day  of  sale,  and  asking  for 
an  injunction  enjoining  any  sale  under  the  second 
mortgage,  which  was  then  advertised  to  take  place 
at  an  early  day,  and  which   injunction  was   granted. 
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The  two  banks  representing  the  first  mortgage 
bondholders  filed  their  answer  to  said  original  bill 
and  the  Bethell  and  Staub  cross-bills,  insisting  that 
they  were  entitled  to  the  proceeds  of  the  sale 
under  the  first  mortgage,  without  diminution  for 
the  taxes  of  1898,  the  fund  not  being  liable  for 
same   by   any   contract   or   otherwise. 

W.  M.  Randolph  filed  his  answer,  as  a  second 
mortgage  bondholder,  etc.,  to  said  original  and 
cross  bills,  alleging,  among  other  things,  that  the 
theater  furniture  and  fixtures  were  not  embraced 
in  the  first  mortgage,  and  did  not  pass  to  Bethell 
by  a  sale  thereunder,  but  were  only  embraced  in 
the  second  mortgage,  and  the  bondholders  under 
such  mortgage  had   the   right  to   their  proceeds. 

Fritz  Staub  and  others,  lessees,  etc.,  filed  their 
answer  and  cross-bill,  admitting  the  lease  to  them 
of  the  theater,  etc.,  but  claiming,  among  other 
things,  that  the  Grand  Opera-house  Company  had 
violated  its  lease  to  them  by  causing  them  to  be 
dispossessed  under  the  first  mortgage  sale,  to  their 
serious  damage,  and  seeking  to  recoup  their  dam- 
ages  against   the   rent   notes. 

The  cause  was  heard,  and  the  Chancellor  adjudged: 

First, — That  the  proceeds  of  sale  under  the  first 
mortgage  were  not  liable  to  pay  the  said  taxes  for 
1893,  and  practically  dismissing  said  original  and 
cross   bills   as   to   them,   with   costs. 

Second. — That  the  defendant,  Bethell,  acquired 
title,  not  only  to  the  theater  building  proper,  and 
the   lots    on    which    it   was    located,   but    also   to   all 
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the  theater  farniture,  furnishing  and  fixtures,  and, 
made  perpetual  the  injunction  against  a  sale  thereof 
under  said  second  mortgage;  and,  further,  that  the 
complainants,  as  trustees,  were  entitled  to  all 
monthly  rents,  payable  in  advance,  up  to  the  first 
of    April,   1898. 

Third. — That  said  Staub  et  aL,  lessees,  whose 
rent  was  payable  in  quarterly  installments  of  $1,- 
600  each,  had  a  right  to  recoup  their  damages 
for  a  violation  of  their  lease  against  the  rent  note 
for  $1,500  due  April  1,  1893,  and  ordered  a  refer- 
ence  for  this   purpose. 

Fourth. — That  complainants  and  their  surety  on 
cost  bond  pay  two-thirds  of  the  costs,  to  be  re- 
funded to  them  only  out  of  proceeds  of  any  sale 
under  the  second  mortgage,  and  the  defendant, 
Bethell,   pay   the   remaining  one-third   of    the   costs. 

The  complainants  and  certain  second  mortgage 
bondholders  appealed  from  so  much  of  said  de- 
cree us  gave  Bethel  the  right  to  the  theater,  fur- 
niture, and  fixtures  by  purchase  under  the  first 
mortgage  sale,  and  as  held  the  lease  broken,  and 
allowed  Staub  to  recoup  his  said  damages  against 
his  liability  on  the  $1,500  rent  note  due  April  1, 
1893. 

The  defendant,  W.  D.  Bethell,  appealed  from  so 
much  of  the  decree  as  held  that  the  proceeds  of 
the  first  mortgage  sale  were  not  liable  to  pay  all 
the  taxes— State,  county,  and  municipal — for  1893, 
rents,   etc. 

The   cause   is   now   here  on    tliese  two  special   ap- 
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peals,  and  errors  have  been  assigned  by  the  appel- 
lants respectively — viz.,  by  complainants,  as  '  trustees 
for  the  second  mortgage  only,  the  first  mortgage 
having  no  interest  in  such  appeal,  and  by  the  de- 
fendant, Bethell,  as  to  the  matter  of  ta^es  for 
1893,  in  which  the  first  mortgage  is  concerned,  and 
as    to   rents,  etc. 

The  Grand  Opera-house  Company  is  a  Tennes- 
see corporation,  and  was  organized  in  the  year 
1889,  with  a  view  of  buying  a  lot  and  erecting 
a  theater  thereon.  It  bought  a  lot  on  the 
south-west  corner  of  Beale  and  Main  Streets, 
Memphis,  Tennessee,  about  100  by  228  feet,  but 
somewhat  irregular  in  shape,  and  commenced  the 
erection  of  the  building.  Early  during  the  prog- 
ress of  the  building,  and  on  January  1,  1890, 
the  Grand  Opera-house  Company  executed  a  first 
mortgage  or  trust-deed  to  Chas.  N.  Grosvenor  and 
Noland  Fontaine,  as  trustees,  on  certain  of  its 
properties — to-wit:  A  lot,  building,  and  improve- 
ments,, to  secure  the  payment  of  $90,000  of  its 
six  per  cent,  coupon  bonds,  being  ninety  bonds  in 
number,   for   $1,000   e^ch. 

The  mortgage  was  duly  acknowledged  and  reg- 
istered, and  the  bonds  authorized  thereunder  duly 
issued  and  negotiated,  and  the  Continental  and 
First  National  Banks  now  represent  the  holders  of 
said  bonds.  This  first  mortgage  contained  the  war- 
ranty of  the  Grand  Opera-house  Company,  as  maker, 
that  the  property  was  free  from  all  incumbrances. 
The    trustees    thereunder    were    instructed    to    make 


APRIL  TERM,  1894.  588 

Grosvenor  v,   Bethell. 

sale  ill  case  of  default,  and  were  directed  to  apply 
the  'proceeds  of  sale,  first,  to  costs  and  expenses ; 
second,  ''  to  the  payment  of  any  taxes  that  may 
remain  unpaid  and  due  on  the  property  sold  and 
conveyed;"  third,  to  the  payment  of  the  mort- 
gage  bonds   and   interest. 

Upon  this  covenant  against  incumbrances,  and 
these  directions  to  the  trustees  as  to  the  applica- 
tion of  the  proceeds  of  sale,  Bethell  alone  bases 
his  contention  that  the  taxes  for  1893  should  be 
paid  out  of  the  proceeds  of  the  sale  under  said 
first    mortgage. 

On  the  eleventh  of  December,  1891,  the  Grand 
Opera-house  Company  leased  the  theater  proper, 
with  all  its  fixtures  and  furnishings,  for  three  years, 
beginning  with  July  1,  1892,  to  ITritz  Staub  and 
associates  for  a  rental  of  $6,000  per  year  in  quar- 
terly installments  of  $1,500  each,  payable  at  the 
end  of  each  quarter,  with  an  agreement  for  use 
and    occupation   during  the   terya. 

On  the  ninth  of  July,  1892,  the  opera-house 
company  executed  another  mortgage  or  trust  deed 
to  the  same  trustees,  on  the  same  lot,  building, 
and  improvements  mentioned,  being  a  second  mort- 
gage with  respect  to  the  same,  and  embracing 
also  certain  additional  realty  outside  of  the  theater 
building,  and  likewise  embracing  specifically  all  the 
furniture  and  fixtures  in  or  belonging  to  the  Grand 
Opera-house  Company,  enumerating  same,  for  the 
purpose  of  securing  eighty  bonds  of  five  hundred 
dollars   each.      This   second    mortgage   was   duly   ac- 
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knowledged  and  registered,  but  probably  only  about 
$14,000  of  the  bonds  thereunder  were  issued  and 
negotiated. 

The  Grand  Opera-house  Company  defaulted  in 
the  payment  of  its  interest  on  the  first  mortgage 
bonds,  so  that,  at  the  request  of  the  first  mort- 
gage bondholders,  the  said  trustees,  in  compliance 
with  their  powers,  properly  advertised  the  property 
embraced  in  said  first  mortgage  for  sale,  and  sold 
same  at  public  auction,  for  cash,  on  the  eighteenth 
of  March,  1893,  the  same  being  struck  off  to  W, 
D.  Bethell   at  $100,000. 

The  sale  advertisement,  among  other  things, 
notified  the  public  that  "  all  past-due  taxes  will 
be  paid  out  of  the  purchase-money.  We  believe 
the  title  to  said  property  is  good,  but  we  will 
sell   and   convey  only   as   trustees." 

Charles  N.  Grosvenor,  one  of  the  trustees,  acted 
as  the  auctioneer  at  said  sale,  and,  before  inviting 
bids,  announced  that  all  unpaid  State,  county,  and 
municipal  taxes  up  to  1892,  inclusive,  would  be  paid 
out  of  the  fund,  but  that  the  purchaser  would  be 
required   to   pay   all    taxes   for   the   year   1893. 

Mr.  Bethell  was  present  at  said  sale,  and  was 
within  ten  or  twelve  feet  of  the  auctioneer  at  the 
time  of  the  announcement,  and,  if  he  did  not  hear 
it,  in  fact  could  have  heard  it.  He  had,  however, 
seen  the  original  first  mortgage,  and  had  signed 
and  executed  it,  as  the  president  of  the  Grand 
Opera-house  Company,  and  had  also  seen  and 
read   the   sale   advertisement. 
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Mr.  Bethell's  abseuce  from  Memphis  immediately 
after  the  sale,  the  examination  of  the  title  to  the 
property  by  his  attorney,  and  the  objections  of  his 
attorney  to  drafts  of  deeds,  and  other  matters  for 
which  trustees  were  not  responsible,  delayed  the 
acceptance  of  the  trustee's  deed  by  Bethell  until 
April   1,   1893. 

Mr.  Bethell,  under  the  advice  of  his  attorney, 
would  not  close-  the  matter  until  the  trustees 
entered  into  a  written  agreement  with  him  to 
retain  $3,000  of  the  proceeds  of  sale  in  their  hands 
until  the  question  of  the  taxes  for  1893  was  settled 
by  agreement  or  litigation.  The  trustees  retained 
about  $10,000  of  proceeds  of  sale  for  this  and 
other  purposes. 

Mr.  Bethell  originally  asserted  his  right  to  the 
theater  furniture  and  fixtures,  and  to  rents  from 
March  18,  1893,  in  hostility  to  the  claims  of  Gros- 
venor and  Fontaine,  as  trustees  under  the  second 
mortgage,  apd  which  property  the  trustees  had  ad- 
vertised, or  were  about  to  advertise,  for  sale  under 
said  second  mortgage.  The  trustees  and  Bethell 
also  failed  to  agree  about  the  taxes  of  1893,  and 
they   therefore   filed   the   present  bill. 

Bethell  paid  $10,000  cash  on  day  of  sale,  to 
wit,  the  eighteenth  of  March,  1893,  but  did  not 
accept  the  deed  and  pay  the  remaining  amount  of 
the   purchase-money,   $90,000,    until    April    1,   1893. 

The  first  contention,  or  assignment  of  error  of 
complainant  to  Chancellor's  decree,  is  that  the 
Chancellor   was   in    error    in    holding    and    decreeing 
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that  Bethel!  was  entitled  to  all  the  furniture,  fixt- 
ures, and  furnishings  inside  of  and  belonging  to 
t'he  theater  building.  The  mortgage  under  which 
Bethell  purchased  contained  the  following  provisions, 
etc  ,  after  describing  the  lot,  it  says :  "Anrf  all  the 
buildings  and  improvements  thereon^  or  to  be  erected 
thereon'' 

As  has  been  stated,  the  Grand  Opera-house 
Company  was  organized  and  chartered  for  the  pur- 
pose of  purchasing  a  lot  and  to  construct  thereon 
a  Grand  Opera-house.  That  was  the  p>urpose  of 
the  building,  and  it  was  equipped  with  all  its  fixt- 
ures, furniture,  carpets,  and  paraphernalia  -complete 
as  a  going  concern,  an  opera-house  ready  for  per- 
formances in  September,  1890.  All  of  the  furni- 
ture, fixtures,  furnishings,  and  paraphernalia  were 
necessary,  and  a  part  of  said  buildings,  to  make  it 
a  complete  opera-house,  and,  as  such,  it  was  used 
and  operated  by  the  Grand  Opera-house  Company 
during  the  seasons  of  1890,  1891,  and  1892,  when, 
in  July,  1892,  it  was  leased  by  Defendant  Staub 
and  his  associates  for  three  years.  Now,  the  in- 
tention of  the  parties  was  to  build  and  erect  an 
opera-house  complete.  The  whole  building  is  to 
be  considered  in  reference  to  its  uses,  and  such  a 
house,  when  erected  and  fu^;nished  for  the  purposes 
designed,  makes  up  the  building  and  improvements 
contemplated  in  the  mortgage.  10  Lea,  524;  3 
Tenn.    Ch.,   584. 

Numerous  authorities  might  be  cited  holding 
this    doctrine,  but    it    is    useless,   as   we    regard    the 
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case  of  HalUy  v.  Alloway^  10  Lea,  524,  as  settling 
this  question;  and  we  are  unable  to  distinguish 
that  case,  in  principle,  from  the  present  case.  We 
therefore  hold  this  assignment  of  error  not  well 
taken,  and  the  Chancellor's  decree  was  correct  in 
holding  that  Bethell  was  entitled  to  the  fixtures, 
furniture,  etc.,  under  his  purchase,  and  that  same 
passed   to   him. 

The  other  ground  or  assignment  of  error  of 
complainants  is  in  regard  to  taxation  of  costs. 
This  will  be  considered  hereafter  in  connection 
with  defendant  BethelTs  assignment  of  error  in 
regard   to   taxation   of   costs. 

The  defendant,  Bethell,  assigns  as  error,  first, 
the  action  of  the  Chancellor  in  decreeing  that  the 
taxes  for  1893  must  be  paid  by  Bethell,  and  not 
by  the  trustees.  In  this  the  Chancellor  was  cor- 
rect. While  under  our  statute  the  taxes  are  as- 
sessed to,  the  owner  on  the  tenth  of  January  of 
the  year  for  which  the  property  is  assessable,  but, 
while  this  is  so,  in  this  case  the  mortgage  pro- 
vides that  the  trustees  are  to  pay  "  any  taxes  that 
may  remain  unpaid  and  due  on  the  property  sold 
and  conveyed,  or  any  part  thereof."  The  taxes  for 
1893  were  not  due  on  day  of  sale,  nor  were  they 
even  assessed  at  that  time.  Besides  this,  the  sale 
advertisement,  among  other  things,  notified  the 
public  "that  all  past  due  taxes  will  be  paid  out  of 
the  purchase-money,"  and,  in  addition  to  this,  one 
of  the  trustees,  and  the  auctioneer  at  the  sale  un- 
der which   Bethell  purchased,  announced  just  before 
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said  sale  that  all  unpaid  State,  county,  and  mu- 
nicipal taxes  up  to  1892,  inclusive,  would  be  paid 
out  of  the  fund,  but  that  the  purchaser  would  be 
required  to  pay  all  taxes  for  the  year  1893.  Beth- 
ell read  the  sale  advertisement,  was  present  at  the 
sale,  bid  on  and  purchased  the  property,  and  must 
have  known  the  terms  of-  sale.  The  contract  was 
clearly  announced  that  the  purchaser  must  pay  all 
the  taxes  on  said  property  for  the  year  1893. 
Thus  it  will  be  seen  the  property  was  sold  and 
purchased  with  this  understanding.  The  Chancellor 
was  correct  in  holding  that  Bethell  must  pay  the 
taxes  for  1893,  and  that  said  funds  in  the  hands 
of  the  trustees  were  not  liable  to  pay  same. 
Hence,  it  follows  that  this  assignment  of  error  is 
not   well   taken  1 

Bethell  insists,  by  his  next  assignment  of  error, 
that  he  is  entitled  to  the  rents  accruing  on  this 
property  from  March  18,  1893,  date  of  his  pur- 
chase, up  to  April  1,  1893,  the  da}^  he  accepted 
the  deed  and  went  in  possession.  Bethell  did  not 
pay  all  the  purchase-money,  some  ninety  thousand 
dollars  remaining  unpaid  until  April  1,  1893.  He 
was  the  cause  of  the  delay.  He  paid  no  interest 
on  the  balance  of  purchase-money.  It  was  his 
fault,  or  delay,  that  he  did  not  get  his  deed 
earlier;  and  we  can  see  no  reason  why  he  should 
be  entitled  to  the  rents,  and  the  Chancellor  was 
correct   in    holding   lie   was   not   entitled   to   same. 

We  now  come  to  consider  the  question  of  tax- 
ation   of   costs   by    the    Chancellor,    raised   by   assign- 
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ment  of  errors  of  complainants  and  defendant, 
Bethell.  The  Chancellor  taxed  complainants  with 
two-thirds  of  the  costs,  to  be  paid  out  of  proceeds 
of  sale  under  second  mortgage,  and  defendant, 
Bethell,  with  one-third  of  the  costs.  The  taxation 
of  costs  in  equity  cases  is  very  largely  in  the  dis- 
cretion of  the  Chancellor,  and  this  Court  will  not 
ordinarily  disturb  the  taxation  made  by  him.  Very 
much  of  the  costs  accrued  at  the  instance  of  Bethell. 

In  regard  to  his  contention  on  his  cross-bill  in 
regard  to  taxes  for  1893,  rents,  and  his  injunction, 
etc.,  we  think  the  Chancellor  was  correct  in  his 
taxation   of  the   costs. 

All  of  the  assignment  of  errors  of  both  com- 
plainants and  defendant  will  be  overruled,  and  the 
decree  of  the  Chancellor  in  all  things  will  be 
affirmed,  and  the  cause  remanded  for  the  execution 
of  the   reference   ordered  by  the   Court,   etc. 

The  complainants  will  pay  one-half  of  the  costs 
of  this  Court  out  of  funds  arising  from  sale  under 
second  mortgage,  and  defendant,  Bethell,  the  other 
remaining  one-half  of  the  costs.  The  costs  of  the 
Court  below  will  be  paid  as  adjudged  by  the 
Chancellor. 
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Milan   Milling,  etc.,   Co.   v,  Gorten. 
{Jackson.      October   8,   1894.) 

Foreign  Corporations.     Their  acts  of  interstate  commerce  valid  and  en- 
forcible. 

Where  a  foreign  manufacturing  corporation  that  has  not  complied  with 
our  statutes  by  registering  its  charter,  contracts  with  a  resident  to 
furnish,  deliver,  and  put  in  position  for  him  within  this  State  certain 
mill  machinery,  and  accepts  for  the  work  and  materials  furnished  the 
purchaser's  notes  for  deferred  payments,  secured  by  mortgage  upon 
real  estate  situated  within  this  State,  the  transaction  constitutes  inter- 
state commerce,  which  is  not  subject  to  regulation  by  State  laws,  and 
the  notes  and  mortgage  are  valid  and  enforcible. 

Acts  construed:  Acts  1891,  Ch.  122;  Acts  1S77,  Ch.  31. 

Case  cited  and  approved:  113  U.  S.,  727. 

Cited  and  distinguished :  Cary-Lombard  Lumber  Co.  v.  Thomas,  92 
Tenn.,  587. 


FROM    GIBSON. 


Appeal    from   Chaacery   Court   of  Gibson    County. 
H.   J.  Livingston,   Ch. 

S.  F.    Rankin,  Jo.   R.    Hawkins,  and    Ed    Smith 
for   Complainant. 

Walker   &   Biggs   for   Defenda,nt. 
»  • 

Mc  A  LISTER,   J.      The   original    bill    in    this   cause 
was  filed   in   the  Chancery  Court  of  Gibson   County 
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by  the  Milan  Milling  and  Manufacturing  Company 
against  W.  E.  Gorten  et  aL^  for  the  purpose  of 
enjoining  the  collection  of  four  notes,  and  the  lore- 
closure  of  a  deed  of  trust  made  to  secure  them. 
In  the  year  1892,  the  Milan  Milling  and  Man- 
ufacturing Company  entered  into  a  written  contract 
with  the  Maish  &  Gorten  Manufacturing  Company, 
a  foreign  corporation,  having  its  office  and  princi- 
pal  place  of  business  at  Warsaw,  in  the  State  of 
Indiana,  whereby  the  latter  company  stipulated  ta 
manufacture,  deliver,  and  put  in  position  for  the 
former  company,  at  Milan,  in  the  State  of  Ten- 
nessee, certain  milling  machinery.  The  price  agreed 
to  be  paid  by  the  Milan  Milling  and  Manufactur- 
ing Company  was  $5,334 — viz.,  $1,897  in  cash,  upon 
the  arrival  of  the  machinery  at  the  mill,  $486  in 
^  sixty  days,  $750  in  six  mouths,  $750  in  twelve 
mouths,  and  $750  in  eighteen  months  from  April 
15,   1892,   all   evidenced   by   promissory   notes. 

The  Milan  Milling  and  Manufacturing  Company 
further  agreed  to  execute  a  first  mortgage  upon 
the  milling  property  and  lot  to  secure  said  deferred 
payments.  In  compliance  with  their  agreement,  the 
Maish  &  Gorten  Manufacturing  Company  furnished 
said  machinery,  and  adjusted  it  in  the  mill  build- 
ing at  Milan,  and  the  same  was  accepted  by  the 
Milan  Milling  and  Manufacturing  Company.  The 
cash  payment  was  made,  and  notes  executed  for 
the  deferred  payments,  which  were  secured  by  a 
first  mortgage  on  the  milling  property.  Shortly 
after    the    execution    of   the    notes,    they    were    in- 
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dorsed  by  the  Maish  &  Gorten  Manufacturing  Com- 
pany to  the  State  Bank  of  Warsaw,  Indiana.  De- 
fault having  been  made  by  the  Milan  Milling  and 
Manufacturing  Company  in  the  payment  of  the 
first  note,  the  trustee  advertised  the  property  to  be 
sold  in  accordance  with  the  provisions  of  the  deed 
of  trust.  Thereupon,  the  Milan  Milling  and  Man- 
ufacturing Company  filed  their  original  bill  to  en- 
join the  sale,  alleging  that  the  Maish  &  Gorten 
Manufacturing  Company  had  breached  their  con- 
tract in  the  manufacture  and  delivery  of  said  ma- 
chinery, in  consequence  whereof,  the  Milan  Milling 
and  Manufacturing  Company  had  been  greatly 
damaged,  and,  in  accordance  with  the  prayer  of 
the  bill,  an  injunction  issued,  restraining  the  trus- 
tee  from   selling   the   property. 

The  State  Bank  of  Warsaw,  in  its  answer, 
denied  all  the  material  allegations  of  the  bill,  claim- 
ing to  be  an  innocent  purchaser  of  said  notes  for 
value  before  maturity,  in  due  course  of  trade,  and 
by  cross-bill  prayed  a  foreclosure  of  the  deed  of 
trust. 

It  appeared  in  proof  that  the  Maish  &  Gorten 
Manufacturing  Company  and  the  State  Bank  of 
Warsaw  are  both  foreign  corporations,  chartered 
under  the  laws  of  the  State  of  Indiana,  and  that 
neither  company  has  ever  complied  with  the  laws 
of  the  State  of  Tennessee  requiring  foreign  corpo- 
rations, before  doing  business  in  this  State,  to  reg- 
ister  their   charters. 

Upon   final   hearing,  the    Chancellor  was   of  opin- 
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ion,  and  so  decreed,  that  both  the  State  Bank  of 
Warsaw  and  the  Maish  &  Gorten  Manufacturing 
Company,  being  foreign  corporations,  and  not  hav- 
ing complied  with  the  laws  of  Tennessee,  the  said 
contract  to  furnish  machinery  was  non-enforcible, 
and  that  the  deed  of  trust  having  been  executed 
in  violation  of  said  statute,  complainant  in  the 
cross-bill,  the  said  State  Bank  of  Warsaw,  was  not 
entitled   to   have   same   foreclosed. 

The  Chancellor,  however,  was  of  opinion  that 
the  State  Bank  of  Warsaw  was  a  bona  fide  pur- 
chaser for  value,  before  maturity,  of  the  notes  in 
question,  and,  as  such,  was  entitled  to  a  decree 
against  the  Milan  Milling  and  Manufacturing  Com- 
pany on  the  two  notes  which  had  matured  at  the 
date  of  filing  the  cross-bill.  The  Chancellor  fur- 
ther decreed  that  the  complainants  in  the  original 
bill,  to  wit,  the  Milan  Milling  and  Manufacturing 
Company,  acquired  no  such  jurisdiction  over  the 
Maish  &  Gorten  Manufacturing  Company  as  would 
entitle  them  to  a  decree  against  the  latter  for  a 
breach  of  the  contract,  but  the  Court  decreed  that 
the  injunction  be  made  perpetual  so  far  as  it 
sought  to  enjoin  the  sale  of  said  milling  property 
by  the   trustee. 

The  Milan  Milling  and  Manufacturing  Company 
appealed  from  so  much  of  said  decree  as  adjudged 
it  liable  upon  said  notes.  The  State  Bank  of 
Warsaw  appealed  from  so  much  of  said  decree  as 
refused  a  foreclosure  of  the  deed  of  trust  on  the 
milling   property   for   the   satisfaction    of    said    notes. 

38— 9  p 
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The  assignment  most  earnestly  pressed  and  elab- 
orately argued  by  counsel  for  the  State  Bank  of 
Warsaw  is,  that  the  Chancellor  erred  in  finding 
that  the  Maish  &  Gorten  Manufacturing  Company 
was  doing  business  as  a  foreign  corporation  in  viola- 
tion of  the  statutes  of  this  State.  It  is  insisted 
that  the  said  Maish  &  Gorten  Manufacturing  Com- 
pany do  not  come  within  the  purview  of  these 
laws,  for  the  reason  that  this  company  has  no  of- 
fice or  agency  in  the  State,  and  is  not  engaged 
in  carrying  on  business  in  the  State  of  Tennessee. 
It  is  insisted  on  behalf  of  appellants  that  this  corpo- 
ration is  engaged  in  interstate  commerce — that  is, 
manufacturing  mills  and  milling  machinery  in  the 
State  of  Indiana,  and  in  selling  the  same  by  their 
agents  or  upon  orders  in  the  different  States  of 
the  Union;  that  all  its  transactions  with  the  Milan 
Milling  and  Manufacturing  Company  were  acts  of 
interstate  commerce,  the  regulation  of  which  be- 
longs exclusively  to  the  domain  of  the  Congress 
of  the  United  States,  and  that  the  construction  of 
the  statute  contended  for  would  render  it  void,  be- 
cause it  would  thereby  involve  an  interference  with 
interstate  commerce. 

In  the  case  of  the  Cooper  Manufacturing  Co.  v. 
Ferguson^  113  U.  S.,  727,  it  appeared  that  the 
Constitution  of  Colorado  provided  that  no  foreign 
corporation  should  do  any  business  within  the  State 
without  having  one  or  more  known  places  of  busi- 
ness, and  an  authorized  agent  or  agents  in  the 
same,    upon    whom    process    might    be   served.      The 
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Legislature  of  the  State  enacted  that  foreign  cor- 
porations, before  being  authorized  to  do  business 
in  the  State,  should  file  a  certificate  with  the  Sec- 
retary of  State  and  the  Recorder  of  the  -county 
in  which  the  principal  business  was  carried  on, 
designating  the  principal  place  of  business,  and  the 
agent  there,  on  whom  process  might  be  served. 
These  provisions  of  the  Constitution  and  statute 
law  of  the  State  of  Colorado  being  in  force,  the 
Cooper  Manufacturing  Company,  a  corporation  or- 
ganized and  existing  under  the  laws  of  the  State 
of  Ohio,  and  having  its  principal  place  of  business 
at  Mount  Vernon,  Ohio,  sent  an  agent  into  the 
State  of  Colorado,  and  entered  into  a  contract,  in 
writing,  with  the  defendants,  who  were  citizens  of 
Colorado,  by  which  it  was  agreed  that  the  Ohio 
corporation  should  sell  and  deliver  to  the  defend- 
ants, citizens  of  Colorado,  a  steam-engine  and 
other  machinery.  Default  having  been  made  by 
defendants  in  payment,  the  plaintiff  brought  suit 
to  recover  of  the  defendants  damages  for  their 
breach  of  the  contract.  It  was  held  by  the  State 
Court  of  Colorado  that  plaintiff  could  not  recover, 
because  it  appeared  that  said  foreign  corporation 
had  not  complied  with  the  law  of  the  State  in 
respect  to  filing  a  certificate  with  Secretary  of 
State  and  the*  Recorder  of  the  county  in  which 
the   principal   business   was   carried   on. 

Upon  writ  of  error  to  the  United  States  Supreme 
Court,  it  was  held  that  the  facts  of  the  case  did  not 
constitute    a    carrying    on    of    business   in    Colorado, 
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and  was  not  forbidden  by  its  constitution  and  law. 
Mr.  Justice  Matthews,  in  delivering  a  concurring 
opinion,  stated,  we  think,  the  correct  basis  of  the 
judgment  of  the  Court.  He  said,  viz.:  "Whatever 
power  may  be  conceded  to  a  State  to  prescribe 
conditions  on  which  foreign  corporations  may  trans- 
act business  within  its  limits,  it  cannot  be  admitted 
to  extend  so  far  as  to  prohibit  or  regulate  com- 
merce among  the  States;  for  that  would  be  to 
invade  the  jurisdiction  which,  by  the  terms  of  the 
Constitution  of  the  United  States,  is  conferred  ex- 
clusively upon  Congress.  In  the  present  case,"  he 
continued,  "  the  construction  claimed  for  the  con- 
stitution of  Colorado,  and  the  statute  of  that  State, 
cannot  be  extended  to  prevent  the  plaintiff  in  error, 
a  corporation  of  another  State,  from  transacting  any 
business  in  Colorado  which,  of  itself,  is  commerce. 
The  transaction  Mn  question  was  clearly  of  that 
character.  It  was  the  making  of  a  contract  in 
Colorado  to  manufacture  certain  machinery  in  Ohio, 
to  be  there  delivered  for  transportation  to  the  pur- 
chasers in  Colorado.  That  was  commerce,  and  to 
prohibit  it,  except  on  conditions,  is  to  regulate 
commerce  between  Colorado  and  Ohio,  which  is 
within  the  exclusive  province  of  Congress."  The 
Judge  continues:  "Jif  is  quite  competent,  no  (toubt,  for 
Colorado  to  prohibit  a  foreign  corporation  from  ac- 
quiring a  domicile  in  that  State,  and  to  prohibit  it 
from  cafTying  on  within  that  State  its  business  of 
manufacturing  machinery.  But  it  cannot  prohibit  it 
from   selling   in    Colorado   by   contracis   made    there, 
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its  machinery  manufactured  elsewhere,  for  that  would 
be  to   regulate  commerce   among  the   States." 

It  has  been  suggested  that  the  case  of  Cary 
Lombard  Lumber  Company  v.  Thomas^  8  Pickle,  is 
in  conflict  with  this  view.  Such  supposition  is  er- 
roneous, and  is  based  upon  an  entire  misconcep- 
tion of  that  case.  The  Court,  in  the  Cary  Lom- 
bard case,  was  not  dealing  with  interstate  com- 
merce. No  such  question  was  presented  by  the 
record  in  that  case.  On  the  contrary,  it  distinctly 
appeared  in  evidence  that  the  Cary  Lombard  Lum- 
ber Company  had  an  office  and  lumber  yards  in 
the  city  of  Memphis,  and  was  actually  engaged  in 
carrying  on  business  in  this  State.  It  had  acquired 
a    situs    and    domicile    in    the    State,    and    was,    of 

• 

course,  subject  to  the  regulations  of  our  statute. 
In  the  case  at  bar,  the  Maish  &  Gorten  Manu- 
facturing Company,  a  foreign  corporation,  had 
simply  contracted  with  citizens  of  Tennessee  to 
furnish  certain  milling  machinery,  and  to  adjust  it 
in  position  in  the  mill.  This  company  was  in  no 
sense  engaged  in  carrying  on  its  business  in  this 
state,  but  was  engaged  in  an  act  of  interstate  com- 
merce. In  this  respect  the  decree  of  the  Chan- 
cellor is  reversed,  and  a  decree  will  be  entered  in 
favor  of  the  State  Bank  of  Warsaw  on  all  of  the 
notes,  which  in  the  meantime  have  matured,  and 
for  a  foreclosure  6f  the  deed  of  trust  made  to 
secure  them. 
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Wallace  v.  Qoodlet. 
{Jackson.      December  31,  1894.) 

1.  Usury.      Viftat€s  deed  of  trusty  when. 

A  deed  of  trust  is  void  for  usury,  which  provides  for  payment  of  interest 
upon  the  loan  therein  secured  at  a  rate  exceeding  six  per  cent.,  by  this 
clause,  to  wit:  "The  interest  on  the  above  loan  of  $2,200  is  $13.50 
per  month,  to  be  paid  at  the  end  of  each  and  every  month." 

2.  Separate  Estate.     Parol  evidence  inndmissible  to  charge^  wfun. 

Where  a  married  woman's  note  does  not,  upon  its  face,  bind  her  sepa- 
rate estate,  parol  evidence  is  not  admissible  in  a  suit  to  collect^  not  to 
correct  it,  to  show  that,  contemporaneously  with  its  execution,  she 
agreed  that  it  should  be  a  charge  upon  her  separate  estate. 

Cases  cited:   Jordan  v.  Keeble,  85  Tenn.,  412;    Ragsdale  v.  Gossett,  2 
•  Lea,  730. 


FROM    SHELBY. 


Appeal  from  Chancery  Court  of  Shelby  County. 
W.  D.   Beard,  Ch. 

Gantt  &  Patterson  and  Turlby  &  Wright  for 
Wallace. 

Wm.   M.   Randolph   &   Sons  for  Goodlet. 

McAlistbr,  J.  The  original  bill  in  this  cause 
claimed  that,  by  virtue  of  a  certain  deed  from 
W.   P.   Wallace,    trustee,    to    complainant,   Mary    A. 
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Wallace,  the  latter  became  owner  in  fee  of  certain 
real  estate,  and  was  entitled  to  possession,  and 
that  defendants  were  illegally  withholding  the  same 
from  her.  The  bill  prayed  in  the  alternative  that 
a  decree  be  given  against  the  defendants  for  the 
recovery  of  the  said  property;  and,  if  not  entitled 
to  this  relief,  then  that  plaintiff  may  have  a  de- 
cree for  the  sale  of  said  property,  so  as  to  pay 
off   complainant's    debt. 

The  facts  necessary  to  be  noticed  are  that,  on 
May  26,  1890,  the  defendants,  M.  E.  and  H.  E. 
Goodlet,  executed  a  trust-deed  on  lots  108  and  110, 
Market  Street,  in  the  city  of  Memphis,  to  Wm. 
Wallace,  trustee,  for  the  purpose  of  securing  the 
note  of  M.  E.  and  H.  E.  Goodlet  for  the  stim  of 
$2,200,  due  May  1,  1891.  Among  other  things, 
the  deed  of  trust  contained  the  following  provision, 
to- wit :  *'  The  interest  on  the  above  loan  of  $2,200 
is  $13.50  per  month,  to  be  paid  at  the  end  of 
each  and  every  month."  This  stipulation  in  re- 
spect to  interest,  being  at  a  rate  exceeding  six  per 
cent.,  rendered  the  deed  of  trust  usurious  on  its 
face,  and  therefore  non-enforcible.  The  Chancellor 
so   decreed. 

It  appears  that,  on  the  hearing  and  after  the 
cause  had  been  partially  argued,  the  counsel  rep- 
resenting complainants  asked  leave  to  file  an 
amended  bill,  which  was  granted.  It  was  charged 
in  this  amended  bill  that  all  the  property  of  Mary 
E.  Goodlet  belonged  to  her  as  her  separate  estate, 
with   full    power   to    charge   the   same,   by   virtue   of 
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a  marriage  contract  entered  into  between  her  and 
the  defendant,  Henry  E.  Goodlet,  before  their  mar- 
riage. The  bill  alleged  that  the  trust-deed  was 
executed  with  the  distinct  understanding  that  the 
amount  secured — to  wit,  the  sum  of  $2,200 — was 
to  be  an  express  charge  and  lien  on  the  Market 
Street  property,  which  was  the  separate  estate  of 
the  said  Mary  E.  Goodlet.  The  amended  bill 
prayed  that  if  a  sale  of  this  property  could  not 
be  had  under  the  trust-deed,  on  account  of  the 
usury  appearing  on  its  face,  then  that  the  plaint- 
iff therein  was  entitled  to  a  decree  for  the  sale 
of  the  said  property  by  virtue  of  the  verbal  agree- 
ment which  Mary  E.  Goodlet  had  made  binding 
the  said  separate  property  to  pay  said  indebted- 
ness. 

It  is  insisted  in  argument  that  the  trust-deed 
did  not  destroy  the  original  agreement,  by  which 
the  debt  was  to  be  a  charge  on  the  Market  Street 
lots.  We  are  referred  to  the  case  of  Ottenheimer 
V.  Cook,  10  Heis.,  313,  in  which  the  effect  of  a 
note,  usurious  on  its  face,  was  discussed.  The 
Court  said :  ''As  between  the  original  parties,  a 
note,  usurious  on  its  face,  does  not  operate  to  ex- 
tinguish the  debt,  because  it  could  not  be  used  by 
either  of  the  parties  in  evidence.  If  the  payee 
had  sued  on  the  original  consideration,  he  could 
not  have  used  the  note  to  establisli  the  debt,  nor 
could  the  maker  have  used  it  to  show  that  the 
pre-existing   debt   was   extinguished." 

The    insistence   of    counsel,   therefore,   is   that   the 
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deed  of  trust  must  be  eliminated  entirely,  as  a 
factor  in  the  investigation  of  the  case,  and  the 
Court  can  then  look  to  the  original  transaction 
between  the  parties  and  enforce  their  agreement,  if 
it  appears  equitable  to  do  so.  The  contention  of 
complainant  is  that,  on  May  1,  1890,  the  defendant 
executed  her  note  to  the  complainant*^  for  the  sum 
of  $2,200,  agreeing,  at  the  time,  that  her  separate 
property  on  Market  Street  should  be  bound  for  its 
payment,  and  that  this  agreement  can  be  enforced, 
and  is  not  affected  by  the  deed  of  trust  provid- 
ing for  usurious  interest,  which  was  afterwards  ex- 
ecuted. We  think  this  position  untenable,  for  two 
reasons:  (1)  When  we  look  to  the  note,  executed 
by  this  married  woman,  we  find  no  provision  on 
the  face  of  it  binding  her  separate  estate;  and  it 
has  been  held  by  this  Court  that,  in  such  a  case, 
parol  evidence  is  not  admissible  to  show  that,  at 
the  time  of  the  execution  of  the  note,  it  was 
agreed  by  the  married  woman  that  her  separate 
estate  should  be  bound.  Jordan  v.  Keeble^  1  Pickle, 
412;  Ragsdale  v.  Gossett^.  2  Lea,  730.  But,  if  the 
proof  outside  the  trust-deed  is  looked  to,  it  shows, 
in  our  opinion,  that  Mrs.  Mary  E.  Goodlet  made 
no  verbal  charge  against  her  separate  estate  for 
the  indebtedness.  Mrs.  Goodlet  swears  positively 
that  the  only  thing  she  said  was  that  she  was 
willing  to  execute  the  trust-deed  on  the  Market 
Street  property.  She  denies  that  she  charged  her 
separate  estate  in  any  manner  whatever,  except  as 
provided   in   the   deed   of    trust. 
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Mrs.  Wallace,  the  complainant,  does  not  contra- 
dict Mrs.  Goodlet,  but,  on  the  contrary,  confirms 
the  former's  statements.  Mrs.  Wallace  says  they 
had  several  conversations  looking  toward  the  exe- 
cution of  the  trust-deed.  On  cross-examination, 
she  stated  the  only  thing  Mrs.  Goodlet  had  said 
was   that   she   would   execute   the   trust-deed.  . 

From  the  evidence,  it  is  plain  that  no  charge 
was  made  by  Mrs.  Goodlet  except  what  might  ap- 
pear from  the  trust-deed.  Everything  that  was 
said  and  done  was  in  reference  to  the  trust-deed 
which  was  to  be  executed.  Such  being  the  case, 
the  only  thing  that  can  be  looked  to  to  show  a 
charge  against  the  estate  of  Mrs.  Goodlet  is  the 
trust-deed  itself.  Since  that  instrument  is  illegal 
and  non-enforcible,  the  complainant  is  entitled  to  no 
relief. 

The   decree   of   the   Chancellor  is   affirmed. 
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GWYNNB    V.    MEMPHIS    APPEAL-AVALANCHB    Co. 

{Jackson,      December  31,  1894.) 

1.  Supersedeas.    Of  interlocutory  decree  of  Chancery  Court  by  Supreme  Court. 

The  interlocutory  decree  of  a  Chancery  Court,  rendered  in  a  general 
creditor's  proceeding  before  adjudication  of  the  rights  and  priorities 
of  creditors,  directing  sale  of  the  insolvent  debtor's  property,  con- 
sisting of  a  going  daily  newspaper  plant  and  its  appurtenances  in  the 
hands  of  and  conducted  by  a  receiver  of  the  Court,  will  not  be  su- 
perseded by  this  Court,  on  application  of  the  insolvent  debtor  based 
upon  the  ground  that  the  decree  will  deprive  him  of  .his  property 
without  a  hearing  on  the  merits,  where  it  appears  that  the  debtor's 
assets  are  grossly  insufficient  to  pay  his  debts,  and  rapidly  depreciat- 
ing in  value,  and  in  great  peril  of  utter  loss  or  destruction  if  sale 
should  be  delayed  until  final  hearing. 

Code  construed:  ?470I  (M.  &  V.) ;  §3933  (T.  &  S.). 

Cases  cited :  Redmond  v,  Redmond,  9  Bax.,  561 ;  Blake  v.  Dodge,  8 
Lea,  464;  Railroad  v.  Muggins,  7  Cold.,  217. 

2.  Receiver.     Of  newspaper. 

While  a  Chancery  Court  has  the  power  to  appoint  a  receiver  to  manage 
and  conduct  the  publication  of  a  newspaper,  it  '*will  not  take  upon 
itself  the  responsibility  of  continuing  the  publication  of  a  political 
paper  by  a  receiver  any  longer  than  is  absolutely  necessary  to  prevent 
a  sacrifice  of  the  property." 

Cases  cited:  4  Paige,  480;   17  How.  Pr.,  510;   17  W.  R.,  425. 


FROM    SHELBY. 


Appeal   from   Chancery   Court   of   Shelby   County. 
W.   D.    Beard,   Ch. 

Holmes  CuMMrNs,  Wm.  H.  Carroll,  W.  A.  Percy, 
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Casby  Young,   Morgan   &   McFarland,  and  Peres  & 
Lehman   for   Complainants. 

Mktcalp  a  Walker,  Gantt  &  Patterson,  and 
Adams  &  Trimble  for  Memphis  Appeal-Avalanche 
Co. 

McAlister,  J.  This  is  a  petition  asking  the 
Court  to  vacate  or  suspend  an  interlocutory  decree 
of  the  Chancery  Court  of  Shelby  County,  ordering 
a  sale  of  the  Memphis  Appeal- Avalanche  property 
pending  proceedings  in  these  consolidated  cases. 
The  decree  complained  of  was  passed  on  April  6, 
1894,  and  recites  that,  because  of  the  insolvency  of 
the  defendant,  the  Memphis  Appeal  Company,  and 
because  the  business  of  conducting  the  newspaper, 
the  Memphis  Appeal- Avalanche^  and  its  publication, 
has  not  been  and  is  not  self-supporting,  and  its 
receipts  are  insufficient  to  meet  and  defray  the  cost 
and  expense  incident  thereto,  and  that  the  value  of 
said  newspaper  property,  and  the  security  of  the 
complainant  creditors,  lias  been  and  is  being  dete- 
riorated under  its  conduct  by  this  Court  through 
its  receiver,  in  that  the  necessary  cost  and  ex- 
penses thereof  exceed  its  income  and  earnings; 
that,  for  these  several  reasons,  it  is  to  the  mani- 
fest interest  of  all  the  parties  that  said  newspaper 
and  property  should  be  sold.  The  sale  was  adver- 
tised to  take  place  Monday,  June  4,  but  on  Fri- 
day, June  1,  last,  the  Chancellor  ordered  a  post- 
ponement of  the  execution  of  the  order  of  sale 
until    Saturday,   June   16.      This    order    of    sale   was 
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made  in  pursuance  of  proceedings  which  originated 
in    the   following   manner: 

On  June  7,  1892,  the  Memphis  Appeal  Company 
executed  a  deed  of  trust  to  the  Memphis  Trust 
Company  to  secure  the  payment  of  $200,000,  in 
bonds  of  $1,000  each.  This  trust-deed  was  duly 
recorded,  on  July  27,  1892,  in  Shelby  County,  the 
home  of  the  corporation.  The  bonds  were  issued 
thereunder,  and  are  now  owned  by  Mrs.  Alice  T. 
Collier  and  James  B.   Loving. 

It  further  appears  that,  on  September  20,  1893, 
more  than  a  year  thereafter,  the  Appeal  Company 
executed  a  second  mortgage,  on  a  part  of  the 
same  property  embraced  in  the  first  trust-deed,  to 
complainants,  A.  D.  Gwynne  and  R.  J.  Morgan. 
Gwynne  and  Morgan,  as  such  trustees,  tiled  the 
original  bill  in  this  cause,  and  procured  the  ap- 
pointment of  W.  J.  Chase  as  receiver.  Thereafter, 
Jacob  Fink  filed  his  bill,  which  the  Court  made 
a  general  creditors'  bill.  James  P.  Myrick  also 
filed  a  bill,  representing  the  employes  of  the  Ap- 
peal Company.  These  causes  were  consolidated 
with  the  Qwynne  and  Morgan  bill,  and  the  com- 
plainants procured  the  appointment  of  said  Chase 
as   receiver   in   each   of    said   causes. 

It  should  be  stated  in  this  connection  that  S. 
C.  Beckwith,  one  of  the  defendants  to  the  origi- 
nal bill  filed  by  the  trustees,  Gwynne  and  Mor- 
gan, attempted  to  remove  said  cause  to  the  United 
States  Circuit  Court  for  the  Western  Division  of 
the   State.      The   petition    was   denied   by   the    Chan- 
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eery  Court  of  Shelby  County.  Thereupon,  said 
Beckwith  filed  a  transcript  of  said  cause  in  the 
United  States  Circuit  Court,  which  Court  refused 
to  remand  said  cause  to  the  State  Court,  and 
hence  the  United  States  Court  and  the  Chancery 
Court  of  Shelby  County  have  both  assumed  juris- 
diction of  said  cause,  and  both  Courts  acting  to- 
gether have  rendered  similar  orders  of  sale,  and 
have  appointed  their  respective  Clerks — E.  B.  Mc- 
-Henry  and  John  B.  Clough — special  commissioners. 
There  is  no  collision  between  the  State  and  United 
States  Courts,  but  they  are  acting  concurrently  and 
harmoniously. 

The  Appeal  Company  answered  the  bill,  deny- 
ing that  the  trust-deed  to  Gwynne  and  Morgan 
was  lawfully  executed.  It  denied  that  the  debts 
embraced  in  said  trust-deed  were  the  debts  of  the 
corporation,  excepting  the  sum  of  $14,475.  It  is 
claimed  in  the  answer  that  the  president  of  said 
corporation,  the  Memphis  Appeal  Company,  was 
never  authorized  by  any  board  of  directors  or  by 
the  stockholders  to  execute  said  alleged  deed  of 
trust  to  Gwynne  and  Morgan ;  that  the  said  al- 
leged trust-deed  to  Gwynne  and  Morgan  is  without 
and  beyond  the  power  of  the  said  Memphis  Ap- 
peal Company  corporation  to  execute  under  the 
laws  of  the  State  of  Tennessee,  and  is  ultra  vires 
and  void ;  that  said  trust-deed  was  executed  for 
the  alleged  purpose  of  securing  the  sum  of  $56,405, 
when,  in  truth  and  in  fact,  nearly  all  of  said  sum 
is    made    up    of    amounts    claimed    to    be    due    the 
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beneficiaries  from  other  persons  than  said  Memphis 
Appeal  Company.  It  is  not  necessary,  however, 
to  notice  more  specifically  the  issues  of  the  con- 
troversy, since  those  issues  are  not  now  reviewable. 
The  only  question  presented  is  whether  the  Chan- 
cellor erred  in  his  ihterlocutory  order  of  sale. 
The  grounds  upon  which  this  Court  is  asked  to 
supersede  the  interlocutory  order  is  that  none  of 
the  rights  of  the  parties  or  priorities  of  the  con- 
flicting lien-holders  have  been  settled  by  the  Court. 
It  is  insisted  that  the  holders  of  the  $200,000  in 
bonds  secured  by  the  first  trust-deed  executed  by 
the  Appeal  Company  to  the  Memphis  Trust  Com- 
pany claim  prior  liens,  and  do  not  desire  a  sale 
of  the  property ;  while,  on  the  other  hand,  the 
creditors  secured  by  the  Morgan  and  Gwynne  trust- 
deed  also  claim  priority.  The  beneficiaries  in  both 
of  said  trust-deeds  claim  priority,  and  their  rights 
have  not  been  adjudicated.  It  is  also  insisted  that 
none  of  the  general  creditors  in  the  Fink  bill  or 
the  employes  in  the  Myrick  bill  have  any  kind  of 
lien,  by  attachment  under  the  statute  or  otherwise, 
on  any  of  the  property  advertised  to  be  sold; 
that  none  of  the  rights  of  the  parties  or  prior- 
ities of  the  conflicting  lien-holders  have  been  set- 
tled by   the   Court. 

The    question    presented   for   the   decision   of    the 

■ 

Court  is  whether  the  interlocutory  decree  of  sale 
is,  under  the  statute,  a  decree  which  deprives  these 
petitioners  of  property  by  interlocutory  order,  in 
advance   of    a   determination    of   the    rights   and    in- 
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tereste  of  the  parties  in  such  property.  Section 
4701  (M.  &  y.  Code)  piK)vide8,  viz.:  "The  Supreme 
Court  in  term,  or  either  of  the  judges  in  vacation, 
may  grant  writs  of  swpersedeas  to  an  interlocutory 
order  or  decree,"  etc.  This  statute  has  been  fre- 
quently construed  by  this  Court.  The  supersedeas 
provided  for  does  not  bring  up  to  the  Appellate 
Court  the  cause,  or  any  part  of  it,  for  immediate 
revision.  It  will  not  operate  as  an  appeal  or  writ 
of  error.  Blake  v.  Dodge,  8  Lea,  464;  7  Cold.,  217. 
The  object  of  the  statute  was  to  enable  this 
Court,  or  one  of  its  judges,  to  stay  the  execution 
of  an  order  or  decree  of  the  Chancery  Court  which, 
in  advance  of  the  final  hearing,  undertakes  to  de- 
prive the  litigant  of  money  or  property.  Redmond 
V.    Redmondy   9   Bax.,   561. 

We  are  all  of  opinion  that  the  decretal  order 
of  sale  in  this  case  is  not  such  a  decree  as  comes 
within  the  statute,  and  that  this  Court  will  not 
by  writ  of  supersedeas  supervise  the  discretion  con- 
ferred upon  the  Chancellor  in  respect  to  the  pres- 
ervation of  property  pendente  lite.  The  order  com- 
plained of  does  not  deprive  the  Memphis  Appeal 
Company  of  its  property  in  advance  of  the  final 
hearing,  for  the  reason  that  its  property  was  a  trust- 
fund,  to   be    ratably  distributed  among  its   creditors. 

The  effect  of  the  decree  of  the  Court  adjudg- 
ing this  company  an  insolvent  corporation,  was  to 
sequester  its  property,  and  it  thereby  became  ap- 
propriated in  equity  to  the  creditors.  Moreover, 
the  decree  sought   to   be  superseded  simply  executes 


APRIL  TERM,  1894.  609 

Gwynne  v,  Memphis  Appeal-Avalanche  Co. 

that  clause  of  the  trust-deed  made  by  defendant, 
Memphis  Appeal  Compauy,  to  complainants,  A.  D. 
Gwynne  and  R.  J.  Morgan,  empowering  them  to 
sell  this  newspaper  after  six  moyths.  The  decree 
was  rendered  more  than  six  months  thereafter. 
Nor  do  we  think  that  this  decretal  order  deprived 
Mrs.  Collier  of  her  property.  Her  indebtedness  is 
in  nowise  affected  or  prejudiced  by  converting  the 
corporate  assets  into  money.  The  proceeds  of  the 
sale  will  be  impressed  with  the  same  liens  as  the 
property  sold,  and  the  priorities  can  be  determined 
after  as  well  as  before  the  sale.  We  are  of  opin- 
ion, in  view  of  the  very  precarious  situation  of 
this  property,  it  was  eminently  proper  that  it 
should  be  sold  before  it  might  be  entirely  lost  to 
the  creditors.  It  appears  that  the  corporation  is 
hopelessly  insolvent,  and  that  the  income,  earnings, 
and  profits  of  the  newspaper  are  far  less  than  the 
expenses  incurred  for  its  maiiftenance  and  opera- 
tion. It  appears  that,  since  the  execution  of  the 
trust  deed  to  Morgan  and  Gwynne,  on  September 
20,  1893,  it  has  cost  more  than  $12,000  in  excess 
of  the  earnings  to  run  it.  The  report  of  the  re- 
ceiver shows  that  it  has  cost  $1,000  above  the 
earnings  of  the  paper  to  run  since  April  6,  1894, 
when   this   order   of    sale   was   made. 

The  indebtedness  of  W.  J.  Chase,  receiver,  on 
current  business,  to  and  including  May  31,  1894, 
was  $5,991.54,  of  which  amount  $3,143.68  was  an 
overdraft.  It  appears  that,  at  one  time,  the  banks 
refusing    to     make    further    advances    on    receiver's 
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certificates,  and  the  income  of  the  paper  failing  to 
pay  current  expenses,  the  receiver.  Chase,  reported 
the  facts  to  the  Court,  and  tendered  his  resigna- 
tion. Two  motions  for  a  sale  of  the  paper  were 
made   and   overruled. 

In  the  meantime,  the  deficit  between  income  and 
expenses  were  steadily  increasing,  and  the  paper 
was  kept  up  and  issued  upon  the  personal  credit 
of  the  receiver.  The  Court  finally  accepted  the 
resignation  of  Mr.  Chase  as  receiver,  and,  at  the 
instance  of  the  defendants,  appointed  Mr.  Hatchitt. 
Hatchitt  made  an  examination  of  the  books,  and, 
being  of  opinion  he  could  not  improve  on  Chase's 
management,  failed  to  qualify.  The  Court  was 
thus  constrained  to  refuse  to  accept  the  resignation 
of    Mr.   Chase,   to   which   he   excepted. 

On  the  final  motion  for  a  sale,  a  large  volume 
of  testimony  was  taken,  tending  to  show  that  the 
inevitable  result  of  appointing  a  receiver  for  a  news- 
paper lowered  its  prestige,  decreased  its  value  in 
every  possible  way,  and  that  it  was  but  a  ques- 
tion of  time  when  its  entire  value  would  be  de- 
stroyed unless  a  sale  was  had.  The  Court  seemed 
reluctant  to  order  a  sale  over  the  objection  of  the 
company,  and  gave  them  ten  days  within  which 
to  name  a  receiver  to  succeed  Chase,  who  would 
be  able  to  keep  the  paper  going.  The  company 
could  not  find  a  man  to  succeed  Chase,  it  being 
perfectly  apparent  that  the  paper  could  not  be 
kept  going  unless  the  receiver  would  advance  his 
own  money.  .The  Court  thereupon,  on  April  6, 
1894,   ordered    a    sale   of   the   property.      It   appears 
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that  the  paper  now  stands  in  peril  of  sudden  sus- 
pension, and,  should  one  .issue  fail  to  appear,  it  is 
probable  that  the  good  wilt  of  the  paper  would 
be   entirely   destroyed. 

The  fact  appears  that,  on  last  Friday,  June  1, 
1894,  the  sale  by  order  of  the  Chancellor  and 
United  States  Judge  Hammond  was  postponed  from 
June  4  to  June  16,  and,  in  order  to  supply  funds 
to  continue  the  publication  of  the  paper  up  to  June 
16,  the  attorneys  making  the  motion  advanced  to 
the  receiver  the  sum  of  seven  hundred  (J700)  dol- 
lars from  their  own  means;  otherwise,  it  is  claimed, 
the   paper   would   have   suspended. 

It  is  obvious  that  this  property  is  in  a  most 
critical  and  perilous  condition,  and  that  this  Court 
ought  not  to  interfere  with  the  order  of  sale.  It 
is  manifestly  to  the  interest  of  all  parties  that  the 
order  of  sale  should  be  executed.  While'  the  gen- 
eral principle  is  settled,  both  in  this  country  and 
in  England,  that  a  receiver  may  be  appointed  to 
manage  and  conduct  the  publication  of  a  newspa- 
per, we  approve  the  language  of  Chancellor  .Wal- 
worth ''that  a  Court  will  not  take  upon  itself 
the  responsibility  of  continuing  the  publication  of 
a  political  paper  by  a  receiver  any  longer  than  is 
absolutely  necessary  to  prevent  a  sacrifice  of  the 
property."  Martin  v.  Van  Schaick^  4  Paige,  480. 
See  also  Dayton  v.  Wilkes^  17  How.  Pr.,  510 ;  Kelly 
V.  Hutton^  17  W.  R.,  425 ;  Beach  on  Receivers, 
bottom   page   227. 

The  supersedeas  is  refused,  and  the  petition  dis- 
missed. 
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Gas-light  Co.    v,  Memphis. 
{Jackson.      December   31,   1894.) 

1.  Municipal  Corporations.     Statute  of  limitations, 

A  municipal  corporation  that  levies  and  collects  a  specific  tax  for  the 
purchase  of  gas  to  light  its  streets,  which  tax,  under  the  city  charter, 
cannot  be  lawfully  diverted  to  any  other  purpose,  bears  the  relation 
of  express  trustee  to  a  party  who,  under  a  valid  contract,  has  fur- 
nished gas  to  the  city,  agreeing  to  receive  the  proceeds  of  said  tax  in 
payment;  and  no  statute  of  limitation  can  bar  the  right  of  such  party 
to  recover  of  the  city  the  proceeds  of  said  tax.     {^Post^  pp.  6ij,  6i6.) 

2.  Same.     Implied  contract, 

A  municipal  corporation,  restricted  by  its  charter  to  contract  in  writing, 
and  to  create  no  general  liability,  is  nevertheless  liable,  upon  an  im- 
plied contract,  to  compensate  a  party  who  has  furnished  gas  for  use 
upon  its  streets,  when  a  specific  tax  has  been  levied  and  collected 
for  that  purpose,  which  cannot  be  lawfully  diverted  to  any  other. 
(Post,  pp.  616-618.) 

3.  Interest.     Not  allowed. 

Interest  is  not  allowed,  in  this  case,  upon  the  recovery  of  the  gas-light 
company  against  the  city,  although  the  debt  had  been  due,  and  the 
tax  which  had  been  levied  for  its  payment  had  been  collected,  for 
several  years.     {Post,  p.  6i8.) 
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McAlistbr,  J.  This  bill,  was  filed  in  the  Chan- 
cery Court  of  Shelby  County,  by  the  Memphis 
Gas-light  Company,  to  recover  balance  due  for 
illuminating  gas  furnished  the  city-  of  Memphis. 
The  bill  alleges  that  the  gas  was  furnished  to  and 
consumed  by  the  city  during  the  years  1879,  1880, 
1881,  1882,  1883,  and  1884.  The  gas  was  originally 
•furnished  by  the  company  under  a  written  contract, 
executed  by  the  parties  in  1879,  under  the  terms  of 
which  the  gas  company  was  to  be  paid  ten  cents 
on  the  $100,  the  tax  levied  for  lighting  purposes, 
whenever  said  taxes  were  collected.  It  appears 
that,  under  the  restrictions  of  the  charter  of  the 
city  of  Memphis,  the  city  is  prohibited  from  cre- 
ating any  general  liability  to  any  creditor,  but 
every  creditor  who  makes  a  contract  with  the  city 
is  required  to  look  alone  to  the  particular  tax 
levied  for  the  purpose  contemplated  by  the  con- 
tract. The  complainant  was,  therefore,  restricted 
to  the   particular   fund   levied  for   lighting  purposes. 

This  explanation  is  necessary  in  order  to  an  in- 
telligent understanding  of  the  contract  entered  into 
between  the  parties.  That  contract  is  as  follows: 
"  That,  for  and  in  consideration  of  the  payment 
by  the  city  to  the  gas  company  of  the  whole  tax, 
to  wit:  Ten  cents  on  the  $100  levied  by  the  Act 
establishing  the  Taxing  District,  for  the  lighting  of 
the  streets,  etc.,  with  gas,  the  gas  company  hereby 
» covenants  and  agrees  to  furnish  the  city  gas  for 
five  hundred  and  seventy  lamps,  etc.  It  is  further 
understood   and   agreed   that   the   gas   company   shall 
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look  alone  for  payment  to  the  fund  derived  or  to 
be  derived  from  the  ten  cents  on  the  $100  levied  by 
the  Act  establishing  this  district  for  lighting  streets 
and  public  buildings,  as  the  same  is  levied  and 
collected  for  and  during  the  year  1879,  and  none 
other,  and  it  is  expressly  understood  that  this 
contract  is  not  to  create,  and  does  not  create,  any 
general  liability  on  the  city,  but  only  against  the 
aforesaid  fund,  and  in  the  manner  aforesaid."  The 
contracts  for  1880  and  1881  were  also  in  writing, 
embodying  substantially  the  same  stipulations.  The 
contracis  for  1882,  1883,  and  1884,  if  in  writing, 
were  not  found,  but  the  gas  was  furnished  for 
these  years  according  to  bids,  and  upon  the  same 
terms   as   the   former  years. 

It  appears  from  the  record  that  the  city  con- 
tinued to  pay  on  these  contracts  down  to  April, 
1885,  since  which  time  it  has  paid  nothing.  The 
object  of  this  suit  is  to  recover  taxes  levied  and 
collected  by  the  city  for  gas  purposes  during  the 
years  of  1879  to  1884,  inclusive,  and  which  several 
amounts  the  city  has  failed  to  pay  over.  The  sum 
of  those  taxes  collected  by  the  city  since  April, 
1885,  date  of  the  last  payment  to  the  gas  com- 
pany, is  alleged  to  be  $9,471.17.  The  Chancellor, 
the  Hon.  W.  M.  Smith,  sitting  in  the  place  of  the 
regular  Chancellor,  who  was  incompetent,  pronounced 
a  decree  in  favor  of  complainant  for  said  sum  of 
$9,471.17,  but  the  Court  disallowed  any  interest  on. 
said  debt.  Complainant  appealed,  and  its  assign- 
ment   is    that    the    Chancellor   erred    in    disallowing 
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interest  upon  the  debt  found  to  be  due  when  the 
bill  was  filed,  and  interest  upon  the  several  items 
making   up   the   debt. 

The  city  of  Memphis  brought  the  case  to  this 
Court  by  writ  of  error,  and  has  filed  assignments 
of  error.  We  will  first  dispose  of  the  errors  as- 
signed on  behalf  of  the  city.  The  first  assign- 
ment is  that  complainant  is  barred  by  the  statute 
of  limitation  in  respect  to  all  sums  collected  more 
than  six  years  before  the  filing  of  the  bill  herein. 
Of  the  aggregate  amount  thus  collected,  and  for 
which  the  decree  was  rendered  by  the  Chancellor, 
it  appears  that  $2,826.69  was  collected  more  than 
six  years  before  suit  commenced.  The  Chancellor 
was  of  opinion  that  the  fund  arising  from  the  col- 
lection of  taxes  levied  for  this  specific  purpose  was 
a  trust-fund,  and  that  the  statute  of  limitation, 
therefore  did  not  apply.  It  is  insisted  by  counsel 
for  the  city  that  the  relation  between  complainant 
and  the  city  was  strictly  that  of  creditor  and 
debtor,  and  not  that  of  trustee  and  cestui  que  trust. 
As  already  stated,  the  charter  of  the  Taxing  Dis- 
trict levied  an  annual  tax  of  ten  cents  on  the  one 
hundred  dollars  for  lighting  streets  and  public  build- 
ings. The  charter  further  provided  that  said  taxes 
should  be  collected  by  the  County  Trustee,  and  by 
hin;i  kept  separate,  and  paid  out  by  him  for  the 
purposes  specified,  upon  joint  warrants  of  two  of 
said  Commissioners.  In  no  case  shall  the  fund  col- 
lected for  one  purpose  be  used  for  any  other,  etc. 
Section   11    provides,    viz. : 
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"  That  the  diversion  of  any  portion  of  any  of 
said  taxes  or  wharfage  dues,  or  other  funds,  froni 
the  purposes  for  which  they  were  levied,  by  any 
of  the  Commissioners  or  by  the  Trustee,  shall  be 
a  felony,  for  which  the  guilty  party,  upon  convic- 
tion,  shall   suffer  imprisonment,"   etc. 

It  will  be  observed  that  this  tax  was  levied  for 
a  specific  purpose — to  wit,  the  lighting  of  the 
streets —and,  in  pursuance  of  lawful  contracts  made 
by  the  city,  the  gas  company  became  the  equitable 
owner  of  those  taxes.  The  Commissioners  of  the 
Taxing  District  are  charged  by  the  charter  with 
the  duty  of  disbursing  those  taxes  for  the  pur- 
poses for  which  they  were  levied,  and  any  diver- 
sion of  those  funds  to  other  purposes  than  those 
for  which  they  were  levied  is  declared  to  be  a 
felony.  We  are,  therefore,  of  opinion  that,  in 
view  of  the  provisions  of  this  charter,  the  Com- 
missioners are  made  express  trustees  of  those  taxes. 
The  Board  of  Commissioners  constitute  an  agency 
or  instrumentality  of  the  Taxing  District,  and  the 
plea  of  the  statute  of  limitations  is  unavailing  as 
a  defense  to  the  city.  We  are,  therefore,  of  opin- 
ion that  the  said  sum  of  $2,326.99,  collected  prior 
to  the  tenth  of  June,  1886,  is  not  barred  by  the 
statute  of   limitations. 

The   next   assignment   is,   viz. : 

"The  Court  below  erred  in  holding  that  there 
was  any  contract  upon  which  complainant  could  in 
any  event  recover,  except  for  the  years  1879  and 
1880.      It    is    conceded    for    complainant    that    there 
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was  no  formal  or  written  contract  between  the 
complainant  and  defendant  for  any  year,  except  the 
two  last  mentioned  ones;  and  we  submit  (1)  that 
there  can  be  no  recovery  at  all  upon  such  a  state 
of  facts,  and  (2)  that,  if  a  recovery  were  possible, 
it  must  be  on  the  basis  of  a  quantum  meruit^  and 
that  the  complainant  has  wholly  failed  to  make  out 
its   claim   on    that  basis." 

The  charter  of  the  city  then  in  force  provided 
that  all  contracts  of  every  description  shall  be  in 
writing,  and  shall  be  signed  by  all  the  commis- 
sioners assenting  thereto,  and  shall  be  recorded  in 
full  in  a  well-bound  book,  open  at  all  times  for 
public   inspection. 

It  is  insisted,  however,  on  behalf  of  complain- 
ants, that  if  it  be  conceded  that  these  contracts, 
to  the  extent  they  were  not  in  writing,  were 
within  the  prohibition  of  the  city  charter,  the 
city  is  still  liable,  on  the  doctrine  of  implied  con- 
tract and  upon  a  quantum  meruit.  The  record 
shows  that,  for  these  years,  the  company  furnished 
the  gas  which  was  consumed  by  the  city,  and  that  a 
tax  was  collected  for  its  payment,  but  the  same  was 
diverted  to  other  municipal  purposes.  The  ques- 
tion, then,  is  whether  the  city,  in  view  of  the  pro- 
visions of  its  charter,  is  liable  upon  an  implied  con- 
tract or  quantum  meruit  for  the  gas  thus  consumed. 

"The  doctrine  of  implied  liability,"  says  Mr. 
Justice  Fields,  "applies  to  cases  where  money  or 
other  property  is  received  under  such  circumstances 
that    the    general   law,   independent   of    express   con- 
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tract,  imposes  the  obligation  upon  the  city  to  do 
justice  with  respect  to  the  same.  If  the  city  ob- 
tain money  of  another  by  mistake  or  without  au- 
thority of*  law,  it  is  her  duty  to  refund  it,  not 
from  any  contract  entered  into  by  her  on  the 
subject,  but  from  general  obligation  to  do  justice, 
which  binds  all  persons,  whether  natural  or  arti- 
ficial. If  tlie  city  obtain  other  property  which 
does  not  belong  to  her,  it  is  her  duty  to  restore 
it,  or^  if  used  by  Acr,  to  render  an  equivalent  to  the 
true  owner,  from  the  like  general  obligation.  The 
Jaw,  which  always  intends  justice,  implies  a  prom- 
ise."     Dillon   on    Municipal   Corporations,   Sec.   460. 

In '  the  case  of  Gas  Gompany  v.  San  Francisco, 
9  Cal.,  453,  it  was  held  that  "  a  city  is  liable  for 
gas  furnished  it,  with  knowledge  of  the  council, 
though  no  ordinance  or  resolution  was  passed  au- 
thorizing  it  to   be   furnished." 

Says  Mr.  Morawetz,  viz.:  "But  municipalities,  as 
well  as  private  corporations,  must  account  for  money 
or  other  property  applied  by  their  officers  to  author- 
ized uses,  although  the  money  or  property  so  applied 
was  received  under  an  agreement  which  was  wholly 
void."      Hitchcock   v.    Galveston,    96   U.    S.,   350,    361. 

We  are  therefore  of  opinion  that  complainants 
are  entitled  to  recover  for  the  gas  furnished,  upon 
an  implied  contract  or  upon  a  quantum  valebat. 
There  was  no  error  in  the  decree  of  the  Court 
disallowing  interest  on  complainants^  recovery. 
Questions  of  fact  and  other  assignments  were  dis- 
posed   of    orally. 

The   decree   of    the   Chancellor   is   affirmed. 
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Williams  v.  Dental  Examiners. 
{KnoxoiUe.     September  13,  1894.) 

I.   Dentistry.     Pouiers  of  State  Board  of  Examiners. 

Under  Act  of  1891,  regulating  the  practice  of  dentistry  in  this  State, 
the  State  Board  of  Examiners  therein  created  has  power  to  refuse  an 
application  for  license  to  practice  dentistry  based  solely  upon  the 
diploma  of  a  dental  college,  if  the  hoard  shall  deem  that  the  college 
is  not  reputable;  and  the  decision  of  the  board  in  this  regard  cannot 
be  coerced  or  reversed  by  the  Courts,  in  the  absence  of  arbitrary  and 
oppressive  conduct  on  the  part  of  the  board. 

Act  construed:  Acts  1891,  Ch.  108. 

Cases  cited  and  approved:  Turnpike  Co.  v,  Marshall,  2  Bax.,  122; 
Whiteside  v.  Stuart,  91  Tenn.,  710;    5  CoL,  60;  83  Mo.,  123;   15  S. 
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W.  Rep.,  322;  32  Minn.,  324;  no  111.,  180;  20  N.  W.  Rep.,  238; 
SI  N.  W.  Rep.,  283;  18  N.  W.  Rep.,  85;  28  N.  E.  Rep.,  178;  17 
How.,  235. 

2.  Same.     Same. 

The  Court  finds  no  evidence  in  this  record  of  arbitrary  or  oppressive 
conduct  on  the  part  of  the  Board. 


FROM    HAMILTON. 


Appeal  in  error  from  Circuit  Court  of  Hamilton 
County.  •  John   A.   Moon,   J. 

Ingbrsoll  &  Peyton   for  Williams. 

Clark   &   Brown   tor  Dental   Examiners. 

Wilkes,  J.  The  relator,  M.  B.  Williams,  filed 
his  petition  in  the  Circuit  Court  of  Hamilton 
County  against  the  State  Board  of  Dental  Exam- 
iners, seeking  to  compel  that  board  to  issue  to  him 
a  certificate  or  license  to  practice  dentistry  in  the 
State   of  Tennessee. 

In  his  petition  he  alleges  that  he  has  a  valid 
diploma  from  the  Tennessee  Medical  College  for 
the  practice  of  dentistry;  that  said  college,  located 
at  Knoxville,  Tennessee,  is  a  reputable  college,  duly 
chartered  and  organized  under  the  laws  of  the 
State,  and  authorized  to  confer  diplomas;  that  in 
it  is  annually  delivered  a  full  course  of  lectures 
and    instructions    in    dentistry    and    dental    surgery; 
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that  he  presented  said  diploma,  together  with  five 
dollars,  the  lawful  fee,  to  the  defendant  board,  and 
asked  them  to  file  and  register  the  same,  and  to 
issue  to  him  a  certificate,  to  practice  dentistry  in 
Tennessee;  that  said  board  refused  to  issue  such 
certificate  and  license  on  said  diploma,  unless  peti- 
tioner would  submit  to  an  examination  satisfactory 
to  the  board;  that  such  refusal,  was  unwarranted, 
arbitrary,   and    unlawful. 

To  this  petition  a  demurrer  was  filed,  setting 
out  that  the  functions  of  the  board  in  passing 
upon  applications  for  license  are  judicial  and  dis- 
cretionary in  the  board,  and  its  action  upon  the 
application  was  final  and  conclusive,  and  that  the 
Courts  have  no  jurisdiction  to  compel  the  board  to 
issue  such  certificate  or  license;  that  petitioner's 
demand  was  purely  of  a  private  nature,  relating  to 
no  particular  public  duty,  function,  or  oflS.ce,  and 
therefore  the  writ  would  not  lie;  and  that  peti- 
tioner refused  to  submit  to  an  examination  by  the 
board,  and  therefore  shows  no  right  in  himself,  and 
no  proper  demand,  and  is  hence  entitled  to  no  relief. 

The  demurrer  was  overruled,  and  thereupon  de- 
fendant  answered : 

First. — That  the  Tennessee  Medical  College,  which 
issued  the  diploma,  is  not  a  reputable  college  of 
dentistry. 

Second. — That  at  the  time  of  the  issuance  of  the 
diploma  there  was  not  annually  delivered  a  full 
course  of  lectures  and  instructions  in  dentistry  and 
dental    surgery;     that    the    board    was    not    by    law 
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compelled  to  recogDize  its  diplomas  as  valid  and 
sufficient  to  warrant  the  issuance  of  license;  that 
the  board  was  vested  with  judicial  discretion  in 
the  discharge  of  its  duties,  for  the  protection  of 
the  public  against  incompetency  and  in  order  to 
keep  the  practice  of  dentistry  in  the  State  up  to 
a  reasonably  high  standard,  and  that  it  cannot  be 
controlled  and  coerced  in  the  exercise  of  this  ju- 
dicial discretion ;  that  the  license  was  refused  be- 
cause the  board  did  not  consider  the  college  which 
granted  the  diploma  as  a  reputable  college,  and 
their  determination  of  this  matter  is  final  and  con- 
clusive,  and   mandamus   could   not   lie. 

Much  proof  was  taken  on  the  part  of.  the  board 
to  show  the  ground  and  reason  for  its  action,  and 
why  it  did  not  regard  the  college  as  reputable,  and 
by  the  petitioner  to  show  that  the  course  of  in- 
struction in  the  college  was  unusually  thorough, 
and  its  faculty  composed  of  intelligent  and  com- 
petent instructors,  and  its  diplomas  entitled  to  be 
respected   and   recognized   as   valid. 

It  appeared  from  the  record  that  the  State 
Board  has  determined  to  recognize  as  reputable 
such  schools  of  dentistry  as  belonged  to  the  "Na- 
tional Association  of  Dental  College  Faculties,"  and 
all  others  that  delivered  two  full  courses  of  "dental 
lectures,"  and  furnished  sufficient  proof  of  their 
regularity;  that  all  students  not  holding  a  diploma 
from  some  literary  college,  university,  or  high 
school,  or  a  teacher's  certificate  of  proficiency, 
should  be  required   to  pass  a  satisfactory  preliminary 
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examination  l^fore  being  allowed  to  matriculate,  and 
that  a  three  years'  course  of  study  be  required  for 
graduation. 

It  further  appears  that  when  the  relator  pre- 
sented his  diploma,  and  asked  to  be  licensed,  the 
board  refused  to  recognize  the  diploma,  but  offered 
to  make  an  examination,  and,  if  satisfactory,  to 
grant  him  a  certificate,  and  notice  to  this  effect 
was  given  to  the  relator,  and  also  to  the  college 
of  which   he   was   a  graduate. 

It    further    appeared    that    the    association    called 

•  

the  "American  Association  of  Dental  Faculties" 
was  composed  of  representatives  from  the  various 
dental  colleges  in  the  United  States,  and  was  or- 
ganized for  the  purpose  of  perfecting  a  uniform 
system  of  dental  instruction,  looking  to  the  estab- 
lishment of  a  uniform  graded  course  and  dental 
education  that  would  be  entitled  to  recognition  in 
the  several  States,  and  to  provide  a  uniform  cur- 
riculum of  studies  in  dental  schools,  and  the  higher 
advancement   of  the   dental   profession. 

It  appears  that  the  State  Board  adopted  the 
rules  of  this  Association,  and  were  to  a  great 
degree  governed  by  its  recommendations,  but  were 
not  bound  absolutely  by  it,  but  could,  in  their  dis- 
cretion, require  more  or  less  than  the  Association 
required,  and  that  other  State  Boards  of  Dental 
Examiners,  so  far  as  could  be  ascertained,  were 
members   of  this    Association. 

It  does  not  appear  that  there  was  any  prejudice 
or   ill   will    on    the  part   of  the   State   Board   toward 
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the  Tennessee  Medical  College,  or  th%t  it  required 
more  of  students  or  graduates  of  this  college  than 
of  others,  and  it  does  appear  that  'the  Tennessee 
Medical  College  had,  subsequent  to  the  issuance 
of  the  diploma  to  the  relator,  changed  their  course 
of  instruction  so  as  to  conform  more  nearly  to 
that  recommended  by  the  National  Association  and 
prescribed  by  the  State  Board.  It  had  also  applied 
to   become   a   member   of  the   National   Association. 

On  the  hearing  of  the  case,  the  Circuit  Judge 
excluded  all  evidence  introduced  by  the  relator  to 
show  that  the  Tennessee  Medical  College  was  a 
college  in  good  repute,  and  held  that  the  action 
of  the  State  Board  upon  this  question  was  con- 
clusive, and  dismissed  the  petition,  from  which 
judgment  petitioner  appealed,  and  has  assigned 
errors,  which  raise  the  main  question  as  to  the 
power  and  functions  of  the  State  Board,  and 
whether  their  action  is  final  and  conclusive  as  to 
the   issuance   of  license. 

The  State  Board  of  Dental  Examiners  was 
created  by  the  Act  of  1891,  Chapter  108.  So 
much  of  that  Act  as  is  material  for  the  purposes 
of  this   case   is   as   follows: 

"Section  1.  Be  it  enacted  by  the  General  Assem- 
bly of  the  State  of  Tennessee^  That  it  shall  be  un- 
lawful for  any  person  to  practice,  or  attempt  to 
practice,  dentistry  or  dental  surgery  in  the  State  of 
Tennessee  without  first  having  received  a  diploma 
from  the  faculty  of  some  reputable  dental  college, 
school,  or   university  department  duly  authorized  by 
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the  laws  of  this  State,  or  some  other  of  the  United 
States,  and  in  which  college,  school,  or  university 
department  there  was,  at  the  time  of  the  issuance 
of  such  diploma,  annually  delivered  a  full  course 
of ,  lectures  and  instructions  in  dentistry  or  dental 
suVgery;  Provided,  That  nothing  in  Section  1  of 
this  Act  shall  apply  to  any  person  engaged  in  the 
practice  of  dentistry  or  dental  surgery  in  this  State 
at  the  time  of  the  passage  of  this  Act,  except  as 
hereinafter  provided;  And  provided  further,  That 
nothing  in  this  Act  shall  be  so  construed  as  to 
prevent  physicians,  surgeons,  ^  or  others  from  ex- 
tracting teeth. 

"Sec.  2.  Be  it  further  enacted,  That  a  Board  of 
Examiners,  consisting  of  six  practicing  dentists  of 
acknowledged  ability  as  such,  two  of  whom  shall 
be  residents  in  each  of  the  three  subdivisions  of 
the  State — East,  Middle,  and  West  Tennessee — is 
hereby  created,  who  shall  have  authority  to  issue 
certificates  to  persons  in  the  practice  of  dentistry 
or  dental  surgery  in  the  State  at  the  time  of  the 
passage  of  this  Act,  and  also  to  decide  upon  the 
validity  of  such  diplomas  as  may  be  subsequently 
presented  for  registration,  as  hereinafter  provided, 
and  issue  certificates  to  all  applicants  who  may 
hereafter  apply  to  said  board  and  pass  a  satisfac- 
tory  examination. 

"Sec.  6.  Be  it  further  enacted,  That  any  person 
desiring  to  commence  the  practice  of  dentistry  or 
dental  surgery  within  this  State,  after  the  passage 
of  this  Act,  shall,  before  commencing  such  practice, 

40— 9  p 


626  KNOXVILLE : 


Williams  v.  Dental  Examiners. 


file  for  record  in  a  book  kept  for  such  purpose  with 
said  Board  of  Examiners  his  or  her  diploma,  or  a 
duly  authenticated  copy  thereof,  the  validity  of 
which  said  board  will  have  power  Jto  determine. 
If  accepted,  said  board  shall  issue  to  the  person 
holding  such  diploma  a  certificate  duly  signed  by 
all  or  a  majority  of  the  members  of  said  board, 
and  which  certificate  shall  entitle  the  person  to 
whom  it  is  issued  to  all  the  rights  and  privileges 
set  forth  in  Section  1  of  this  Act;  Provided^  That 
any  person,  whether  holding  a  diploma  as  aforesaid 
or  not,  shall  have  the  privilege  of  making  appli- 
cation to  said  board,  and,  upon  undergoing  a  satis- 
factory examination,  shall  be  entitled  to  a  certificate 
in  like  manner  as  a  person  holding  a  diploma,  and 
upon   the   same   terms." 

It  is  insisted  upon  the  part  of  the  board  that 
the  power  and  duty  is  devolved  upon  it  by  the 
terms  of  this  Act  to  determine  both  as  to  the 
genuineness  of  any  diploma  ofifered  to  it  and  as  to 
the  force  and  effect  of  such  diploma — that  is,  it 
must  pass  not  only  upon  the  question  whether  the 
diploma  is  a  genuine  document  and  not  a  forgery, 
but  also  whether  it  is  issued  by  a  reputable  college, 
and  that  its  determination  of  these  questions  is  final 
and  conclusive,  and  its  action  thereon  cannot  be 
controlled  by  the  Courts  unless  it  appear  that  it 
has  acted  arbitrarily  and  from  prejudice,  so  as  to 
unjustly  deprive  the  applicant  of  his  legal  rights, 
and  that  such  power  is  necessary  to  the  proper 
execution   and   administration   of  the   law. 
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The  purpose  of  this  Act,  as  shown  by  its  cap- 
tion, is  "  to  regulate  the  practice  of  dentistry  in 
Tennessee,   and   punish   violators   thereof." 

The  first  section  of  the  Act  prohibits  the  practice 
of  dentistrj'  in  the  State  except  by  persons  bringing 
themselves  into  certain  conditions,  one  of  which  is 
that  the  applicant  may  receive  such  license  if  he  hold 
a  diploma  from  some  reputable  dental  college,  etc. 

By  the  next  section  a  State  Board  of  Examiners 
is  created,  and  their  duties  defined,  among  which 
is  the  issuance  of  certificates  for  license,  and  they 
are  authorized  to  decide  upon  the  validity  of  such 
diplomas  as  may  be  presented  to  obtain  certificates, 
and  also  to  make  examinations  when  no  diplomas 
are  presented;  and  in  the  sixth  section  it  is  pro- 
vided that  any  person  undergoing  a  satisfactory 
examination,  whether  holding  a  diploma  or  not, 
shall   be   entitled   to   a   certificate. 

Much  has  been  said  as  to  the  scope  and  mean- 
ing of  the  word  "validity"  as  applied  to  a  diploma, 
and  whether  it  means  simply  its  genuineness,  or,  in 
addition,  its  force  and  effect  as  emanating  from  a 
reputable   college. 

It  is  evident,  from  the  purpose  and  tenor  of 
'  the  Act,  that  it  was  intended  that  an  applicant, 
basing  his  claim  upon  a  diploma  from  a  dental 
college,  and  relying  upon  that,  and  declining  to 
pass  an  examination,  must  have  a  diploma  from  a 
reputable  dental  college.  It  is  also  evident  that, 
in  order  to  give  force  and  effect  to  the  Act,  the 
board   of    examiners   provided    for    in    it    must  have 
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discretion  and  power  to  determine,  in  cases  of 
applicants  with  diplomas,  whether  they  come  within 
the  provisions  of  the  law,  and  whether  the  diplomas 
tendered  by  them  as  the  basis  of  their  application 
emanate  from  a  reputable  dental  college.  Other- 
wise, a  diploma  issued  by  a  college  without  any 
standing  or  reputation,  and  having  an  existence 
merely  in  name,  would  be  as  sufficient  and  satis- 
factory  as  if  it  came  from  the  best  college  in  the 
land.  There  must  be  the  power  to  determine  this 
question  lodged  somewhere,  and  it  is  evident  that 
it  was  the  purpose  of  the  Legislature  to  lodge  it 
in  the  board  of  examiners  created  by  the  Act.  It 
could  not  be  lodged  in  a  more  appropriate  tribunal, 
composed,  we  must  presume,  of  men  learned  and 
trained  in  their  profession,  and  competent  to  pass 
upon  not  only  the  qualifications  of  applicants,  but 
on  the  reputation  of  schools  within  their  State  en- 
gaged  in   dental    education. 

In  performing  their  duties,  the  board  is  exer- 
cising a  quasi  judicial  function,  and,  so  long  as  it 
does  not  act  arbitrarily  and  illegally,  its  determi- 
nation cannot  be  coerced  by  the  Courts  through 
writs  of  mandamus,  so  far  as  they  involve  the  ex- 
ercise of  their  discretion.  State  v.  Gregory  et  al., 
83  Mo.,  123;  Hathaway  v.  The  State,  15  S.  W. 
Rep.,  322;  State,  etc.,  v.  The  Board,  32  Minn.,  324; 
People  V.  The  Examiners,  110  111.,  180;  Powell  v. 
The  State  Board,  20  N.  W.  Rep.,  238;  McLaughlin 
et  al.  V.  Bowen,  51  N.  W.  Rep.,  283;  State  v. 
Kendall,    18    ^,   W.    Rep.,   85;    State    v.    Cristis,  28 
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N.  E.  Rep.,  178;  United  States  v.  Seaman,  17  How., 
235;  White's  Creek  Turnpike  Co,  v.  Marshall,  2  Bax., 
122,  123;  Whiteside  v.  Stewart,  91  Tenn.,  710;  Will- 
iams   V.    Camden,   5   Col.,   60. 

We  have  not  been  able  to  find  in  the  record 
that  the  defendant  State  Board  has  been  guilty 
of  arbitrarily  and  oppressively  exercising  their  du- 
ties and  functions,  and  it  has,  by  rules  which 
seem  to  us  to  be  altogether  proper,  fixed  a  stand- 
ard by  which  to  determine  the  standing  of  dental 
colleges,  and,  in  so  doing,  has  been  guided  by 
the  opinions  and  rules  of  a  national  association, 
composed  of  eminent  dental  men,  selected  in  sev- 
eral different  States  with  a  view  to  promoting  uni- 
formity of  decision  and  advancing  of  the  profes- 
sion; and  having  by  these  rules  tested  the  diploma 
presented  to  them  and  determined  that  it  did  not 
emanate  from  a  dental  college  which,  at  the  date  of 
its  issuance,  had  brought  itself  up  to  the  standard, 
although  it  may  have  subsequently  done  so,  we  are 
of  opinion  their  finding  is  warranted  by  the  law 
and  conclusive  on  the  facts,  and  not  subject  to  be 
controlled   by  writs   of  mandamus  from   the   Courts. 

The  adoption  of  the  rules  of  the  national  asso- 
ciation is  in  no  sense  a  surrender  of  the  board's 
poweTr  or  discretion,  but,  on  the  contrary,  so  far 
as  we  can  see,  an  effort  to  conform  to  a  system 
recognized  over  the  United  States  as  conducive  to 
the  advancement  of  dental  science  and  promoting 
the  best   interest  of   the   profession. 

The  judgment  of  the  Court  below  is  affirmed, 
with   costs,   and   the  petition   is   dismissed. 
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Rogers  v.  Bbttbrton  &  Co. 
(Knoxville.     September   25,   1894.) 

1.  Chancery  Practice.      iVawer  of  demurrer. 

A  demurrer  separately  filed,  and  overruled  upon  argument,  with  leave  to 
rely  upon  it  in  the  answer^  is  waived,  though  set  up  in  the  answer, 
unless  it  is  again  called  up  and  disposed  of  before  the  cause  is  heard 

.    upon  its  merits.     {Post^pp,  6j2y  6jj.) 

Cases  cited  and  approved:  Boyd  v.  Sims,  87  Tenn.,  774;  Stephens  v, 
Martin,  85  Tenn.,  278;  Kyle?'.  Riley,  11  Heis.,  230;  Caruthers  «'. 
Caruthers,  2  Lea,  77;  Hardin  v.  Eagin,  2  Tenn.  Ch.,  39. 

2.  Partnership.     Partner's  powers. 

A  partner  cannot,  without  the  assent  of  his  co-partners,  apply  firm 
assets  to  the  payment  of  his  individual  debts.  And  the  creditor  of  a 
single  partner,  knowingly  receiving  firm  assets  in  payment  of  his  debt, 
must  account  to  the  firm  for  its  assets  thus  misappropriated.     {Post^ 

PP-  ^33-^38.) 
Cases  cited  and  approved  :  Foundry  Co.  f.  Wisdom,  4  Lea,  699;  Atkin 
V.  Berry,  1  Lea,  91;  7  Wend.,  326;  4  Johns.,  251;  75  Va.,  534;  94 
Pa.  St.,  31-36;  33  La.  Ann.,  1455;  74  Mo.,  138;  49  Miss.,  761 ;  28 
Ohio  St.,  55,60;  46  111.,  211;  54  N.  H.,  414;  18  Conn.,  294;  15 
Ala.,  273;  10  Iredell,  89;  6  Jones,  44;  49  Ind.,  530;  27  Minn.,  390; 
46  111.,  211  ;  16  Johns.,  34;  36  Wis.,  131 ;  46  Conn.,  592;  56  Mo., 
558-562;   124  111.,  474. 


FROM    HAMILTON. 


Appeal    from    the    Chancery   Court    of    Hamilton 
County.      T.   M.   McConnbll,   Ch. 

Clift  &  Cantrell  and  Eakin  &  Dickby  for  Rogers. 
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RoBT.  P.  WooDARD  for  Betterton  &  Co. 

Wilkes,  J.  Betterton  &  Co.  recovered  judgment 
against  Skipper  &  Rogers,  as  partners,  before  a 
Justice  of  the  Peace,  for  $167  and  costs,  on  Feb- 
ruary 9,  1892.  No  defense  was  made  by  the  de- 
fondants  before  the  Justice  of  the  Peace,  and  exe- 
cution   was   stayed   by   them. 

A  few  days  thereafter,  Rogers  ascertained  that 
two  checks  had  been  given  to  Betterton  &  Co., 
one  for  $50  and  one  for  $40,  for  which  the  firm 
had  received  no  credit.  Afterwards,  and  before 
the  expiration  of  the  stay,  on  August  29,  1892, 
Rogers,  alone,  filed  this  injunction  bill,  stating  that, 
at  the  time  the  judgment  was  rendered,  he  did 
not  know  these  checks  had  ever  been  given  by 
the  firm  of  Skipper  &  Rogers  to  Betterton  &  Co., 
and,  hence,  did  not  ask  for  a  credit  for  the  same 
on  the  trial  before  the  Justice  of  the  Peace;  that 
he  had  since  ascertained  the  fact,  and  asked  that 
he  be  allowed  credit  for  them,  and  that  the  judg- 
ment, to  the  extent  of  the  two  checks,  be  enjoined, 
and  for  general  relief.  The  bill  states  that  Skip- 
per,  his  co-partner,  had  become  insolvent,  and  that 
that  there  were  no  funds  of  the  firm  of  Skipper 
&  Rogers  out  of  which  to  re-imburse  himself  in 
case  of  payment  by  him;  that  Skipper  had  run 
the  business,  and  that  he  (Rogers)  did  not  know 
the  firm  was  indebted  to  Betterton  &  Co.  until 
they  were  sued  before  the  Justice  of  the  Peace. 
An   injunction    issued    as   asked. 


682  KNOXVILLE : 


Rogers  v.  Betterton  &  Co. 


Defendants,  Betterton  &  Co.,  demurred  to  the 
bill  on  several  grounds:  (1)  Because  complainant's 
remedy^  if  he  had  any,  was  certiorari  and  super- 
sedeas in  the  Circuit  Court  to  correct  error  in  the 
Justice's  judgment.  (2)  The  bill  did  not  allege 
any  fraud  or  wrong  in  the  disposition  of  the  two 
checks.  (3)  That  complainant  had  been  negligent 
in.  making  his  defense.  (4)  The  bill  did  not  show 
that  the  proceeds  of  the  checks  had  been  illegally 
or  improperly  applied.  (5)  Complainant's  remedy 
is  by  a  separate  action  to  recover  the  amount  of 
the  two  checks  if  they  have  been  improperly  ap- 
plied and  no  proper  credit  given.  (6)  That  while 
the  injunction  is  against  only  a  portion  of  the 
judgment  of  the  Justice  of  the  Peace,  its  necessary 
effect  is  to  tie  up  the  entire  judgment,  and  prevent 
the  collection  of  that  portion  which  is  not  disputed. 

This  demurrer  was  set  down  for  hearing,  and, 
after  argument,  was  overruled  by  the  Court,  but 
leave  given  defendants  to  rely  on  the  same  in 
their   answer. 

The  answer  filed  states,  in  general  terms,  that 
defendants  rely  and  insist  on  their  demurrer  here- 
tofore filed  nn  this  cause,  but  it  was  not  again 
called  up  for  final  action  by  the  Court  previous  to 
the  hearing.  It  has  been  repeatedly  held  that 
matters  of  demurrer  must  be  set  down  for  argu- 
ment and  disposed  of  before  the  hearing,  or  they 
will  be  treated  as  abandoned.  Caruthers  v.  Caruih- 
ers,  2  Lea,  77;  Kyle  v.  Biley,  11  Heis.,  280; 
Stephens   v.    Martin,   1    Pickle,   278. 
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And  when  leave  has  been  given  to  rely  on  a 
demurrer  in  the  answer,  the  advantage  of  it  will 
be  lost,  and  the  demurrer  treated  as  waived,  unless 
it  is  disposed  of  before  the  cause  is  heard  upon 
its  merits.  Boyd  v.  Sims^  3  Pickle,  774.  See  also 
Hardin   v.  Eagin^   2   Tenn.    Ch.,   89. 

And  this  rule  holds  good  as  well  when  there 
has  been  a  preliminary  hearing  of  the  demurrer, 
and  the  same  is  overruled  With  leave  to  rely  on 
it  in  the  answer,  as  when  it  is  incorporated  in  the 
answer  without  being  separately  filed.  Whatever 
defects  there  may  be  in  complainants'  bill,  raised 
by  the  demurrer  filed,  must  be  therefore  considered 
as  waived,  because  of  the  failure  to  have  the 
matters  of  demurrer  finally  disposed  of  before  the 
hearing   upon   the   merits. 

Coming,  then,  to  the  merits  of  the  case,  the 
record  discloses  that,  prior  to  September  14,  1891^ 
Skipper,  of  the  firm  of  Skipper  &  Rogers,  had 
been  in  business,  and  dealing  with  Betterton  & 
Co.,  and  had  become  indebted  to  them,  on  his 
individual  account,  in  the  sum  of  about  $175.  He 
had  recently  entered  into  partnership  with  Rogers^ 
and  was  the  active  member  of  that  firm,  though 
Rogers   furnished   most   of  the   money. 

On  September  14,  1891,  Skipper  went  to  the 
business  house  of  Betterton  &  Co.,  and  delivered 
to  Cox,  their  book-keeper  and  salesman,  the  cheek 
for  $50  referred  to.  At  the  same  time  he  bought 
a  bill  of  goods,  amounting  to  $69.80,  for  the  firm 
of    Skipper   &    Rogers.      These   two    persons   wholly 
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disagree  as  to  what  was  said  about  the  application 
of  the  check,  Skipper  insisting  that  he  directed  it 
to  be  applied,  so  far  as  it  would  go,  on  the  bill 
of  goods  that  day  bought  by  Skipper  for  Skipper 
A  Rogers,  while  Cox  insists  that  Skipper  directed 
the  check  to  be  applied  to  his  separate  antecedent 
,aecouut,  and  that  he  afterwards  sold  him  the  bill 
for  Skipper  &  Rogers  on  sixty  days'  time.  After- 
wards the  second  check,  for  $40,  was  sent,  and  the 
like  controversj'  arises  in  regard  to  it.  Skipper  in- 
sisting that  it  was  directed  to  be  placed  to  credit 
of  Skipper  &  Rogers  on  their  account,  and  Cox 
that  Skipper's  directions  were  to  apply  it,  also,  to 
his  old  account,  and  that,  although  Skipper  &  Rog- 
ers had  bought  other  bills  in  the  meantime,  all  of 
them  were  on  a  credit,  and  none  of  them  were 
due   when   the   checks   were    received. 

It  clearly  appears  that  Cox  knew  that  the 
checks  were  drawn  against  the  funds  of  Skipper 
&  Rogers.  They  were  signed  in  the  name  of  the 
firm,  and  Cox  says  he  noticed  this  fact  at  the 
time,  and  asked  Skipper  if  Rogers  had  become  a 
partner,  and  was  told  he  had,  and,  for  that  reason, 
he  was  anxious  to  sell  him  the  bill  of  goods  for 
the  new  firm  on  a  credit.  It  clearly  appears  from 
the  record,  that  Rogers,  the  other  partner,  did  not 
know  of  the  giving  of  these  checks,  nor  of  the 
application  of  their  proceeds  to  Skipper's  antece- 
dent debts  to  Betterton  &  Co.  While  it  appears 
clearly  that  Skipper  was  the  active  manager  of  the 
firm   of    Skipper   &    Rogers,   and,   as    such,   must   be 
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presumed  to  have  authority  to  draw  checks  for  the 
firm,  yet  they  could  ouly  be  drawn  for  firm  ac- 
count, and  their  proceeds  applied  to  firm  purposes, 
and  neither  Skipper  nor  Cox  had  any  authority  to 
apply  them  to  the  antecedent  debts  of  Skipper, 
unless  the  consent  of  Rogers  was  obtained  thereto, 
or  he  afterwards  assented  to  such  appropriation. 
The   law   upon   this   question   is   well   settled. 

In  the  'leading  case  of  Rogers  Sf  Sons  v.  Baich- 
elor  et  als.,  it  was  held  by  the  Supreme  Court  of 
the  United  States  that  one  partner  cannot  apply 
tlie  funds  of  the  partnership  to  the  discharge  of 
his  own  separate  pre-existing  debts  without  the 
•express  or  implied  assent  of  the  other  partners, 
And  it  makes  no  diflierence,  in  such  case,  that  the 
<;reditor  did  not  at  the  time  know  that  the  fund 
was  partnership  property.  12  Peters,  221.  See 
also  Dobs  V.    Halsey,  16   Johns.,  34. 

The  general  rule  is,  that  one  partner  may  not 
tise  the  firm  assets  in  payment  of  his  individual 
debts,  but  if  the  co-partner  expressly  or  impliedly 
assent  thereto,  or  afterwards  ratify  the  act,  the 
payment  will  be  held  good.  Everyhire  v.  Ens- 
worthy  7  Wend.,  326;  Livingston  v.  Roosevelt,  4 
Johns.,  251 ;  Liberty  Savings  Bank  v.  Campbell,  75 
Va.,  534;  Hartley  v.  White,  94  Pa.  St.,  31-36; 
Allen  V.  Gary,  33  La.  Ann.,  1455 ;  Forney  v.  Adams, 
74  Mo.,  138;  Sligall  v.  Gniey,  49  Miss.,  761; 
Thomas  v.  Punich,  28  Ohio  St.,  55,  60;  McNair 
V.  Piatt,  46  111.,  211;  Caldwell  v.  Scott,  54  N.  H., 
414;    Filley   v.    Phelps,   18   Conn.,   294;     Barnwell   v. 
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Sj>ringjieldj  15  Ala.,  273;  Norment  v.  Johnson^  10 
Iredell,  89;  Carter  v.  Beamaii^  6  Jones,  44;  Conant 
V.  Fray,  49  Ind.,  530.  See  also  Atkin  v.  Berry,  1 
Lea,   91. 

The  rule  as  laid  down  in  Parsons  on  Partner- 
ship, Sec.  135  (4th  Ed.),  is  substantially  as  follows : 
He  who  knows  that  the  partner's  act  is  not 
within  the  firm's  business,  knows  it  is  not  author- 
ized, and  when  he  sees  that  the  partner  is  acting 
for  his  individual  and  separate  benefit,  he  cannot 
presume  that  it  is  authorized  by  the  firm.  See 
also   Parsons   on    Partnership,   Sees.   90   and   91. 

A  large  class  of  cases  hold  that,  when  the 
creditor  has  knowledge  of  the  fact,  expressly  or 
impliedly,  the  burden  is  upon  him  to  show  that 
the  partner  had  authority  to  use  the  firm's  prop- 
erty to  pay  his  private  debts.  Davis  v.  Smith,  27 
Minn.,  390;  McNair  v.  Piatt,  46  HI.,  211.  And 
the  meriB  fact  that  the  partner  states  that  he  has 
consent  of  his  co-partner  is  not  sufiScient.  Allen 
V.    Gary,   3   La.    Ann.,   1455-1460. 

The  case  of  Dobs  v.  Halsey,  16  Johnson,  34^ 
states  the  rule  to  be  in  England  that  the  burden 
of  proof  is  on  the  co-partner  to  show  his  dissent 
or  want  of  knowledge,  while,  in  the  New  York 
Courts,  it  is  on  the  separate  creditor  to'  show  the 
assent  of  the  whole  firm.  In  the  same  case  it  is 
held  that  money  thus  paid  may  be  recovered  back 
by  the  partnership.  Dobs  v.  Halsey,  16  Johns., 
34;  8  Am.  Dec,  293,  note  297.  And  this  is  sup- 
ported  by   many   cases.      Forney  v.  Adams,    74   Mo., 
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138;  Yiles  v.  Bangs^  86  Wis.,  131;  Burnwell  v, 
Springfeldy  15  Ala.,  273;  Moriarity  v.  Bailey ^  46 
Conn.,   592. 

Many  of  the  cases  go  to  the  extent  of  holding 
that,  though  the  separate  creditor  may  not  have 
known  that  the  funds  used  were  partnership  funds, 
still  the  rule  applies.  75  Va.,  539;  54  N.  H., 
474.  Ackley  v.  Stocklin,  56  Mo.,  558-562;  Moriarity 
V.  Bailey,  46  Conn.,  592.  See  Davis  v.  Atkinson^ 
124  111.,  474;  7  Am.  State  Reports,  note,  378-380. 
See  also  St;  Louis  Type  Foundry  Co.  v.  WisdoMy 
4   Lea,   699. 

« 

In  the  case  at  bar  we  have  one  partner,  with- 
out the  knowledge  of  his  co-partner,  applying  the 
firm's  money  to  the  payment  of  his  antecedent 
debt.  The  creditor  knew  that  the  funds  being 
used  were  those  of  the  firm  of  Skipper  &  Rogers, 
and  not  of  Skipper,  and  he  could  not  apply  such 
funds  to  Skipper's  individual,  antecedent  debt,  ex- 
cept by  the  assent  of  the  co-partner,  Rogers. 
The  money  thus  paid  was  improperly  diverted 
from  the  firm's  purposes  to  the  individual  part- 
ner's purposes,  and  complainant  is  entitled  to  have 
credit  for  the  same  as  against  the  debt  held  by 
the  firm,  of  Betterton  &  Co.  against  Skipper  & 
Rogers,  and,  the  demurrer  being  out  of  his  way, 
may  have  such  credits  applied  in  this  cas6,  al- 
though after  the  judgment  was  rendered  before 
the   Justice   of   the   Peace. 

The    decree    of   the    Chancellor    is    reversed,   and 
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complainant  will  have  credit  for  the  amount  of 
the  two  checks,  and  proper  interest  from  the  time 
they  were  paid  to  Betterton  &  Co.  The  costs  of 
the  cause  in  this  Court  and  in  the  Court  below 
will   be   paid   by   defendants,   Betterton   &   Co. 
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Clark    v.   Jonks. 
{Khoxville.      September   25,   1894.) 

1.  Bills  and  Notes.     Indorsement  of  carries  mortgage  security. 

The  transfer  by  indorsement  of  a  promissory  note  carries  with  it,  with- 
out formal  assignment,  the  benefit  of  a  deed  of  trust  upon  land  given 
to  secure  the  note. 

Cases  cited  and  approved :  Graham  v,  McCampbell,  Meigs,  52 ;  Cleve- 
land  V,  Martin,  2  Head,  129;  Roberts  v,  Francis,  2  Heis.,  133;  Mc- 
Callum  V.  Jobe,  i  Leg.  R.,  244;  Anthony  z*.  Smith,  9  Hum.,  511  ; 
Thompson  v,  Pyland,  3  Head,  539. 

2.  Deeds  of  Trust.     Foreclosure  bill. 

Bill  to  foreclose  a  trust-deed  is  maintainable,  although  no  obstacle  ex- 
ists, or  is  averred,  to  prevent  sale  by  the  trustee. 

Cases  cited  and  approved:  Bennett  v.  Union  Bank,  5  Hum.,  615;  56 
Miss.,  497. 

I 

3.  Same.     Same.     Costs. 

But  if  foreclosure  suit  is  needlessly  resorted  to,  when  sale  by  the  trustee 
would  have  been  equally  effectual,  the  complainant  will  be  taxed  with 
the  additional  costs  and  expenses  incident  to  his  unnecessary  suit. 

4.  Same.     Same.     Attorneys  fees. 

And  complainant's  attorney's  fees  for  the  prosecution  of  such  needless 
suit  will  not  be  allowed  against  the  defendant,  under  a  stipulation  in 
the  note  sued  on  that  the  maker  should  pay  reasonable  attorney  fees 
for  collection  of  the  note,  if  it  should  be  "necessary  to  resort"  to 
suit  for  that  purpose. 

5.  Chancery  Sale.      Terms  of  under  mortgage  or  trust-deed. 

Sale  cannot  be  decreed,  barring  the  right  of  redemption,  upon  fore- 
closure of  a  deed  of  trust  providing  for  cash  sale  with  right  of  re- 
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demption.     The  Court's  decree  must  conform  to  the  contract  of  the 
parties. 

Cases  cited  and  approved:  Knox  2/.  McCain,  13  Lea,  199;  Frierson  z/. 
Blanton,  i  Bax.,  272. 


FROM      HAMILTON. 


Appeal  from  Chancery  Court  of  Hamilton  County. 

T.  M.  McCONNELL,  Ch. 

Elder   &  Patton  for   Clark. 
N.   H.   Burt  for  Jones. 

Caldwell,  J.  This  is  a  foreclosure  bill.  On 
July  27,  1891,  A.  G.  Hickman  sold  and  conveyed 
to  R.  L.  Jones  a  tract  of  land  in  Hamilton 
County,  taking  his  six-months'  promissory  note  for 
|250  as  part  of  the  consideration.  The  note  re- 
cited on  its  face  that  it  was  given  for  a  part  of 
the  purchase-price,  and  that  its  payment  was  se- 
cured by  a  deed  of  trust  on  the  land.  In  pur- 
suance of  their  agreement,  Jones,  on  the  same 
day,  reconveyed  the  land  to  Hickman,  as  trustee, 
with  full  power  of  sale  in  case  the  note  should 
not  be  paid  at  maturity.  Thereafter  Hickman  sold 
and  indorsed  the  note  to  W.  I.  Clark.  Default 
having  been  made,  Clark,  as  holder  and  owner  of 
the  note,  filed  this  bill  against  Jones,  as  maker  of 
the    note   and   deed   of    trust,   and    against   Hickman, 
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as  indorser    and    trustee,   to    foreclose    the    deed    of 
trust  under  the  decrees   of   the   Court. 

Jones  demurred  to  the  bill,  (1)  because  it  did 
not  allege  a  transfer  of  the  dee^d  of  trust  by  Hick- 
man to  Clark,  and  (2)  because  it  did  not  allege 
that  the  trustee  had  refused  to  execute  the  trust, 
or  that  Jones  had  done  any  thing  to  prevent  him 
from   doing  so. 

The  demurrer  was  overruled;  and  Jones  filed  an 
answer,  denying,  in  many  different  forms,  the  right 
of  complainant  to  have  the  deed  of  trust  fore- 
<;lo8ed  by  decree  of  Court,  when  the  way  for  a  sale 
by   the   trustee  was   entirely   free    and    unobstructed. 

Hickman,  the  trustee,  answered,  stating  that  he 
had  ever  been  ready  and  willing  to  execute  his 
power  of  sale,  if  the  complainant  should  request 
him  so   to   do. 

Hearing  the  cause  upon  the  whole  record,  the 
Chancellor  graiited  the  relief  sought  in  the  bill. 
The  land  was  sold,  and  the  sale  confirmed.  De- 
fendant,  Jones,   has   appealed. 

First. — The  first  ground  of  demurrer  was  properly 
overruled.  It  was  not  necessary  to  Clark's  enjoy- 
ment of  the  security  provided  for  his  note  that  it 
should  have  been,  formally  transferred  to  him.  The 
transfer  of  the  note,  without  more,  carried  with  it 
the  lien  created  by  the  deed  of  trust.  Graham  v. 
Mc  Campbell,  Meigs,  52;  Cleveland  v.  Martii},  2 
Head,  129;  Roberts  v.  Francis,  2  Heis.,  133;  Mc- 
Callum.  V.  Jobe,  1  Leg.  R.,  244;  Anthony  v.  Smith, 
9  Hum.,  511 ;  Thompson  v.  Pyland,  3  Head,  539. 
41—9  p 
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Second, — The  second  ground  of  demurrer  was 
also  properly  overruled.  It  was  not  necessary  to 
the  relief  sought  that  complainant  should  have 
alleged  that  the  trustee  had  refused  to  execute 
the  trust,  or  that  his  execution  of  it  had  been 
impeded  by  the  maker,  or  any  other  person.  The 
mere  allegation  of  the  valid  existence  of  the  note 
and  deed  of  trust,  and  of  complainant's  ownership 
of  the  note,  and  that  it  was  past  due  and  unpaid, 
gave   him   a   standing  in   Court. 

The  jurisdiction  of  Courts  of  Equity  to  fore- 
close mortgages  is  almost  as  old  as  the  Courts 
themselves;  formerly  it  was  exclusive,  because  such 
instruments,  then,  conferred  no  power  of  sale  upon 
any  individual.  Now,  however,  mortgages  with 
power  of  sale,  or  deeds  of  trust,  are  very  generally 
adopted  as  security  for  debt.  These  may  be  fore- 
closed by  the  person  designated  for  that  purpose; 
or,  at  the  election  of  the  mortgagee  or  beneficiary, 
by  a  Court  of  Equity.  The  introduction  of  the 
later  mode  of  foreclosure  does  not  supersede  the 
former  one,  but  is  in  addition  to  it;  it  is  merely 
cumulative.  Bennett  v.  Union  Bank^  5  Hum.,  615; 
McDonald  v.  Vinson^  56  Miss.,  497;  2  Perry  on 
Trusts,  Sec.  602^^^^;  1  Jones  on  Mortgages,  Sec. 
1443;  8  Am.  &  Eng.  Ency.  of  Law,  277,  278,  and 
cas6s   cited. 

Third. — But,  since  mortgages  with  power  of  sale 
or  deeds  of  trust  are  resorted  to,  because  affording 
a  less  cxpensioe  as  well  as  <a  more  convenient  and 
more    ex[)editious    mode    of     foreclosure     than     that 
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formerly  existing,  the  makers  will  not  be  required 
to  pay  the  greater  expense  of  a  foreclosure  in 
equity,  unless  some  good  and  sufficient  reason  be 
shown  for  taking  the  matter  into  Court.  No  such 
reason  is  shown  to  have  existed  in  this  case, 
hence,  the  full  costs  should  not  have  been  ad- 
judged against  Jones.  He  was  properly  taxable 
with  only  so  much  expense  as  would  have  been 
incurred   in   a   sale   by   the  trustee. 

Fourth. — It  was  also  error  to  charge  Jones  with 
complainant^s  attorney's  fee  in  this  case.  It  is 
true  that  Jones  agreed,  in  the  face  of  his  note, 
that  he  would  pay  a  reasonable  attorney's  fee,  "  if 
necessary  to  resort"  to  suit  for  the  collection  of 
the  note;  but  no  such  resort  is  shown  to  have 
been  necessary.  On  the  contrary,  it  appears  that 
the  note  could  have  been  collected  without  litiga- 
tion. The  mode  of  payment  provided  in  the  deed 
of  trust  was  ample.  The  trustee  had  full  power 
of  sale,  was  ready  and  willing  to  sell,  and  could 
have  sold  easily,  and  without  interruption,  at  any 
time. 

Fifth. — The  deed  of  trust  provided  for  a  sale  for 
cash,  with  right  of  redemption  in  the  maker.  The 
Court,  upon  the  application  of  complainant,  ordered 
a  sale  on  a  credit  of  six  and  twelve  months,  bar- 
ring the  right  of  redemption.  This  was  error. 
The  terms  of  sale  prescribed  in  the  instrument 
creating  the  lien  were  controlling.  See  Knox  v. 
McCain^  13  Lea,  199,  overruling  Frierson  v.  B/jin- 
ton,   1   Bax.,  272. 
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Sixth. — Reverse,  and  direct  sale  for  cash,  with 
right  of  redemption.  Complainant  will  pay  all  costs 
up  to  this  time,  and  Jones  will  pay  costs  of  sale 
hereafter  made,  upon  the  ground  that  the  latter 
will  he  ahout  the  same  as  if  sale  had  been  made 
by  trustee. 


-« 
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Lookout  Bank  v.  Aull. 


{Knoxville.      October  2,   1894.) 


I.  Bills  and  Notes.     Rights  of  bona  fide  holder. 

The  bona  fide  holder  of  a  negotiable  note,  who  acquired  it  in  due  course 
of  trade,  for  value,  before  its  maturity,  and  without  notice  of  any 
condition  affecting  its  delivery,  can  enforce  it  against  a  surety  who 
signed  and  placed  it  in  the  hands  of  the  principal,  perfect  upon  its 
face,  upon  an  express  collateral  agreement,  which  was  never  complied 
with  or  waived^  that  it  should  not  be  delivered  to  the  payee  until  it 
had  been  signed  by  another  designated  person. 

Cases  cited  and  approved:  Merritt  v.  Duncan,  7  Heis.,  156;  Jordan  v, 
Jordan,  10  Lea,  124;  Perry  t/.  Patterson,  5  Hum.,  132. 


2.  Same.     Same.     Note  payable  to  bank  cashier. 

A  note  discounted  for  a  bank,  with  its  funds,  but  made  payable  to  its 
cashier,  is  the  property  of  the  bank,  upon  which  it  can,  without  the 
cashier's  indorsement,  maintain  suit  in  its  own  nanie  with  the  same 
advantages  as  if  the  note  had  been  made  payable  to  the  bank. 

Cases  cited  and  disapproved:  20  Vt.,  666;  4  Dev.  &  B.,  274. 

3,  Same.     Same.     Payee  protected  as  bona  fide  holder. 

The  payee  of  a  note  will  be  protected  as  a  bona  fide  holder  to  the  same 
extent  and  under  like  conditions  as  an  indorsee. 

Case  cited  and  approved:  Jordan  v.  Jordan,  10  Lea,  134. 


4.  Same.     Same.      Taken  for  pre-existing  debt. 

A  note  is  not  given  for  a  pre-existing  debt  in  such  sense  as  to  let  in  de- 
fenses against  a  bona  fide  holder  who  acquired  it  before  maturity, 
where  it  is  accepted  in  renewal  and  satisfaction  of  an  older  note  with 
different  sureties. 
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Cases  cited  and  approved:    Nichol  v.  Bate,   lo  Yer.,  429;    Cherry  ?' 
Frost,  7  Lea,  I ;  Jordan  v.  Jordan,  10  Lea,  134. 


FROM    HAMILTON. 


Appeal  from  Chancery  Court  of  Hamilton  County. 
T.    M.    McCoNNELL,   Ch. 

J.   A.   Caldwell  for  Bank. 

Clift   &   Cantrell   for   Aull. 

Beard,  J.  The  bill  in  this  cause  was  filed, 
seeking  a  decree  against  Aull  and  Clift,  who  were 
sureties  of  one  O'Brien  on  a  note  of,  $3,000,  pay- 
able six  months  after  date  to  the  order  of  "J.  O. 
Rice,  Cashier."  The  defendants  resist  recovery 
upon  the  ground  that  this  note  was  signed  by 
them  as  sureties  upon  the  distinct  agreement  with 
their  principal,  O'Brien,  that  he  would  not  deliver 
it  to  the  payee  until  he  had  one  Baskett  to  sign 
it  as  co-surety  with  them,  and  that,  in  disregard 
of  this  agreement,  and  without  their  knowledge  or 
consent,  it  was  turned  over  to  the  payee,  who  ac- 
cepted it  in  payment  of  a  pre-existing  debt.  These 
defenses  are  made  out  by  the  evidence  in  the 
record.  At  the  same  time,  it  affirmatively  appears 
that  complainant  accepted  the  note  sued  on  with- 
out  any   notice   of    the   facts   thus   relied   on   by   de- 
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fendants.       A    decree    was    pronounced    against    the 
sureties,   and   they   have   appealed. 

The  case  rests  on  the  question,  Was  complain- 
ant the  ho7ia  fide  holder  of  this  note  for  value, 
before  maturity,  and  in  due  course  of  trade?  If 
so,  then  the  decree  of  the  Chancellor  must  be 
affirmed. 

It  is  settled  that  a  note,  though  negotiable  in 
form,  signed  by  a  surety  and  placed  in  the  hands 
of  another  party,  upon  condition  that  it  is  not  to 
be  delivered  to  the  payee  until  some  other  person 
shall  sign  it,  is  an  escrow,  and,  as  to  the  original 
parties  or  the  payee  taking  it  with  notice  of  such 
condition,  remains  an  escrow,  and,  as  such,  is  not 
enforcible  against  this  surety.  Perry  v.  Patterson^ 
5   Hum.,    132. 

It  is  equally  well  settled  that  such  a  note  will 
become  a  valid  and  enforcible  obligation  of  the 
surety  imposing  the  condition  when  it  passes  from 
the  party  holding  it  in  escrow  into  the  hands  of 
a  bona  fide  holder  for  value,  in  due  course  of 
trade,  and  before  maturity.  Merritt  v.  Duncan^  7 
Heis.,   156 ;    Jordan   v.  Jordan^   10   Lea,   124. 

First, — It  is  insisted  complainant  is  not  such  a 
holder,  because  the  note  is  payable  to  "J.  O. 
Rice,'  Cashier,"  and  is  not  indorsed  by  him  to 
complainant.  While  this  is  the  condition  of  this 
note,  3'et  the  record  shows  the  payee  to  have  been 
the  cashier  of  complainant  bank  at  the  time  the 
note  was  taken,  as  well  as  when  this  suit  was 
brought;    that   the   bank's    money  was   the   consider- 


648  KNOXVILLE : 


Lookout  Bank  v,  AuU. 


ation   for  it,   and    that    it  was   from    the    beginning 
the   bank's  property. 

There  are  old  cases  holding,  in  such  a  case,  the 
bank  could  not  sue  in  its  own  name  on  such  a 
note  without  an  indorsement  of  it  by  the  payee, 
Bank  of  United  States  v.  Lymany  20  Vt.,  666; 
Horah  v.  Longj  4  Dev.  &  B.,  374.  But  the  au- 
thority of  these  cases  has  beeri  overthrown,  and 
the  consensus  of  judicial  opinion  now  is  that  such 
a  note,  executed  under  the  conditions  just  stated,, 
is,  upon  delivery,  ipso  facto  the  property  of  the 
bank,   and   can   be   sued   upon   without    indorsement. 

1  Randolph    on   Commercial   Paper,   Sees.   133,   157;. 

2  Daniel   on   Notes   and   Bills,   Sec.   1189. 

Second. — It  is  further  insisted  that,  as  the  note 
sued  on  is  the  property  of  the  payee,  the  rule 
protecting  the  title  of  a  bona  fide  holder  of  ne- 
gotiable paper  does  not  apply,  the  argument  be- 
ing that  the  rule  can  only  be  invoked  by  some 
one  holding  after  the  instrument  has  passed  from 
the  payee  to  an  indorsee  for  value.  .This  conten- 
tion, however,  is  unsound,  as  is  held  in  Jordan  v. 
Jordan  y   10   Lea,   134. 

Third. — Finally,  it  is  urged  the  note  was  taken 
for   a  pre-existing  debt. 

The  paper  in  question  was  a  renewal,  and  was 
the  last  of  a  series  of  six-months'  notes,  for  the 
same  amount,  covering  a  period  of  five  years. 
According  to  the  testimony  of  defendant,  Aull, 
the  note,  of  which  the  present  is  the  renewal, 
was,  upon    the    execution    of    this    one,   surrendered 
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by  the  bank  to  O'Brien.  On  this  surrendered  note 
were  the  names  of  Clift,  Baskett,  and  Albright  as 
sureties.  The  present  note  has  upon  it  the  names 
of  Clift  and  AuU  as  sureties.  The  present  note 
extinguished  the  older  one,  thereby  releasing  Bas- 
kett and  Albright.  We  hold  that  while  the  orig- 
inal consideration  ran  through  the  various  renewal 
notes  into  the  present  one,  yet  the  surrender  and 
.  extinguishment  of  the  older  note,  and  the  conse- 
quent release  of  Baskett  and  Albright,  makes  com- 
plainant the  bona  fide  holder  for  value  of  this  note 
now  sued  on.  Nichol  v.  Bate,  10  Yerg.,  428; 
Cherry  v.  Frosty  7  Lea,  1;  Jordan  v.  Jordan,  10 
Lea,   134. 

The   decree   of   the   Chancellor  is   affirmed. 
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Dun  v.  Garrett. 
{KnoxvUle.      October    2,   1894.) 

1.  Bonds.     Df livery  in  escrow. 

Where  an  unofficial  bond,  regular  in  form  and  perfect  on  its  face,  has 
been  delivered  by  the  principal  maker  to  the  obligee,  and  acce))ted 
in  good  faith  by  the  latter,  as  a  complete  instrument,  without  knowl- 
edge on  his  part  of  any  fact  calculated  to  excite  suspicion  or  cause 
inquiry  as  to  the  manner  of  its  execution  and  delivery,  a  surety  thereon 
cannot  successfully  defend  himself  against  liability  that  has  already 
accrued  by  reason  of  the  principal's  breach  of  the  bond,  upon  the 
ground  that  the  bond  had  been  delivered  by  the  principal  maker  to 
the  obligee  in  violation  of  a  private  agreement  between  the  principal 
and  surety,  made  at  the  time  the  latter  signed  the  bond  synd  placed  it 
in  the  principal's  hands,  that  it  should  not  be  delivered  to  the  obligee 
until  another  person  designated  had  signed  it. 

Cases  cited:  Perry  v.  Patterson,  5  Hum.,  132;  Carrick  v.  French,  7 
Hum.,  457;  Majors  t'.  McNeilly,  7  Heis.,  294;  Breedin  7..  Grigg,  8 
Bax.,  163;  Quarles  v.  Governor,  10  Hum.,  I2i ;  Bryant'.  Glass,  2 
Hum.,  390;  Governor  v.  Organ,  5  Hum.,  i6i  ;  Ezell  v.  Justices,  3 
Head,  587;  Amis  z/.  Marks,  3  Lea,  573;  Jordan  v.  Jordan,  lo  Lea, 
124;  2  Durn.  &  East,  21  ;  63  Mo.,  212(21  Am.  Rep.,  440);  i  Salkeld, 
289;  23  Mich.,  457;  27lnd.,368;  32  Ind.,  I ;  53  Maine,  284;  2  Met. 
(Ky.),  608;  24  Grattan,  202;  16  Wall.,  i  ;  4  Cranch,  219;  32  N.  V., 
445;  56  N.  Y.,  67;   i  Southern  Rep.,  276;  6  Ga.,  202. 

2.  Same.     Same.     Burden  of  proof , 

But  it  must  affirmatively  appear,  in  such  case,  that  the  obligee  took  the 
bond  without  notice  of  its  conditional  delivery  by  the  surety  to  ihe 
principal  maker. 


FROM     HAMH/rON 


Appeal  from  Chancery  Court  of  Hamilton  County. 
T.   M.   McOoNNELL,   Ch. 
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Prit<  HARD   &   SrzER   for   Dan. 

Clark   &    Broavn   for   Garrett. 

« 

Beard,  J.  A  bond,  unofficial  in  character,^  was 
-executed  by  one  Garrett  as  principal,  and  by  these 
defendants  as  his  sureties,  payable  to  complainant 
as  obligee.  This  bond,  regular  in  its  form  and 
perfect  on  its  face,  was  delivered  by  the  principal 
obligor  to  the  obligee,  and  was  accepted  by  the 
latter  in  good  faith,  as  a  complete  instrument, 
without  any  facts  or  circumstances  attending  its 
delivery  to  excite  suspicion  or  cause  inquiry  on  the 
obligee's  part  as  to  the  mode  of  its  execution.  On 
these  facts  the  question  here  presented  for  deter- 
mination is  this :  After  loss,  covered  by  the  terms 
of  this  bond,  has  occurred  to  the  obligee,  by  the 
default  of  the  principal  obligor,  can  a  surety  avoid 
recovery  for  this  loss  upon  the  ground  that  he  had 
made  a  private  agreement  with  his  principal,  at  the 
time  of  signing  and  leaving  it  in  the  latter's  hands, 
that  the  principal  obligor  should  not  deliver  it  to 
the  obligee  until  another  party  had  signed  it  as 
surety,  when,  in  violation  of  this  agreement,  and 
without  the  knowledge  or  consent  of  the  surety, 
the  bond   was   subsequently   delivered  ? 

The  Court  below  held  he  could ;  that  the  bond 
so  delivered  was  void  as  to  the  suretv,  and  the 
bill  was,  therefore,  dismissed.  From  this  decree 
the   complainant   has   appealed. 

The  subject  here  presented  has  provoked  much 
discussion,    which    resulted    in    some    conflict   of    au- 
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thority.  It  will  be  necessary,  in  order  to  arrive 
at  a  correct  conclusion  in  this  cause,  to  examine 
'with  some  care  not  only  the  cases  in  our  own 
State  in  which  this  question  has  arisen,  but  also 
the   decisions   of    Courts   outside   the   State. 

It  is  insisted  by  the  appellee  that  the  decree  of 
the  Chancellor  is  fully  warranted  by  the  rulings  of 
this  Court  heretofore  made.  We  do  not  think  so. 
The  earliest  case  in  our  reports  is  Perry  v.  Patter- 
son^  5  Hum.,  132.  In  that  case  a  judgment  cred- 
itor agreed  with  liis  debtor  that  he  would  grant 
him  indulgence  for  twelve  months  if  the  latter 
would  give  him  a  note,  with  two  good  sureties, 
for  the  amount  of  the  judgment.  A  note  was 
made  by  the  principal  debtor,  and  signed  by  Perry 
as  surety,  but  upon  the  distinct  condition  the 
principal  would  not  deliver  it  to  the  payee,  unless 
another  person  signed  it  as  co-surety.  The  princi- 
pal debtor  failed  to  obtain  the  additional  surety, 
and,  in  violation  of  the  condition,  and  without  the 
knowledge  of  the  surety,  he  turned  the  paper  over 
to  the  attorney  of  the  creditor.  This  Court  held 
that  this  note  was  an  escrow,  and  that,  having 
been  delivered  in  violation  of  the  condition  making 
it  such,  the  surety  was  hot  bound.  In  the  course 
of  the  opinion,  in  commenting  on  the  facts  de- 
veloped in  proof,  it  is  said:  "It  does  not  appear 
that  the  note  was  then  received  by  the  attorney 
in  payment  of  the  judgment,  for  he  still  insisted 
on  having  two  sureties,  as  per  agreement,  and 
attempted   by  executions  on  the  judgment  to  enforce- 
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performance,  without  success."  And  again  the 
-Court  say:  "But  we  think  it  obvious,  from  the 
proof,  that  the  note  was  not  delivered  to  the 
Attorney  in  execution  of  the  agreement  between 
him  and  Perry,  but  merely  lodged  with  him  till 
auch  time  as  Francis  S.  Perry  could  be  induced 
to  sign  it.  We  are  constrained  to  believe  that 
the  note  has  been  retained  as  the  last  resort,  after 
other  mode  of  enforcing  payment  had  failed."  In 
other  words,  in  that  case  there  was  neither  a  fuU 
delivery  of  the  note  to  nor  a  final  acceptance  of 
it  by  the  payee  or  his  agent,  and  its  retention 
and  attempted  enforcement  against  the  surety,  under 
the  circumstances,  was  a  case  of  "last  resort,"  and 
in   flagrant   violation   of  his   rights. 

With  these  facts  fully  ascertained,  it  becomes 
apparent  that  the  statement  in  the  opinion  of  the 
Court  that  "it  makes  no  difference,  though  the 
attorney  did  receive  the  note  without  the  knowl- 
edge  that  it  had  been  conditionally  executed  by 
Simpson  Perry;  the  note  was  not  delivered  to  the 
attorney  by  him,  and  it  was  therefore  necessary 
that  he  should  have  inquired  as  to  the  mode'  of 
its  execution  before  he  could  claim  to  hold  it  dis- 
charged of  the  conditions,"  was  unnecessary  to  the 
determination  of  the  case,  and  therefore  not  bind- 
ing  as   authority. 

The  case  of  Carrick  v.  Frevch,  7  Hum.,  457, 
simply  holds  that,  to  make  out  an  escrow,  the 
evidence  must  clearly  show  the  surety  signed  on 
an   express   condition,  and   not   upon    a   casual   state- 
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ment  of  the  principal  obligee  that  he  intended  ta 
place  on  the  paper  other  sureties,  even  if  it  ap- 
pears that  this  statement  was  an  inducement  to 
the  surety  so  signing.  Majors  v.  McNeilly^  7  Heis., 
294,  and  Breedin  v.  Grigg,  8  Bax.,  163,  were  cases 
where  the  notes  in  question  had  been  placed  in 
the  possession  of  their  respective  payees  upon  an 
understanding  with  these  payees  that  they  were 
conditionally  delivered,  and,  in  eacli  case,  it  was 
properly  held  that  the  payees  took  them  subject 
to   the   conditions   imposed. 

These  are  the  Tennessee  cases  relied  upon  by  the 
appellee,  but  we  think  it  apparent  that  the  decree 
in   this   case   cannot   safely   rest   on   their  authority. 

The  case  of  Quarles  v.  Governor^  10  Hum.,  121^ 
while  not  cited  by  the  appellee,  is  frequently  re- 
ferred to  as  an  authority  for  the  general  rule  in- 
voked by  the  surety  in  this  case,  and  it  is,  there- 
fore, proper  to  refer  to  it.  In  that  case  it  was 
held  that  a  surety  on  a  bond  for  a  Sherift*,  re- 
ceived, approved,  and  ordered  to  be  spread  on  the 
records  of  the  Court,  might  show,  when  sued  on 
this  bond,  he  conditionally  signed  and  delivered  it 
to  the  Clerk  of  the  Court.  The  decisions  in 
Bryan  v.  Glass,  2  Hum.,  390;  Governor  v.  Organ, 
5  Hum.,  161;  and  JSzell  v.  Justices,  3  Head,  587, 
are  not  in  accord  with  that  case,  and,  as  is  said 
in  Amis  v.  Marks,  3  Lea,  573,  ''  perhaps  announce 
the  safer  and  better  rule."  Independent,  however, 
of  the  question  of  the  right  of  the  surety  in  a 
summary    proceeding,    as    that    was,    to     impeach     a 
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judicial  record  by  parol  proof,  it  may  be  this  case 
was  rested  by  the  Court  upon  the  ground  that  the 
Clerk  of  the  Court,  who  took  the  bond  from  the 
surety  with  full  knowledg4  of  the  condition  at- 
tached, was  tlie  statutory  agent  of  the  payee  of 
the  bond,  and  that  notice  to  him  was  notice  to 
his  principal.  Unless  this  be  so,  we  do  not  be- 
lieve the  case  to  be  reconcilable  with  the  best 
considered   authorities. 

The  appellant  insists  the  question  before  us  has 
been  closed  in  this  State  ever  since  the  opinion  in 
Jordan  v.  Jordan^  10  Lea,  124.  That  was  a  suit  by 
a  bona  fide  holder  of  commercial  paper,  who  recov- 
ered against  a  surety  undertaking  to  defend  upon 
the  ground  of  his  conditional  delivery  to  the  prin- 
cipal debtor,  and  of  the  latter's  subsequent  deliv- 
ery of  the  note  sued  on,  in  violation  of  the  con- 
dition, to  the  payee.  The  counsel  for  appellee, 
while  conceding  the  soundness  of  the  conclusion 
reached  when  confined  to  the  subject  of  litigation 
in  that  case,  yet  urges  that  that  decision  rests  upon 
an  exception  to  the  general  rule  made  by  the 
Courts  in  the  interest  of  commerce,  and  that  it 
cannot  be  relied  upon  as  authority  where  the  lia- 
bility of  a  surety  upon  a  non-negotiable  instru- 
ment, delivered  in  violation  of  like  conditions,  is 
called  in  question.  While  it  is  true  the  case  fi- 
nally rests  upon  the  fact  the  note  sued  on  was 
negotiable,  and  passed,  for  value,  without  notice, 
and  before  maturity,  into  the  hands  of  the  payee, 
yet    the    reasoning    and    illustrating    of    the   opinion 
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embraces  both  negotiable  and  non- negotiable  paper. 
The  Court  say :  "  The  law  makes  the  principal  the 
agent  of  the  sureties  for  the  special  purpose  of 
delivering  the  instrument..  *  *  *  It  is 
a  case  for  the  application  of  the  ordinary  princi- 
ple of  agency,  that  when  the  agent  is  clothed 
with  apparent  authority  to  do  the  act,  he  may 
bind  the  principal  within  the  limits  of  that  au- 
thority, whatever  may  have  been  his  private  instruc- 
tions." In  other  words,  the  surety  has  innocently 
but  negligently  placed  it  in  the  power  of  his 
agent  to  inflict  a  loss  upon  another,  who  is  equally 
innocent,  and  in  no  respect  guilty  of  negligence. 
In  such  a  case,  the  eflfect  of  the  holding  in  Jor- 
dan V.  Jordan,  supra,  was,  whenever  a  loss  oc- 
curred as  the  result  of  such  negligence,  to  apply 
the  rule  announced  in  Lickharrow  v.  Mason,  2 
Dun  &  East,  21,  that,  '^whenever  one  of  two 
innocent  persons  must  suffer  by  the  acts  of  a 
third,  he  who  has  enabled  the  third  person  to 
occasion   the    loss   must    sustain   it." 

Conceding,  however,  that  the  announcement  of 
this  rule  was  dictum  in  that  case,  still  the  ques- 
tion recurs,  Is  the  rule  sound  in  principle  and 
warranted  by  authority?  That  it  is  sound  in  prin- 
ciple we  have  no  doubt,  and  that  it  should  be 
applied  in  all  cases  like  the  one  at  bar  is  sanc- 
tioned by  the  great  weight  of  authority,  as  we 
shall    now   see. 

In  State  v.  Potter,  63  Mo.,  212  (Am.  Rep.,  21, 
p.   440),   the    Court    says :     *'  Here    the    surety    who 
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defends  this  action  had  invested  the  principal  with 
an  apparent  authority  to  deliver  the  bond,  and 
there  was  nothing  on  the  face  of  the  bond,  or  in 
any  of  the  attending  circumstances,  to  apprise  the 
official  who  accepted  it  that  there  was  any  secret 
agreement  which  forbade  its  acceptance.  The 
surety  is  alone  at  fault  in  the  matter,  as,  but  for 
his  unwarranted  trust  in  Turley,  the  latter  would 
never  have  had  it  in  his  power  to  occasion  the 
loss  which  the  beneficiaries  of  this  bond  must  suf- 
fer if  the  defense  made  by  the  surety,  is  success- 
ful. *  *  *  Surely,  then,  a  more  oppor- 
tune application  of  the  language  of  Lord  Ilolt,  in 
Hodge  v.  Nichols^  1  Salkeld,  289,  could  not  occur 
than  to  the  case  before  us  that,  *  Seeing  somebody 
must  be  the  loser  by  the  deceit,  it  is  more  rea- 
sonable that  he  that  employs  and  puts  trust  and 
confidence  in  the  deceiver  should  be  loser  than  a 
stranger.' " 

lu  McCormick  v.  Bay  City,  28  Mich.,  457,  where 
the  surety  undertook  to  escape  liability  on  the 
bond,  signed  and  delivered  under  similar  circum- 
stances, the  Court  sa3's:  ''It  was  in  his  (the  sure- 
ty's) power  to  insert  the  names  of  the  desired 
sureties,  and  to  make  the  bond  joint,  and  not  sev- 
eral. He  took  none  of  these  precautions.  On  the 
other  hand,  he  put  it  in  the  power  of  the  princi- 
pal debtor  to  get  as  many  or  as  few  sureties  as 
he  chose,  and  to  deliver  the  bond  in  a  shape  and 
under  circumstances  raising  no  suspicion."  To  the 
same    effect    are    the    cases    of    Wthh    v.    Baird^    27 

42—9  p 
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Ind.,  368;  State  v.  Garten,  32  Ind.,  1;  State  v. 
Peck^  53  Maine,  284,  and  Millet  v.  Parker^  2  Met. 
(Ky.),    608. 

In  Nash  v.  Fugate,  24  Qrattan,  202,  the  Court 
approvingly  quotes  and  adopts  the  language  of 
Judge  Redfield,  as  follows:  "Where  the  surety 
intrusts  the  bond  to  the  principal  obligor  in  per- 
fect form,  with  his  own  name  attached  as  surety, 
and  nothing  on  the  face  of  the  paper  to  indicate 
that  others  are  expected  to  sign  the  instrument, 
in  order  to  give  it  full  validity  against  all  the 
parties,  he  makes  such  principal  his  agent  to  de- 
liver the  same  to  the  obligee,  because  such  is  the 
natural  and  ordinary  course  of  conducting  such 
transactions;  and  if  the  principal,  under  such  cir- 
cunistances,  gives  any  assurances  to  the  surety  in 
regard  to  other  sureties,  or  performing  any  other 
condition  which  he  fails  to  perform,  the  surety, 
giving  confidence  to  these  assurances,  must  stand 
the  hazard  of  their  performance,  and  he  cannot 
implicate  the  obligee  in  any  responsibility  in  the 
matter,  unless  he  is  guilty  of  fraud  or  rashness 
in   accepting   the   security." 

In  Dair  v.  United  States,  16  Wallace,  1,  the 
Supreme  Court  of  the  United  States  adds  the 
great  weight  of  its  sanction  to  this  view,  and  ap- 
plies the  rule  of  estoppel  in  pais  to  a  surety  in 
such  a  case  as  the  one  before  us,  and  shows  that 
the  case  of  Pawling  v.  United  States,  4  Cranch,' 
219,  which  was  referred  to  by  the  appellee  as 
supporting    the    opposite    view,    has    been    misinter- 
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preted,  •  and  is,  in  fact,  no  authority  against  the 
rule   announced   in   the   former  case. 

As  against  the  rule  so  announced,  only  a  lim- 
ited number  of  Courts  have  ranged  themselves. 
In  Peoples  v.  Bostivick,  32  N.  Y.,  445,  the  opposite 
rule — that  is,  the  one  invoked  in  this  case,  and 
upon  which  the  decree  of  the  Chancellor  was 
predicated — was  distinctly  stated  and  adopted,  but 
the  authority  of  that  cas6  was  much  weakened,  if 
not  eflfectually  destroyed,  by  the  doubt  as  to  its 
soundness,  suggested  in  Russell  v.  Frees^  56  N.  Y., 
67.  The  case  of  Smith  v.  Kirkland  (Alabama),  1 
Southern  Rep.,  276,  is  in  accord  with  Peoples  v. 
Bostwick,  supra,  but  it  rests  alone  on  the  authority 
of  earlier  Alabama  cases.  In  Georgia  tlie  same 
view   is   taken   in    Crawford   v.  Foster,   6   Ga.,   202. 

We  are  satisfied  to  adopt  the  rule,  as  found  in 
Dair  v.  United  States,  supra,  and  Nash  v.  Fugate, 
supra,  and  other  similar  cases,  already  referred  to, 
as  resting  on  sound  principle,  and  sustained  by  the 
weight  of  authority.  We  agree  with  the  Court 
in  Nash  v.  Fugate,  when  it  says  "it  is  impossible 
to  foresee  the  mischief  of  adopting  a  different 
rule."  For  "one  obligee,  having  in  his  possession 
an  instrument  signed  by  responsible  parties,  to  all 
appearance  complete  and  valid,  may,  at  any  dis- 
tance of  time,  be  confronted  and  defeated  by  a 
secret  parol  agreement  between  the  principal  obligor 
and  some  one  of  the  sureties,  of  the  existence 
of  which  he  had  not  even  a  suspicion.  How  is 
it    possible    to    provide    against    these    secret    agroe- 
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ments?  How  are  they  to  be  met  and  disproved? 
In  the  nature  of  things,  the  obligee  can  ofter  no 
evidence  besides  the  bond,  as  the  knowledge  of 
the  condition  is  generally  confined  to  the  principal 
obligor  and   his   sureties." 

It  is  proper  to  add  that,  in  all  such  eases,  to 
give  the  holder  the  benefit  of  the  rule  here  an- 
nounced, it  must  aflirmatively  appear,  as  it  does 
in   this   case,  that   he   took   the   instrument   in   ques- 

■ 

tion   without    notice   of   its   conditional   delivery. 

The  decree  of  the  Chancellor  is  reversed,  and 
the  cause  is  remanded  for  an  account  upon  the 
principles   of    this   opinion. 
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Crawford  v.  Carroll. 
(Knoxoille.     October  16,  1894.) 

Exemptions  from  Debt.    Judgment  for  value  of  exempt  property  is  exempt. 

Adjudgment,  obtained  by  the  owner  of  exempt  property  against  a  tort- 
feasor for  its  wrongful  conversion  or  destruction,  is  exempt  from  the 
owner's  debts  in  like  manner  as  the  property  itself  had  been. 

Code  construed  :  \  2931  (M.  &  V.) ;  J  2io8fl  (T.  &  S.). 

Cases  cited  and  approved :  Duff?'.  Wells,  7  Heis.,  17  ;  Hall  v.  Fulghum, 
86  Tenn.,  451 ;  White  v.  Fulghum,  87  Tenn.,  281. 


FROM    KNOX. 


Appeal  in  error  from  Circuit  Court  of  Knox 
County.      8.   T.   Logan,   J. 

T.   L.   Carty   for   Crawford. 

Tbmplbton   &   Catbs   for   Carroll. 

Bbard,  J.  The  defendant  in  error,  one  Carroll, 
is  the  head  of  a  family,  and  lives  in  Knox  County. 
He  owned  but  two  horses,  one  of  which  was  neg- 
ligently killed  by  the  railroad.  He  instituted  suit 
and  recovered  a  judgment  against  the  road  for  the 
value  of  this  horse;  and  this  judgment  a  garnish- 
ing   creditor    sought,   by   proper    process,   to    subject 
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to  the  satisfaction  of  his  debt.  This  claim  was 
resisted  by  the  owner  of  the  judgment,  on  the 
ground  that  it  stood  in  the  room  and  stead  of 
the  horse  so  kilied,  and,  as  the  latter  was  exempt 
property,  the  judgment  was  equally  protected  .  by 
§2931  of  the  (M.  &  V.)  Code.  The  Circuit  Judge 
found,  as  matter  of  fact,  that  the  horse  in  question 
was  exempt,  and  that  the  recovery  made  was  for 
its  value,  and,  as  a  matter  of  law,  that  this  re- 
CO  very  was  equally  exempt  with  the  property  itself, 
and  he  therefore  discharged  the  garnishment.  The 
garnishing  creditor  has  appealed,  and  assigns  as 
error   this   conclusion   of  law   of  the   Court   below. 

Was  the  Circuit  Judge  right  in  holding  that 
the  unsatisfied  judgment  for  the  value  of  this  ex- 
empted property,  of  which  its  owner  has  been  in- 
voluntarily deprived  by  a  tort-feasor,  stood  in  the 
place  of  the  property  itself,  equally  entitled  to  the 
protection    of  the   exemption   law? 

This  question  has  already  been  practically  settled 
by  this  Court.  In  the  case  of  Duff  v.  Wells^  7 
Heis.,  17,  it  was  considered,  and,  notwithstanding 
the  obscurity  of  the  opinion,  growing  out  of  the 
meagerness  of  the  statement  of  facts  by  the  re- 
porter, it  is  sufficiently  explicit  to  show  that  there 
was  an  effort  to  set  off  a  judgment  for  a  debt 
against  another  judgment  in  the  same  Court  for 
the  wrongful  taking  of  exempt  property,  and  it 
was  held  that,  this  right  of  set-oft'  could  not  be 
exercised  so  as  to  defeat  the  operation  of  the  ex- 
emption   laws.      It    is    true,   the    conclusion    of   the 
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Court  was  rested,  to  some  extent,  upon  another 
consideration  than  the  one  now  in  hand,  yet  it  is 
apparent  that  the  Court  was  equally  controlled  by 
the  fact  that  an  application  of  the  doctrine  of  set- 
oiF  in  that  case  would  "defeat  the  policy  of  the. 
law  exempting,  for  the  benefit  of  families,  prop- 
erty from  execution."  This  recognition  of  the 
policy  of  the  exemption  law,  and  its  invocation  by 
the  Court,  necessarily  involved  an  admission  that 
the  judgment  for  the  tortious  conversion  of  ex- 
empted property,  equally '  with  the  property  so  con- 
verted, was  under  the  protection  of  the  statute  in 
question. 

The  same  question  was  presented  to  this  Court 
in  the  case  of  Hall  v.  Fulghurn,  2  Pickle,  282, 
and  more  distinctly  in  the  later  case  of  White  v. 
Fulghurfiy  3  Pickle,  281.  It  is  true  those  cases  in- 
volved homestead  exemption  rights,  but  the  same 
policy  which  has  provided  a  homestead  for  the  poor 
man,  exempt  from  the  .  reach  of  his  creditors,  has 
dictated  the  various  acts  of  the  Legislature  pro- 
viding equal  exemption  for  him  in  his  holding  of 
various  articles  of  personal  property,  and  -there  can 
be  suggested  no  sound  reason  why  the  rule  adopted 
in  one  class  of  cases  should  not  be  enforced  in 
the   other. 

In  White  v.  Falghum,  supra^  a  mortgage  was 
foreclosed  in  the  Chancery  Court,  at  the  instance 
of  the  mortgagee.  .  In  this  mortgage,  the  mort- 
gugeor  and  his  wife  had  waived  their  homestead 
right.      At    the    sale,    under    the    foreclosure   decree, 
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the  property  realized  a  sum  in  excess  of  the  mort- 
gage debt.  Judgment-  creditors  of  the  mortgageor 
filed  their  bill  to  reach  this  excess,  among  other 
grounds  on  this,  that  the  foreclosure  proceedings 
extinguished  the  mortgageor's  right  of  homestead, 
and  left  the  surplus  of  the  fund  subject  to  the 
debt  of  the  complainant,  as  non-exempt  property. 
The  Court,  in  its  opinion,  while  conceding  that 
the  proceedings  in  question  had  extinguished  the 
homestead  right  in  the  land  itself,  adds  that  "it 
by  no  means  follows  that  it  extinguished  his  right 
of  homestead  in  the  proceeds  of  the  land.  The 
mere  fact  that  the  land  has  been  converted  into 
money,  and  that  money,  as  such,  cannot  be  en- 
joyed as  a  homestead,  does  not  destroy  the  right 
of  homestead  after  it  has  once  attached  to  the 
land.  The  fund  realized  from  the  sale  of  the 
land  represents  the  land  itself,  and  is  subject  to 
the  same  laws  and  rights.  It  stands  in  the  place 
of  the  land,  and  those  haying  an  interest  in  the 
latter   have   the   same   interest   in   the   former." 

These  cases  are  decisive  of  the  question  at  bar. 
To  hold  -that  this  involuntary  conversion  of  exempt 
property  into  a  judgment  against  the  tort-feasor  for 
its  value,  destroyed  the  quality  of  immunity  from 
creditors  of  its  owner  that  inhered  by  the  statute 
of  exemption  in  the  property  itself,  would  be  to 
stick  in  the  bark,  and  violate  the  spirit  and  policy 
of    a   wise   and   beneficent   statute. 

While  unnecessary,  it  may  be  proper  to  add 
that     the     rule     adopted     by     this     Court     has     met 
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the  approval  of  other  Courts,  and  is  embodied  in 
the  text  of  Freeman  on  Executions,  Vol.  I.,  See. 
235. 

Judgment  of  the  Court  below  is  affirmed.  The 
costs  of  this  Court  will  be  paid  by  plaintiflf  in 
error  and  his  surety,  and  of  the  garnishment  pro- 
ceedings in  the  lower  Court  by  the  garnishing 
creditor. 
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Ross    i\   Meek. 
{Knoxoille,      October  23,   1894.) 

I.  Chancery  Practice.     Final  decree  at  return  term  proper y  whett.  , 

Final  decree  may  be  properly  entered  in  a  chancery  cause  at  the  return 
term  of  the  process,  where,  after  demurrer  had  been  interposed  and 
overruled,  pro  con/esso  was  properly  entered  in  default  of  an  answer, 
which,  under  the  practice  of  the  Court,  operated  as  an  admission  of 
averments  of  the  bill,  sufficient,  without  other  proof  or  a  reference, 
to  entitle  complainant  to  the  relief  sought. 

Code  construed :  §^5112,  5113,  5137,  5138  (M.  &  V.);  §§4369,4370, 
4394,  4395  (T.  &  S.). 

Case  cited  and  approved :  Stone  v.  Duncan,  i  Head,  103. 

2,,  Same.     Effect  of  pro  con/esso. 

Where,  in  a  suit  upon  a  note  exhibited  with  the  bill,  the  complainant 
distinctly  avers  ownership  of  the  note  in  himself,  but  his  name  appears 
indorsed  in  blank  upon  the  back  of  the  note,  pro  confesso  operates  as 
an  admission  by  defendant  of  the  fact  of  ownership  as  stated  on  the 
face  of  the  bill. 


FROM    KNOX. 


Appeal    from   Chancery   Court    of    Knox    County. 
H.  R.   Gibson,   Ch. 

John   W.   Yoe  for  Ross. 

Washburn,   Pickle   &  Turner   for  Meek. 
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WiLKBS,  J.  .This  is  a  suit  on  a  note  exhibited 
with  the  bill.  Subpoena  to  answer  was  served  in 
time  for  the  May  term,  1893.  On  May  25  defend- 
ant appeared  and  filed  a  demurrer  to  the  bill. 
On  June  3  the  demurrer  was  overruled,  but  no 
order  was  entered  directing  an, answer  to  *be  filed, 
or  fixing  any  rule-day  by  which  it  should  be  filed. 
On  June  15,  defendant  having  failed  to  make  any 
other  defense,  an  order  'pro  confesso  was  taken 
without  objection,  and  on  the  next  day,  June  16, 
a  final  decree,  based  on  the  judgment  pro  confesso^ 
was  entered,  from  which  defendant  appeals  to  this 
Couj*t,  and  he  now  assigns  as  error  that  the  final 
decree  was  prematurely  rendered,  and  the  cause 
could  not  be  set  for  hearing  and  disposed  of  at 
the  return-term  of  the  process  under  the  state  of 
pleading   in   this   case. 

The  Code,  §  4394  (M.  &  V.,  §  5137),  provides : 
^*A  demurrer  or  a  plea  shall  be  set  for  argument 
at  the  first   term." 

Section  5138  (M.  &  V.  compilation),  is  as  fol- 
lows :  "  Upon  a  plea  or  demurrer  argued  and  over- 
ruled, no  other  plea  or  demurrer  shall  be  received, 
but  the  defendant  shall  answer  the  allegations  of 
the  bill;  and,  in  case  he  fails  to  do  so  by  the 
next  rule-day,  or  by  the  time  prescribed  by  the 
Oourt,  the  bill  may  be  taken  for  confessed,  or 
answer  enforced  by  contempt,  as  if  no  such  plea 
or   demurrer   had   been   filed." 

Section  5112  (M.  &  V.)  prescribes  five  cases  in 
which    the    bill   may   be    taken   for    confessed.      The 
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fourth  of  these  eases  is  when,  a  plea  or  demurrer 
having  been  overruled,  and  the  defendant  ordered 
to  answer  the  bill,  he  fails  so  to  do  upon  a  rule 
given. 

Section  5113  provides  that,  in  the  first  and  sec- 
ond of  the  above  cases,  the  cause  may  be  set  for 
hearing  at  the  return-terra  of  the  process;  in  the 
other  cases,  at  the  next  terra  after  the  bill  is  taken 
for    confessed. 

It  is  insisted  that,  under  these  rules  of  prac- 
tice, when  a  plea  or  demurrer  is  overruled,  the 
cause  may  be  taken  for  confessed  at  that  term, 
but  cannot  be  heard  upon  the  merits  until  the 
next  term  after  the  bill  is  taken  for  confessed. 
We  do  not  think  this  the  proper  construction  of 
subsec.  4,  §  5112,  before  referred  to,  but  that  this 
subsection  refers  to  cases  in  which  the  complainant 
desires  to  com'pd  an  answer  from  the  defendant, 
and,  for  that  purpose,  the  Court  orders  an  answer 
to  be  filed,  and  fixes  a  rule-day  limit,  occurring 
after  the  close  of  the  pending  term.  In  such  case^ 
if  the  defendant  fails  to  answer  by  such  rule-day, 
complainant  may  take  his  bill  for  confessed,  and 
the  cause  shall  then  stand  for  hearing  at  the  next 
term.  When  the  decree  overruling  the  demurrer 
makes  no  order  for  an  answer,  the  defendant  ha& 
the  privilege,  under  the  statute,  to  answer  at  once^ 
or  at  such  tirae  as  the  Court  may  permit,  but,  in 
this  case,  the  defendant  answers  under  the  general 
provisions  of  the  law  and  not  in  consequence  of 
any  order  of  Court  compelling  an  answer,  and  if  he 
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fails   to  answer   or  obtain  time,  the   'pro  confesso   can 
be   taken   forthwith. 

The   effect   of   a  pro   confesso   is   an    admission   by 
the  defendant  that  the  allegations   made   in   the  bill- 
are  true.      Stone   v.    Duncan^   1   Head,   103. 

These  allegations  may  be  sufficient  to  warrant  the 
rendition  of  a  decree  without  more,  as,  when  the 
action  is  based  upon  a  note,  or  when  they  are 
sufliciently  definite  to  fix  not  only  the  ground'  of 
the  defendant's  liability,  but  also  the  amount.  In 
such  case,  final  decree  may  be  taken  at  once.  If, 
however,  the  complainant  desires  to  compel  an  an- 
swer, and  time  is  extended  until  after  the  term 
to  make  it,  or  the  allegations  are  not  sufficiently 
definite  to  fix  the  amount  of  liability  and  proof, 
or  an  account  is  necessary  for  that  purpose,  then 
the  case  stands  for  trial  at  the  next  term  after 
the   pro   confesso   is   taken. 

It  was  never  intended  by  the  statute  referred  to, 
or  by  the  rules  of  practice  adopted  by  the  Chan- 
cellors and  enacted  into  law,  which  are  in  accord 
therewith,  that  a  defendant  may  put  in  a  formal, 
insufficient  plea  or  demurrer,  and,  when  that  is 
overruled,  neglect  or  refuse  to  make  other  defense, 
and  thereby  postpone  the  hearing  of  the  case  and 
the  rendition  of  a  final  decree  to  a  subsequent 
term,  when  the  suit  is  on  a  plain  note  or  other 
evidence  of  debt,  or  the  allegations  taken  for  con- 
fessed need  uo  proof  to  make  them  definite  as  to 
the   extent   of    defendant's   liability. 

It   is  again  assigned   as  error,  that  the  note  sued 
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on  appears  to  have  complainant's  name  on  its 
back  in  blank,  and  that  this,  without  explanation, 
puts  the  title  to  the  note  out  of  the  complainant, 
and   he   has   no   right  to  ^ue. 

It  is  sufficient  to  say  that  the  bill  expressly 
avers  ownership  by  the  complainant,  and,  no  plea 
or  answer  being  filed,  the  ownership  is  admitted 
by   the  jyro   confesso  allowed   to  be    taken. 

There  is  no  error  ,in  the  decree  of  the  Chan- 
cellor,  and   it  is   affirmed   with   costs. 
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Galyon   V.   Gilmore. 
{knoxoille,      October    25,    1894.) 

1.  Homestead.     County  Court  kas  noi jurisdiction  to  assign^  when. 

The  proceedings  of  a  County  Court,  though  had  without  objection  of 
parties,  are  void  even  upon  collateral  attack,  for  want  of  jurisdiction 
in  the  Court,  and  estop  no  one,  whereby  the  homestead  reserved  in 
general  terms  by  an  insolvent  debtor  in  making  a  general  assignment 
is  set  apart  to  him,  under  decrees  of  the  Court,  upon  the  petition  of 
the  assignee  filed  against  the  debtor  for  that  purpose  alone. 

Code  construed:  ^§4980-4984  (M.  &  V.). 

Cases  cited:  Rhea  v.  Meredith,  6  Lea,  605;  Arnold  v,  Jones,  9  Lea, 
545;  Dean  v,  Snellmg,  2  Heis.,  484-487;  Agee  v.  Dement,  i  Hum., 
332 ;  Dickson  z\  Caruthers,  9  Yer.,  30. 

2.  Same.      Waiver  of  right  not  presumed. 

Where  an  insolvent  debtor  reserved  his  homestead  in  general  terms  in 
making  a  general  assignment,  and,  by  a  subsequent  arrangement  be- 
tween himself  and  the  assignee,  was  assigned  as  homestead  a  portion 
of  the  estate  incumbered  with  a  lien,  it  is  the  duty  of  the  assignee, 
in  the  absence  of  an  express  agreement  of  the  debtor  to  assume  the 
risk  of  the  lien,  to  protect  the  homestead  by  paying  off  the  lien  out 
of  the  assets  assigned,  and  upon  his  failure  to  do  so,  and  consequent 
loss  of  the  homestead,  the  debtor  will  be  indemnified  by  an  allowance 
out  of  the  funds  in  the  assignee's  hands. 

Cases  cited  and  approved:  Gray  z^.  Baird,  4  Lea,  212;  Bennett  v.  Austin, 
10  Lea,  564;  White  v.  Fulghum,  87  Tenn.,  281. 

3.  Same.     Same. 

And  any  agreement  of  the  debtor  to  waive  any  of  his  rights  to  home- 
stead must,  in  such  case,  be  established  by  plain,  positive,  and  direct 
proof. 


FROM     KNOX. 


Appeal    from    Chancery   Court    of    Knox    County. 
Henry   R.   Gibson,   Ch. 


672  KNOXVILLE 


Galyon  v.  Gilmore. 
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Cooper  &  Davis   for   Galyon. 
Comfort  &   Spilman   for   Gilmore. 

Wilkes,  J.  Complainant,  Galyon,  being  insolv- 
ent, in  May,  1891,  made  a  general  assignment  to 
defendant,  Gilmore,  for  the  benefit  of  all  his  cred- 
itors. The  deed  of'  assignment  embraced  several 
pieces  of  real  estate,  and  made  a  reservation,  in 
general  terms,  of  his  homestead,  without  specifying 
any  particular  land  out  of  which  it  should  be  as- 
signed. 

The  trustee  afterward  filed  a  petition  in  the 
County  Court  of  Knox  County,  making  Galyon 
and  wife  parties  respondent  thereto,  and  asking 
that  Court  to  set  apart  the  homestead  thus  re- 
served. Galyon  and  wife  answered  this  petition, 
and  requested  that  their  homestead  be  set  apart 
out  of  certain  property  situated  on  the  Tazewell 
Pike.  It  was  known  to  them  and  to  the  trustee 
that  there .  was  an  incumbrance  upon  this  land  in 
the  shape  of  a  vendor's  lien  for  purchase-money 
for   something   over   $2,000. 

An  agreed  statement  of  facts  is  filed,  in  which 
it  is  recited  that  Galyon  and  wife  supposed  the 
remainder  of  the  lot,  after  assigning  homestead, 
would  be  sufficient  to  discharge  the  vendor's  lien, 
or,  if  it  did  not,  the  trustee  would  remove'  the 
incumbrance  on  the  homestead  out  of  the  proceeds 
of  the  other  lands  conveyed.  Homestead  was  ac- 
cordingly- set    apart    by   metes    and    bounds    out    of 
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said  property  on  the  Tazewell  Pike  so  incambered, 
and  the  trustee,  thereupon,  sold  the  remainder  of 
the  real  estate  conveyed  to  him,  except  that  on 
the  Tazewell  Pike,  and  leaving  the  complainants, 
Galyon  and  wife,  in  possession  of  that  portion  of 
the  Tazewell  Pike  lot  set  apart  to  them  as  their 
homestead. 

Afterwards,  the  vendor's  lien  on  this  Tazewell 
land  was  enforced  by  bill  in  chancery,  the  part 
left  after  setting  aside  homestead  > being  first  sold, 
and,  this  not  bringing  enough  to  satisfy  the  lien, 
the  homestead  part  was  also  sold,  the  proceeds  of 
the  entire  tract  being  required  to  pay  the  vendor's 
lieu  and  costs,  leaving  no  surplus,  and  complain- 
ants ousted  of  their  homestead.  The  other  real 
estate  conveyed  to  the  trustee  has  been  sold  by 
him,  and,  after  paying  off  incumbrances,  the  trustee 
has   a  balance   of  proceeds   in   his   hands. 

Galyon  and  wife  thereupon  filed  this  bill,  setting 
out  the  facts  as  above  stated,  and  asked  that  out 
of  the  proceeds  of  the  assigned  property  now  in 
the  hands  of  the  trustee,  or  that  may  hereafter 
comjB  into  his  hands,  $1,000,  be  set  apart  and  in- 
vested in  a  homestead  for  them  in  the  manner 
prescribed   by   law. 

The  cause  was  heard  upon  the  agreed  statement 
of  facts,  when  the  Chancellor  was  of  opinion  that 
complainants  were  not  entitled  to  any  relief,  and 
the  bill  was  dismissed  at  complainants'  cost,  and 
they  have  appealed  and  assigned  as  error  the  action 
of  the  Chancellor  in  refusing  the  relief  prayed. 
43—9  p 


674  KNOXVILLE : 


Galyon  v,  Gilmore. 


It  is  insisted  the  assignment  of  homestead,  made 
under  the  decree  of  the  County  Court,  was  upon 
condition — 

First. — That  the  land  out  of  which  it  was  as- 
signed would  be  sufficient  to  discharge  the  vendor's 
lien,  and  leave  enough  to  make  out  the  homestead 
allowance   of  $1,000   for  complainants. 

Second. — That  the  part  allotted  as  homestead 
would  be  relieved  out  of  the  proceeds  of  the  other 
assigned   property. 

The  exact  terms  of  the  decrees  of  the  County 
Court  are  not  set  out  in  the  agreed  statement  of 
facts,  but  it  is  not  insisted  such  conditions  and 
stipulations  were  specified  in  the  decree  of  that 
Court. 

Third. — That  the  proceeding  in  the  County  Court 
did  not  constitute  a  selection  and  setting  apart  of 
the  homestead  to  which  complainants  were  entitled 
under  the  law,  since  the  property  set  apart  was 
incumbered  beyond  its  value  by  vendor's  liens 
superior  to  the  homestead  right,  and  had  since 
been   taken    to   satisfy   these   liens. 

Fourth. — Because  if  said  allotment  should  be  held 
good  and  conclusive,  yet  it  was  the  duty  of  the 
assignee  to  relieve  the  homestead  of  incumbrances 
out  of  the  proceeds  of  other  land,  and,  this  not 
having  been  done,  this  Court  should  now  set  apart 
a  fund  for  homestead  purposes  out  of  the  pro- 
ceeds of  the  other  lands,  and  thus  grant  relief 
and   save  the   homestead    right. 

On    the    other    hand,    defendant    insists    that    the 
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homestead  having,  by  consent  and  at  the  instance 
of  complainants,  been  set  apart  out  of  certain 
land,  it  was  res  adjudicata^  and  complainants  took 
the  land  allotted  them  subject  to  all  risks,  so  far 
as  the  liens  upon  it  were  concerned,  and  the  de- 
cree and  action  of  the  County  Court  cannot  now 
be  questioned;  that  the  decree  of  allotment  was 
not  conditional,  and  that  no  provision  was  made  to 
have  the  trustee  relieve  the  incumbrance  out  of 
the  proceeds  of  other  property,  and  that  the  re- 
mainder of  the  property  and  its  proceeds  were  re- 
lieved of  the  homestead  claim ;  and  that  the  loss 
of  the  homestead  has  resulted  from  a  depreciation 
in   the  value   of   the    property. 

The  statutes  do  not  provide  the  manner  in 
which  homestead  shall  be  assigned  when  there  is 
a  general  reservation  of  it  in  an  assignment,  as  it 
does  when  the  property  is  levied  upon,  or  it  be- 
comes necessary,  on  the  death  of  the  owner,  to  as- 
sign   it   to   his   widow. 

Had  the  County  Court  any  jurisdiction  to  allot 
and  set  apart  homestead  in  kind  in  this  case? 
In  jRhea  v.  Meredith,  AdrnW^  et  aL,  6  Lea,  605,  it 
was  held  that  the  County  Court  has  jurisdiction, 
under  §§4980-4  of  the  Code  (M.  &  V.),  to  assign 
and  set  apart  homestead,  as  well  as  dower,  when 
an  insolvent  estate  is  being  w'ound  up  in  that 
Court,  and  that  such  assignment  cannot  be  at- 
tacked in  chancery  by  creditors  dissatisfied  with 
the  allotment  unless  allegations  sufficient  to  impeach 
a  decree   are   made. 
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Having  the  jurisdiction  to  settle  insolvent  es- 
tates, the  County  Court,  as  an  incident  thereto, 
has  the  power  to  set  apart  homestead  in  order  to 
ascertain  what  remains  to  be  sold  without  the  in- 
cumbrance of  the  homestead.  It  has  also  been 
held  that  the  Circuit  Court  has  power  to  assign 
homestead  in  an  action  of  ejectment  pending  in 
that   Court.      Arnold   v.   Jones,   9   Lea,   545. 

But  in  both  these  cases  the  power  to  allot 
homestead  is  a  necessary  incident  to  the  proper 
exercise  of  a  jurisdiction  already  acquired  by  the 
Court   upon  other   grounds. 

Here  the  action  brought  in  the  County  Court 
was  alone  for  the  purpose  of  allotting  homestead, 
and  the  power  to  allot  did  not  depend  upon  or 
arise  out  of  a  jurisdiction  already  rightfully  ac- 
quired on  other  grounds.  It  is  probable  that,  in 
such  case,  the  Chancery  Court  alone  would  have 
the  power  to  allot  the  homestead,  either  by  set- 
ting it  apart  in  kind  or  directing  $1,000  of  the 
proceeds  to  be  invested  as  the  law  provides,  but 
this  power  would  very  safely  rest  on  the  general 
jurisdiction  of  Chancery  Courts  to  enforce  trusts 
and  remove  liens  and  incumbrances.  No  such  gen- 
eral jurisdiction  exists  in  the  County  Court,  and 
that  Court  had  no  jurisdiction  to  allot  homestead 
under  the  facts  as  presented.  It  was  not  a  case 
of  partition,  and,  even  if  it  was,  the  County  Court 
could  not  have  taken  jurisdiction  on  account  of 
the  incumbered  condition  of  the  lands,  nor  could 
the    consent    or    acquiescence    of    the    complainants 
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in  this  case,  who  were  respondents  in  that,  confer 
or  aid  the  jurisdiction.  Dean  v.  Snelling,  2  Heis., 
484-7. 

The  County  Court  having  no  jurisdiction  of  the 
subject-matter,  the  decree,  though  consented  to,  is 
absolutely  null  and  void.  Agee  v.  Dement,  1  Hum., 
332;  Dickson  v.  Caruthers,  9  Yer.,  30-;  Dean  v. 
Snelling,   2   Heis.,   484. 

It  is  insisted,  however,  that  the  debtor  selected 
the  Tazewell  land  for  his  homestead,  and  thereby 
took  the  risk  of  the  incumbrances  on  it,  and  that 
the  homestead  has  been  lost  in  consequence  of  a 
depreciation   in   the   value   of    the   property. 

Suffice  it  to  say,  such  case  is  not  presented  in 
the  agreed  state  of  facts.  There  is  nothing  to 
show  any  depreciation  in  the  property,  and  there 
is  no  direct  evidence  of  any  agreement  on  the 
debtor's  part  to  take  the  homestead  subject  to  the 
risk  of  its  being  taken  by  superior  incumbrances. 
If  the  debtor  had  made  such  an  agreement,  he 
would  be  bound  by  it,  and,  even  if  the  County 
Court  proceeding  was  void,  he  would  be  estopped 
to  claim  any  different  homestead,  because  of  hig 
agreement  to  take  the  incumbered  one  subject  to 
the  lien,  and  at  his  own  risk.  We  think  it  was 
never  contemplated  by  the  trustee  or  the  debtor 
that  the  latter  should  take  the  risk  of  this  in- 
cumbrance, but,  evidently,  both  trustee  and  debtor 
acted  upon  the  idea  either  that  the  remainder  of 
the  Tazewell  land  would  be  sufficient,  when  sold, 
to     extinguish     the     lien     and     leave    the    homestead 
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free  of  incumbrance,  or  that  such  incumbrance 
would  be  removed  by  the  proceeds  of  other  prop- 
erty conveyed.  And,  if  there  was  no  express 
agreement  on  the  part  of  the  trustee  to  protect 
the  homestead  from  incumbrance,  such  a  duty  arose 
as  a  matter  of  law.  In  order  to  set  up  and  es- 
tablish such  an  agreement,  when  the  effect  would 
be  to  defeat  the  homestead  right,  it  would  require 
plain,  positive,  and  direct  proof,  and  such  agree- 
ment will  not  be  raised  by  inference  to  defeat  a 
right  which  the  law  favors  and  the  Courts  will 
aid   by   a   liberal   construction. 

In  the  absence  of  any  express  agreement,  the 
sale  of  the  remaining  lands  by  the  trustee  will  not 
defeat  complainant's  •  right  to  homestead,  which  he 
expressly  reserved  in  his  assignment,  and  he  will 
now  be  entitled  to  a  homestead  provision  out  of 
the  proceeds  of  the  property  sold.  Gray  v.  Baird^ 
4  Lea,  212;  Bennett  v.  Austin^  10  Lea,  564;  White 
v.   Fulghum,   3   Pick.,   281. 

The  decree  of  the  Chancellor  is  reversed,  and 
the  cause  is  remanded  to  the  Court  below,  to  the 
end  that,  out  of  the  proceeds  in  the  hands  of  the 
trustee,  or  that  may  come  into  his  hands,  from 
the  sale  of  the  assigned  property  upon  which  there 
are  not  liens  superior  to  the  complainants'  home- 
stead, $1,000  may  be  invested  in  a  homestead  for 
complainants  according  to  law.  The  costs  of  the 
appeal  will  be  paid  by  defendant,  Gilmore,  out  of 
the    trust-funds    in    his   hands. 
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State,  ex  rel,^  v.  Butcher. 
{Knoxville.     October  25,  1894.) 

Work-house  Law.     Repeal  of  special  Ad  for  Knox  CoutUy, 

The  general  Act  of  1891,  Chapter  123,  providing  one  universal  plan  or 
system  for  organization  and  management  of  county  work-houses,  and 
covering  the  entire  subject-matter  of  legislation,  and  containing  pro- 
visions radically  different  in  many  material  particulars  from  those  of 
all  earlier  statutes,  and  embodying  an  express  repeal  of  certain  gen- 
eral statutes  on  the  subject,  and  a  declaration  of  repeal  of  all  other 
statutes  in  conflict  with  its  provisions,  operates  to  repeal,  by  impli- 
cation, the  special  local  Act  of  earlier  date,  providing  a  radically 
different  method  for  the  management  of  the  work-house  of  Knox 
County. 

Acts  construed:  Acts  1891,  Ch.  123;  Acts  1887,  Ch.  184. 

Cases  cited:  Poef.  State,  85  Tenn.,  495;  The  Druggist  Cases,  85  Tenn., 
450;  Cole  Manufacturing  Co.  v.  Fall,  92  Tenn.,  607;  Durham  v.  State, 
89  Tenn.,  728;  State  z/.  Wilson,  12  Lea,  246;  Mayor  z/.  Dearmon,  2 
Sneed,  104,  120;  Willaford  v.  Pickle,  13  Lea,  672;  State  z/.  Bank,  16 
Lea,  III. 


FROM    KNOX. 


Appeal    from    Chancery   Coart   of    Knox    County. 
Joseph  W.   Sneed,    Sp.   Ch. 

Walter   M.   Cocke   for  Relator. 

Comport   &   Spilman   for   Butcher. 


\ 


Wilkes,    J.       This    is    a    bill    by    the    relator,    a 
citizen   of  Knox  County,  under  Section  4146  of  the 
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Code  (M.  &  v.),  to  test  the  right  of  respondent. 
Butcher,  to  hold  the  office  of  superintendent  of  the 
work-house  of  Knox  County.  An  answer  was  filed 
by  respondent,  and  the  relator  set  the  cause  for 
hearing   upon   the  bill   and  answer. 

On  the  hearing,  the  Special  Chancellor,  J.  W. 
Sneed,  was  of  opinion,  and  decreed,  that  the  re- 
spondent is  the  rightful  incumbent  of  the  office  of 
superintendent  of  the  work-house  of  Knox  County, 
and  the  bill  was  dismissed  at  the  cost  of  the  re- 
lator. He  has  appealed,  and  now  insists  that  the 
Chancellor  erred  in  holding  that  the  Act  of  1891, 
Chapter  123,  under  which  relator  was  elected,  re- 
pealed the  Act  of  1887,  Chapter  184,  under  which 
the  relator  claims  the  superintendent  should  have 
been   elected. 

The  question  submitted  to  the  Court  is  one 
purely  of  law,  to  be  determined  by  the  construc- 
tion of  the  two  statutes  referred  to,  as  well  as 
others   relating  to   the   work- house   system. 

The  Code,  §5410  (M.  &  V.,  §6256),  conferred 
on  the  County  Courts  of  the  several  counties  of 
the  State  authority  to  purchase  sites  and  build  and 
establish  work-houses,  and  adopt  rules  and  regula- 
tions  for   their  government   and   management. 

The  Act  of  1875,  Chapter  83,  provided  a  general 
system  for  the  regulation  and  niauagement  of  work- 
houses. By  Section  10  of  this  Act  it  was  pro- 
vided that  the  superintendent  should  be  elected 
and  his  compensation  fixed  by  the  Quarterly  Court, 
and    in    case   of    the   failure   of    the   Court   to   elect, 
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by   Section   12   the   County   Jailer  was   made    super- 
intendent ex  officio. 

It  was  further  provided  by  that  Act  that  in- 
mates should  have  a  credit  of  twenty-five  cents 
for  each  day's  work  of  ten  hours.  This  general 
Act  was  amended  by  the  Act  of  1883,  Chapter  2?, 
which  elaborates  the  provisions  of  the  former  Act 
for  hiring  out  the  convicts,  and  requires  that  they 
shall  remain  under  the  care  and  control  of  the 
superintendent  while  hired  out.  A  special  Act 
was  passed  in  1887,  being  Chapter  184,  providing 
that  the  superintendent  of  the  work-house  in  Knox 
County .  shall  be  elected  by  the  qualified  voters  of 
said  county,  and  hold  his  oflice  for  a  term  of  two 
years,  the  election  to  occur  at  the  *same  time  with 
the  regular  county  elections.  •  This  is  a  special 
Act,  and  relates  only  to  Knox  County.  The  du- 
ties  required  of  the  superintendent  are  substan- 
tially those  prescribed  in  the  Acts  of  1875  and 
1883,  with  some  additional  provisions,  among  oth- 
ers, that  the  superintendent  should  not,  directly  or 
indirectly,  be  a  party  to  a  contract  for  feeding  the 
prisoners,  and  should  receive  out  of  the  county 
treasury  a  salary  of  $1,200  per  annum,  and  be 
subject  to  the  orders  of  the  County  Court.  The 
only  important  cl)anges  made  by  this  Act  from 
the  general  system  existing  previously  were  that 
the  superintendent  was  elected  by  the  people  in- 
stead of  the  County  Court,  and  his  salary  was 
fixed    by    statute    instead    of   by   the   County   Court. 
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This   Act   repeals   no   part   of  the   former   Acts,   and 
does   not   refer  to   them   in   any   way. 

The  next  Act  is  that  of  1891,  Chapter  123,  being 
a  general  Act  for  the  establishment  and  manage- 
ment of  work-houses  throughout  the  State.  The 
general  provisions  of  this  Act  ^re,  in  some  respects, 
the  same  as  the  Acts  of  lb75  and  1883,  but,  in 
other  respects,  are  radically  different,  and,  by  ex- 
press reference,  it  repeals  both  of  the  former  Acts, 
as  well  as  all  other  Acts  and  laws  and  parts  of 
laws  in  conflict  with  the  Act  passed,  but  without 
specifying   any   other. 

•  It  is  now  insisted  that  this  Act  is  inconsistent 
with  the  Act  of  1887,  and,  by  necessary  implica- 
tion, repeals  it,'  and  it  is  intended  thereby  to  es- 
tablish a  uniform  system  of  work-houses  in  all 
counties  of  the  State.  By  the  Act  of  1891,  the 
work-houses  are  put  under  the  control  and  man- 
agement of  a  Board  of  Work-house  Commissioners, 
to  be  elected  by  the  County  Court,  and  it  becomes 
the  duty  of  this  board  to  elect  or  appoint  a  super- 
intendent,  removable  at  their  pleasure,  and  all  nec- 
essary guards  and  other  employes,  and  generally  to 
regulate  and  control  that  department.  It  changes 
the  credit  to  be  allowed  the  convict  for  a  day's 
work  from  twenty-five  cents  to  forty  cents,  and 
gives  the  commissioners  authority  to  allow  good 
time  to  convicts,  and  to  discharge  them  for  ill 
health,  on  the  certificate  of  a  physician,  or  when- 
ever they  deem  it  best  for  the  interest  of  the  in- 
stitution. 


mm 
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It  is  argued  that  these  provisions  are  intended 
to  api)ly  to  all  work-houses  and  convicts  confined 
therein  throughout  the  State,  and  that  they  cannot 
be  applied  to  Knox  County,  under  the  Act  of 
1887,  and,  hence,  the  Act  of  1887  is  repealed  by 
necessary   implication. 

Comparing  these  several  Acts,  it  is  insisted  there 
is  no  good  reason  why  the  Act  of  1887,  Chapter 
184,  cannot  co-exist  with  the  Act  of  1891,  as  it  did 
with  the  Acts  of  1875  and  1883.  It  is  conceded 
the  details  of  the  Act  of  1891  are,  to  some  extent, 
different  from  those  of  the  former  Acts,  but  the 
general   objects   and   provisions   are   the  same. 

By  the  Act  of  1891,  as  well  as  by  the  Acts 
of  1875  and  1883,  the  Legislature  intended  to  pro- 
vide a  general  system  for  work-houses.  By  the 
Act  of  1887,  the  Legislature  intended  to  make  a 
special  provision  in  regard  to  the  superintendent 
of    the   Knox   County   work-house. 

It  is  further  insisted  that  the  Act  of  1887  was 
a  special  Act,  relatij)g  to  Knox  County,  and  if 
the  Legislature  had  intended  to  repeal  it  by  the 
Act  of  1891,  it  would  have  been  so  expressly  pro- 
vided, and,  further,  thnt  being  a  special  Act,  a 
general  law  passed  subsequently  will  not  repeal  it 
by  mere  implication ;  and  this  is  the  general  rule 
of  law.  See  authorities  collated  in  23  Am.  & 
Eng.   Ency.   Law,   422;    Endlich    on    Statutes,   227. 

It  is  said  we  have  no  express  adjudication  upon 
this  question  of  a  repeal  of  a  special  Act  b}'  a 
general    law,    but   it   is   conceded   that   our   cases   are 
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uniformly  to  the  effect  that  repeals  by  implication 
are  not  favored,  and  an  Act  will  not  be  held  to 
repeal  another  Act  by  implication  unless  it  clearly 
appears  that  the  two  Acts  cannot  stand  together, 
and  the  repugnancy  between  the  two  Acts  must 
be   plain   and   unavoidable. 

In-  Poe  V.  The  State,  1  Pickle,  495,  it  is  held 
that  a  statute  inconsistent  with,  and  embracing  the 
entire  subject-matter  of,  a  former  statute,  repeals 
it  either  with  or  without  a  repealing  clause.  See 
also  The  Druggist  Cases,  1  Pick.,  450;  Cole  Man- 
ufacturing Co.  V.  Fall,  8  Pickle,  607.  And  this  is 
true  even  when  material  provisions  of  the  former 
statute  are  omitted.      State  v.   Terrell,  2  Pickle,  523. 

It  is  also  held  that  an  implied  repeal  results 
from  an  enactment  the  terms  and  necessary  op- 
erations of  which  cannot  be  liarmonized  with  the 
terms  and  necessary  effect  of  an  earlier  Act.  Suth- 
erland on  Statutory  Construction,  Sec.  138;  Dur- 
ham  V.    State,   5   Pickle,   728. 

In  Endlich  on  Interpretation  of  Statutes,  Sec. 
231,  p.  310,  it  is  said :  "An  intention  to  super- 
sede local  and  special  Acts  may  be  gathered  from 
the  design  of  the  Act  to  regulate  by  one  system 
or  provision  the  entire  subject-matter  thereof,  and 
to  substitute  for  a  number  of  detached  and  vary- 
ing enactments  one  universal  and  uniform  rule 
throughout  the  State.  Accordingly,  it  has  been 
held  that  statutes  fixing  the  terms  of  officers  in 
certain  counties  are  to  be  deemed  repealed  by  im- 
plication   by  a    general    statute    fixing    the  terms   of 
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oflBcers  of  that  class  throughout  the  State."  Page 
311.  See  also  State  v.  Wilson^  12  Lea,  246;  Mayor 
V.  Dearmon,  2  Sneed,  104,  120;  Willaford  v.  Jickle^ 
13   Lea,   672;    State  v.   Banky  16   Lea,   111. 

The  evident  purpose  of  the  Act  of  1891  was 
to  provide  one  general  system  for  work-houses 
throughout  the  State  upon  one  uniform  plan.  It 
is  repugnant  and  inconsistent  with  the  Act  of  1887,. 
in  that  the;  former  gives  the  control  of  the  work- 
house to  the  County  Court  and  superintendent, 
while  the  latter  gives  it  to  the  Commissioners. 
The  full  control  given  by  the  Act  of  1891  to  the 
Commissioners  is  entirely  inconsistent  with  the  con- 
trol given  by  the  Act  of  1887  to  the  superintend- 
ent. 

By  the  Act  of  1887,  the  Superintendent  is  a 
county  officer,  independent  of  the  Commissioners, 
and  holding  his  office  not  by  their  selection,  and 
removable  at  their  discretion,  but  under  an  elec- 
tion by  the  people,  and  for  a  definite  term  of  two 
years.  Convicts  throughout  the  State,  under  the 
Act  of  1891,  are  credited  for  their  work  at  the 
rate  of  forty  cents  per  day,  while,  under  the  Act 
of  1887,  those  confined  in  the  Knox  County  work- 
house could  only  have  credit  for  twenty-five  cents 
per  day.  Under  the  Act  of  1891,  they  are  en- 
titled to  credit  for  good  time,  and  to  be  discharged 
for  sickness  in  certain  cases  and  at  the  discretion 
of  the  Commissioners,  none  of  which  provisions  are 
in  the  Act  of  1887,  and  hence  could  not  apply  to 
prisoners  confined   in    the  Knox  County  workhouse. 
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We  think  there  is  such  inconsistency  and  repug- 
nancy between  the  two  Acts  that  the  latter  Act 
of  1891  must  be  held  to  have  repealed  the  Act 
of  1887,  and  respondent,  being  elected  under  the 
Act  of  1891,  was  the  rightful  incumbent  of  the 
office  when  this  bill  was  filed,  and  could  not  be 
removed  therefrom,  and  the  decree  of  the  Chan- 
.cellor  is  affirmed,  and  bill  dismissed  at  cost  of  the 
relator. 
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Underwood  v.  Smith. 
{Kvoxville,     October  25,  1894.) 

Libel,     /fes  adjudicata. 

A  person  responsible  for  the  publication  of  a  libel  in  different  news- 
papers on  different  days,  cannot  plead  a  recovery  for  a  publication  in 
one  paper  on  one  day  in  bar  of  an  action  for  a  publication  in  another 
paper  on  a  different  day. 

Cases  cited:  Saunders  z/.  Baxter,  6  Hcis.,  369,  392;  94  U.  S.,  477;  16 
N.  Y.,  548;  32  Am.  Dec,  448. 


FROM    KNOX. 


Appeal  in  error  from  Circuit  Court  of  Knox 
County.      8.   T.   Looan,   J. 

Henderson   &  Jodrolmon   for   Underwood. 

Williams,   Henderson   &   Davis  for   Smith. 

Wilkes,  J.  Defendant,  Smith,  wrote  an  articPe,. 
which  was  published,  at  his  request,  on  the  even- 
ing of  April  11,  1892,  in  the  Knoxville  Evening 
Sentinel.  The  same  article  was  republished  by  the 
Knoxville  Daily  Tribune  on  the  morning  of  April 
12,   1892. 

Soon  thereafter  plaintiff.  Underwood,  brought 
suit  against  defendant,  Smith,  for  libel,  based  on 
the  publication  in  the  Erening  Sentinel,  The  cause 
came  to  a  hearing,  and  resulted  in  verdict  and 
judgment   for  the   plaintiff  for   $340. 

April    6,   1893,   the   plaintiff  brought    the    present 
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suit  against  the  defendant,  Smith,  for  libel,  based 
on  the  publication  in  the  Tribune.  Pleas  of  res 
adjadicata  and  not  guilty  were  filed,  and  the  former 
was  sustained  by  the  Circuit  Judge,  and  plaintiff's 
suit  was  dismissed,  from  which  judgment  of  the 
Circuit  Judge  plaintiff  appealed,  and  has  assigned 
as  error  the  action  of  the  trial  Judge  in  sustaining 
the  plea  of  res  adjadicata^  and  in  not  hearing  the 
cause  upon  the  merits  under  the  plea  of  not  guilty. 
An  agreed  statement  of  facts  is  made,  and  it  ap- 
pears that  both  publications  are  of  identically  the 
same  matter,  one  being  made  in  the  Sentinel  on 
the  evening  of  April  11,  and  the  other  in  the 
Tribune  on  the  morning  of  April  12;  that  the  two 
papers  have  a  number  of  subscribers  in  common, 
but   each   has   subscribers   that  the   other   has   not.  ' 

The  Circuit  Judge  was  in  error  in  sustaining 
this  plea  of  res  adjudicata.  Every  separate  and 
distinct  publication  of  a  libel  is  a  distinct  offense, 
for  which  a  separate  action  will  lie,  and  a  recov- 
ery of  damages  for  the  first  publication  of  the 
libel  is  no  bar  to  an  action  based  upon  its  repe- 
tition or  republication.  ITewell  on  Defamation,  p. 
350,  §3;  Odgers  on  Libel,  p.  277,  §160;  Rex  v. 
Carlile,   1    Chitty,    453;    Pollock   on   Torts,   p.    315. 

In  the  action  upon  the  libel  in  which  judgment 
has  heretofore  been  rendered,  there  is  no  mention 
made  of  repetition  or  republication  of  the  libel- 
ous matter,  and  it  was  in  nowise  involved,  and 
evidence  of  it  would,  perhaps,  have  been  inadmis- 
sible.     Saunders   v.   Bdxter^   6   Heis.,   369,   392. 
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The  rale  which  requires  a  party  not  to  split 
his  cause  of  action,  and  prosecute  it  by  piece- 
meal, does  not  require  that  distinct  causes  of  ac- 
tion, each  of  which  would  authorize  independent 
relief,  should  be  presented  in  a  single  suit.  And 
this  is  true,  even  though  the  several  causes  of  ac- 
tion may  exist  at  the  same  time.  Black  on  Judg- 
ments, Vol.  2,  Sec.  344;  Stark  v.  Starr^  94  U.  S., 
477;  Secur  v.  Sturgis,  16  N.  T.,  548;  Berdaugh  v. 
Cocke,   32   Am.   Dec,  448. 

The  doctrine  of  res  adjudicata  is  based  upon 
reasons  and  principles  which  have  no  application  to 
the  case  at  bar.  In  order  to  sustain  the  plea,  the 
causes  of  action  must  be  the  same,  between  the 
same  parties,  based  upon  the  same  evidence,  and 
resulting   in    damages   based   on   the   same  reasons. 

In  the  case  of  these  two  publications  the  evi- 
dence in  the  one  case  would  not  apply,  except  in 
part,   to   the  other   case. 

The  time  and  fact  of  publication  are  diflTerent 
in  the  two  cases.  The  papers  in  which  the  pub- 
lications are  made  are  not  the  same.  The  possible 
defendants  are  not  the  same.  In  the  former  case, 
the  publisher  of  the  Sentinel  could  have  been 
joined,  but  not  the  publisher  of  the  Tribune^  and 
vice  versa. 

The  parties  receiving  the  publication  are  not 
altogether  the  same;  and  it  may  be  the  damage 
sustained  is  not  the  same  in  the  latter  as  in  the 
former  case.  While  it  is  true  that  one  recovery 
in  an   action    for    libel   is   a  bar   to   a   second    recov- 
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ery  for  the  same  cause  of  action,  as  in  all  other 
suits,  still  it  is  no  bar  when  there  is  a  separate 
and  distinct  cause  or  ground  of  action  for  a  repe- 
tition of  the  libel,  which  is  a  similar  but  not  the 
same  offense,  any  more  than  a  judgment  for  one 
assault  and  battery  would  bar  an  action  for  a  sec- 
ond assault  and  battery  by  the  same  person  on  the 
same   party. 

Townshcnd,  in  his  work  on  Libel,  says,  in  sub- 
stance: If  one  copies  the  subject-matter  of  a 
writing  upon  another  piece  of  material,  the  copy 
is  no  more  the  same  subject-matter  with  the  orig- 
inal than  is  a  repetition  of  a  sound  the  same  as 
the  original  sound.      Townsheud  on  Libel,  Sec.  117. 

Again,  the  same  writer  says:  "It  is  no  bar  to 
an  action  for  slander  or  libel  that,  in  a  former 
action,  for  the  publication  of  the  same  loords 
on  an  occasion  different  from  that  alleged  in  the 
declaration,  the  defendant  obtained  a  verdict  and 
judgment  in  his  favor.  It  was  not  for  the  same 
cause  of  action."  Townshend  on  Libel,  Sec.  251, 
page  442   (4th   Ed.). 

The  judgment  of  the  Circuit  Judge  is  reversed, 
and,  inasmuch  as  no  evidence  on  the  merits  was 
given  under  the  plea  of  not  guilty  (the.  suit  hav- 
ing been  dismissed  on  sustaining  the  plea  of  res 
adjadicata)^  the  cause  will  be  remanded  to  the  Cir- 
cuit Court,  to  be  further  proceeded  in  on  the 
merits. 

The   appellee    will   pay   the   costs   of    the   appeal. 
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Grant   i;.  Lookout  Mountain  Co. 
(Knoxville.      October  25,   1894.) 

1.  Corporations.     Liability  for  stockholders'  att<fmey  fees^ 

A  corporation  is  liable  for  complainants^  reasonable  attorney  fees,  in- 
curred in  the  successful  prosecution  of  a  just  and  necessary  suit  by  a 
minority  of  its  stockholders  against  itself,  its  officers  and  directors, 
for  the  benefit  of  the  company,  to  enjoin  the  fraudulent  disposition 
of  its  properties,  or  to  recover  properties  already  fraudulently  trans- 
ferred.    (Post,  pp.  6g4-7oi,) 

Cases  cited:  Wallace  v.  Bank,  89  Tenn.,  635;  Deaderick  v,  Wilson,  8 
Bax.,  131;  45  Fed.  Rep.,  668;  17  Fed.  Rep.,  48;  105  U.  S.,  527; 
113  U.  S.,  116;  151  U.  S.,  343. 

2.  Same.     Same.     JMn. 

And  the  attorney  fees,  in  such  case,  constitute  a  lien  upon  the  property 
recovered  by  the  suit. 

Cases  cited  and  approved :   Perkins  v.  Perkins,  9  Heis.,  95;    Keith  z/. 
,      Fitzhugh,  15  Lea,  50;  Garner  v.  Garner,  i  Lea,  29. 


FROM    HAMILTON. 


Appeal  from  Chancery  Court  of  Hamilton  County. 

T.    M.    McCONNELL,    Ch. 

Cooke,   Frazibr  &   Swaney   for   Grant. 

Watkins   &   Bogle   for    Lookout    Mountain   Com- 
pany. 
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McAlistek,  J.  The  single  question  presented 
for  determination  in  this  cause  is  whether  com- 
plainants below  are  entitled  to  have  counsel  fees 
allowed  and  declared  a  lien  on  the  property  re- 
covered. The  proceedings  in  which  the  profes- 
sional services  were  rendered  were  commenced  by 
M.  Grant  and  others,  minority  stockholders  in  the 
Lookout  Mountain  Company,  against  said  corpora- 
tion and  certain  oflBcers  and  directors  therein,  to 
enjoin  a  sale  of  all  the  real  and  personal  prop- 
erty  of  the  corporation  to  a  Boston  syndicate,  to 
be  paid  for  in  bonds  covering  the  property  of  de- 
fendant corporation  and  two  other  corporations, 
known  as  the  "  Lookout  Mountain  Hotel  Company '' 
and  the  "Chattanooga  and  Lookout  Mountain  Rail- 
road Company/'  The  bill  charged,  first,  that  the 
proposed  sale  of  the  entire  property  of  the  corpora- 
tion was  ultra  vires,  and,  second^  that  the  proposed 
transaction  was  fraudulent  in  this,  that  the  ma- 
jority stockholders  in  the  Lookout  Mountain  Land 
Company  were  also  the  owners  of  a  majority  of 
the  stock  in  the  hotel  and  railroad  companies ; 
that  the  last  two  corporations  were  insolvent,  and 
that  these  majority  stockholders  were  using  their 
power  to  sacrifice  the  land  company  for  the  ben- 
efit of  their  iriterests  in  the  two  insolvent  corpo- 
rations. Answers  were  filed  by  all  the  defendants, 
and,   upon    motion,   the   injunction    was   dissolved. 

It  appears  that  the  original  contract  was  not  at- 
tempted to  be  carried  out,  but  a  second  contract 
was    made,  by   which    a   deed    was    executed    to    all 
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the  real  estate  to  Baxter,  and  the  personalty  sold 
him,  in  consideration  of  his  promissory  note  for 
$200,000,  due  in  ten  years.  No  security  was  given 
upon  the  note,  and  the  bill  charged  that  Baxter 
was  insolvent.  An  amended  and  supplemental  bill 
was  then  filed  by  said  minority  stockholders  to 
cancel  the  deed  to  Baxter  and  recover  the  prop- 
erty, and  to  prevent  the  consolidation  of  said  Look- 
out Mountain  Laud  Company  with  the  other  two 
corporations. 

Answers  were  filed  by  the  defendants,  proof  was 
taken,  and  a  decree  pronounced  by  Chancellor  Mc- 
Connell  in  favor  of  complainants,  in  accordance 
with  the  prayer  of  their  bill.  The  deed  was  can- 
celed, and  the  possession  of  all  the  realty  and 
personalty  described  in  the  bills  was  decreed  to  be 
restored  to  the  Lookout  Mountain  Company,  and, 
if  necessary,  a  'writ  of  possession  was  ordered  to 
issue.  It  should  be  remarked  that  the  deed  exe- 
cuted to  Baxter  conveyed  real  estate  on  Lookout 
Mountain,  valued  at  $500,000,  and  also  real  estate 
notes  belonging  to  the  company,  amounting  to 
about  $50,000,  and  that  all  of  this  property  was 
recovered  by  the  principal  decree,  and  restored  to 
the  corporation.  The  minority  stockholders,  who 
had  thus  conducted  the  litigation  to  a  successful 
termination,  thereupon  moved  the  Court  for  a  ref- 
erence to  cover  their  necessary  expenses  and  solic- 
itor's fees  incurred  in  the  prosecution  of  the  suit, 
and  prayed  that  it  be  declared  a  lien  upon  the 
property    recovered.      The    solicitors    themselves   also 
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made  a  similar  motion.  The  Chancellor  was  of 
opinion  that  the  litigation  was  a  controversy  be- 
tween warring  stockholders,  and  that  complainants 
were  not  entitled  to  an  allowance  for  counsel  fees 
against  the  company,  and  the  motions  were  ac- 
cordingly refused.  The  defendants  below  abandoned 
their  appeal  on  the  main  question,  and  there  is 
now  no  controversy  in  respect  to  the  correctness 
of   the   decree   rendered   in   favor   of   complainants. 

Complainants  appealed  from  the  decree  of  the 
Chancellor  refusing  a  reference  on  the  motion  for 
an  allowance  of  reasonable  counsel  fees.  The  first 
error  assigned  is,  that  the  Chancellor  erred  in  re- 
fusing said  motion,  for  the  reason  that,  no  question 
having  been  made  as  to  the  necessity  of  the  suit 
to  recover  and  preserve  the  valuable  real  and  per- 
sonal property  belonging  to  the  Lookout  Mountain 
Company,  and  the  necessity  for  employing  counsel 
to  prosecute  the  cause,  and  the  recovery  inuring 
to  the  company,  it  was  a  proper  case  for  the  al- 
lowance  of    counsel  fees. 

The  second  assignment  is,  that  the  Chancellor 
should  have  decreed  that  the  counsel  fees  be  paid 
out  of  the  recovery,  inasmuch  as  the  suit  was 
brought  for  the  purpose  of  protecting  the  property 
in  the  first  instance,  and  was  prosecuted  in  good 
faith  to  a  successful  termination ;  that  the  recovery 
inured  to  the  benefit  of  the  corporation — the  Look- 
out Mountain  Company — and  all  of  its  property 
was  restored  to  it,  and  no  especial  benefits  reaped 
by   the    complainants. 
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The  only  answer  to  the  claim  of  complainants 
for  an  allowance  of  their  reasonable  counsel  fees, 
as  we  see  it  in  this  record,  is  that  the  judicial 
machinery  by  which  these  transactions  were  can- 
celed and  the  property  restored  to  the  corporation 
was  set  in  motion  by  minority  stockholders.  It 
may  be  conceded  at  the  outset  that  if  this  is  the 
case  of  an  intestine  war  between  discordant  stock- 
holders, to  promote  their  individual  emolument,  and 
not  for  the  immediate  benefit  of  the  corporation, 
it  would  not  be  a  proper  case  for  the  allowance 
of   counsel   fees. 

Ordinarily,  the  directors  and  other  officers  of  a 
corporation  institute  all  suits  in  the  name  of  the 
corporation,  when  it  is  necessary  to  protect  its 
property  rights,  and  it  is  only  when  the  officers 
have  breached  their  trust,  and  refused  to  take  ac- 
tion, that  suits  can  be  instituted  by  minority  stock- 
holders. 

It  is  insisted  that  this  suit  was,  in  reality,  the 
suit  of  the  Lookout  Mountain  Company,  and,  the 
regular  trustee  having  breached  his  official  duty, 
that  the  minority  stockholders  had  a  right  to  put 
the  machinery  of  the  law  in  motion,  on  behalf  of 
the  corporation,  and  employ  counsel  to  represent 
it.  The  insistence  is  that  the  recovery  in  such 
a  case  as  this  belongs  to  the  corporation,  and  the 
suit  is,  in  all  respects,  the  same  as  if  the  corpo- 
ration had  prosecuted  it,  except  that  the  stock- 
holders may  commence  such  a  case.  3  Pomeroy's 
Eq.   Jur.,   Sec.    1095. 
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The  reasons  adduced  by  Prof.  Pomeroy  for  the 
rule  allowing  minority  stockholders  to  institute 
such  a  suit  appear  to  us  conclusive  on  this  ques- 
tion.     We   quote   his   language,   as   follows: 

"Although  the  corporation  holds  all  the  title, 
legal  or  equitable,  to  the  corporate  property,  and 
is  the  immediate  cestui  que  trust,  under  the  direct- 
ors, with  respect  to  such  property,  and  is,  theo- 
retically, the  only  proper  party  to  sue  for  wrong- 
ful dealings  with  that  property,  yet  Courts  of 
Equity  recognize  the  truth  that  the  stockholders 
are  ultimately  the  only  beneficiaries ;  that  their 
rights  are  really,  though  indirectly,  protected  by 
remedies  given  to  the  corporation ;  and  that  the 
final  object  of  suits  by  the  corporation  is  to  main- 
tain the  interests  of  the  stockholders.  While,  in 
general,  actions  to  obtain  relief  against  wrongful 
dealings  with  the  corporate  property  by  directors 
and  officers  must  be  brought  by  and  in  the  name 
of  the  corporation,  yet  if  in  any  such  case  the 
corporation  should  refuse  to  bring  suit,  the  Courts 
have  seen  that  the  stockholders  would  be  without 
any  immediate  and*  certain  remedy,  unless  a  modi- 
fication of  the  general  rule  were  admitted.  To 
that  end,  the  following  modification  of  the  gen- 
eral rule  stated  in  the  last  preceding  paragraph 
has  been  established  as  firmly  and  surely  as  the 
rule  itself.  Wherever  a  cause  of  action  exists  pri- 
marily in  behalf  of  the  corporation  against  di- 
rectors, officers,  and  others,  for  wrongful  dealing 
with    corporate    property,    or    wrongful     exercise    of 
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corporate  franchises,  so  that  the  remedy  should 
regularly  be  obtained  through  a  suit  by  and  in 
the  name  of  the  corporation,  and  the  corporation 
either  actually  or  virtually  refuses  to  institute  or 
prosecute  such  a  suit,  then,  in  order  to  prevent  a 
failure  of  justice,  an  action  may  be  brought  and 
maintained  by  a  stockholder  or  stockholders,  either 
individually  or  suing  on  behalf  of  themselves  and 
all  others  similarly  situated,  against  the  wrong- 
doing directors,  officers,  and  other  persons;  but  it 
is  absolutely  indispensable  that  the  corporation  it- 
self should  be  joined  as  a  party — usually  a  co- 
defendant.  The  rationale  of  this  rule  should  not 
be  misapprehended.  The  stockholder  does  not  bring 
such  a  suit  because  his  rights  have  been  directly 
violated,  or  because  the  cause  of  action  is  his,  or 
because  he  is  entitled  to  the  relief  sought.  He  is 
permitted  to  sue  in  this  manner  simply  in  order  to 
set  in  motion  the  judicial  machinery  of  the  Court. 
The  stockholder,  either  individually  or  as  the  rep- 
resentative of  the  class,  may  commence  the  suit, 
and  may  prosecute  it  to  judgment;  but  in  every 
other  respect  the  action  is  the  ordinary  one  brought 
by  the  corporation.  It  is  maintained  directly  for 
the  benefit  of  the  corporation,  and  the  final  relief, 
when  obtained,  belongs  to  the  corporation,  and  not 
to  the  stockholder  plaintiff*.  The  corporation  is, 
therefore,  an  indispensably  necessary  party,  not  sim- 
ply on  the  general  principles  of  equity  pleading  in 
order  that  it  may  be  bound  by  the  decree,  but  in 
order  that  the  relief,  when  granted,  may  be  awarded 
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to  it  as  a  party  to  the  record  by  the  decree. 
This  view  completely  answers  the  objections  which 
are  sometimes  raised  in  suits  of  this  class,  that 
the  plaintiff  has  no  interest  in  the  subject-matter 
of  the  controversy  nor  in  the  relief.  In  fact,  the 
plaintiff  has  no  direct  interest.  The  defendant  cor- 
poration alone  has  any  direct  interest.  The  plaint- 
iff is  permitted,  notwithstanding  his  want  of  in- 
terest, to  maintain  the  action  solely  to  prevent  an 
otherwise  complete  failure  of  justice."  3  Pomeroy's 
Equity  Jurisprudence,   Sec.   1095. 

In  the  case  at  bar,  if  the  corporation  had  insti- 
tuted the  suit,  it  would  undoubtedly  have  been 
liable  for  the  fees.  We  think  it  was  such  a  suit 
as  the  corporation  ought  to  have  commenced,  but 
the  directors  and  officers  having  assumed  an  an- 
tagonistic position  to  the  rights  of  the  stockholders, 
and  illegally  conveyed  away  all  the  corporate  prop- 
erty, threatening  the  entire  destruction  and  dis- 
solution of  the  corporation,  the  minority  stock- 
holders had  a  right  to  intervene,  and,  by  bill  in 
equity,  protect  the  corporate  interests.  The  com- 
pany was  an  indispensable  party  to  the  suit,  and 
for  this  reason  the  decree  was  not  recovered  for 
Grant  and  the  other  minority  stockholders,  but  for 
the  corporation.  2  Cook  on  Stock  and  Stock- 
holders (3d  Ed.),  Sec.  748;  Howe  v.  Barney^  45 
Fed.  Rep.,  668;  Wallace  v.  Bank,  5  Pickle,  685; 
Deaderick  v.    Wilson,   8    Bax.,    131. 

In  the  case  of  Meeker  v.  Winthrop  Iron  Compafiy, 
17    Fed.    Rep.,    48    et    seq.,    Baxter,    Circuit    Judge, 
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allowed  counsel  fees  and  other  necessary  expendi- 
tures in  the  prosecution  of  a  suit  by  minority 
stockholders,  where  they  succeeded  in  havfng  a 
lease  of  real  estate  forfeited,  and  recovered  the 
property  for  tlie  corporation.  In  that  case  the 
iron  company  owned  an  iron  ore  mine.  In  1877 
the  company  leased  its  mine  to  a  partnership 
composed  of  four  brothers,  known  as  the  St. 
Clair  brothers.  These  brothers,  after  effecting 
the  lease,  organized  the  Winthrop  Hematite  Com- 
pany to  work  the  mine.  In  1881,  before  the  ex- 
piration of  the  lease,  an  effort  was  made,  but 
without  success,  to  renew  the  lease  for  the  hema- 
tite company.  Thereupon,  the  St.  Clair  brothers 
bought  a  majority  of  the  stock  of  the  iron  com- 
pany. They  organized  and  manipulated  the  iron 
company  so  as  to  have  a  resolution  passed,  by  its 
directors,  directing  an  eighteen  year  lease  to  be 
made  to  the  hematite  company,  at  lower  rates  and 
royalties  than  the  old  lease,  then  about  to  expire. 
This  lease  was  accordingly  executed.  Meeker  and 
other  stockholders  in  the  iron  company  filed  their 
bill  to  rescind  the  renewal  lease  to  the  hematite 
company,  and  for  an  account  of  rents  and  profits. 
The  Court  rescinded  the  lease,  and  appointed  a 
receiver  to  take  charge  of  the  mines  for  the  iron 
company.  It  was  held  that,  as  the  suit  was  prose- 
.  cuted  for  the  benefit  of  all  the  parties  interested, 
to  protect  and  preserve  a  trust  -  fund,  they  were 
entitled  to  be  re-imbursed  from  the  fund  for  all 
proper   expenditure  liabilities  incurred.      A  reference 
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was  ordered  to  ascertain  what  would  be  a  proper 
allowance  for  counsel  fees  and  other  necessary  ex- 
penditures. 

Upon  the  authority  of  this  case,  Spelling,  in 
his  treatise  on  Corporations,  lays  down  the  follow- 
ing rule,  viz.:  "The  owner  of  stock  in  a  corpo- 
ration who  sues  for  himself  and  all  other  share- 
holders successfully,  for  a  wrong  done  to  the  cor- 
poration, is  entitled  to  be  re-imbursed  his  actual 
and  necessary  expenses,  including  attorneys  fees, 
out  of  the  corporate  fund."  2  Spelling  on  Corpo- 
rations, Sec.  643;  Cook  on  Stock  and  Stockholders 
(3d    Ed.),   Sec.   748,   p.    118. 

An  English  case  very  much  in  point  is  that  of 
Kernaghon  v.  Williams^  Law  Reports,  6  Eq.,  228, 
opinion  by  Lord  Runilly,  M.  R.  See  also  Trustees 
v.  Greenoiigh^  105  U.  S.,  527 ;  Central  Railroad  and 
Ban/dug  Co.  v.  Pettus,  113  U.  S.,  116;  Meddaugh 
v.    Wilso7L   151    U.    S.,   343. 

We  are,  therefore,  of  opinion  that  this  record 
shows  that,  through  the  intervention  of  these  mi- 
nority stockholders,  the  property  of  the  corporation 
has  been  preserved,  protected,  and,  indeed,  recov- 
ered, after  it  had  been  illegally  conveyed  away, 
and  that  such  recovery  inuring  to  the  benefit  of 
the  corporation,  the  suit  was,  to  all  intents  and 
purposes,  the  suit  of  the  corporation  itself.  The 
Lookout  Mountain  Company  is,  therefore,  responsi- 
ble for  proper  and  reasonable  counsel  fees  incurred 
by  complainants  in  the  prosecution  of  the  suit. 
The    remaining   question    is   whether    these    fees   are 
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lieiis  upon  the  land  conveyed  by  the  deeds  which 
complainants  procured  to  be  canceled.  The  record 
shows  that  this  land  had  been  conveyed  away,  and 
that,  by  the  decree,  it  was  restored  to  the  com- 
pany, and,  if  necessary,  a  writ  of  possession  was 
ordered  to  issue.  This  was  not  the  case  merely 
of  canceling  a  deed  or  removing  a  cloud,  but  of 
absolute  recovery.  The  case  comes  within  the  rule 
laid  down  by  this  Court,  that  counsel  are  entitled 
to  a-  lien  upon  the  fund  recovered  by  their  clients 
for  reasonable  fees,  and  this  lien  attaches  to  real 
estate  when  the  subject  of  litigation.  Perkins  v. 
Perkins^  9   Heis.,   95;    15   Lea,   50;    1   Lea,   29. 

We  are,  therefore,  of  opinion  that  these  fees 
must  be  paid  by  the  Lookout  Mountain  Company, 
and   that  they  are   liens   on   the   land  recovered. 

The  decree  of  the  Chancellor  is  reversed,  and 
the  case  remanded  for  a  reference,  in  accordance 
with  the  motions  submitted  by  complainants  and 
their  counsel   in   the   Court   below. 
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{Knoxoille,      October   2J5,   1894.) 

Fraudulent  Conveyance.     Burden  of  proof. 

Where  the  husband^s  creditors  seek  to  set  aside,  as  fraudulent,  his  deed 
to  his  wife,  upon  the  averment,  which  is  denied  by  an  unsworn  answer, 
that  the  recited  consideration  was  fictitious  and  colorable,  the  burden 
is  upon  the  complainants  to  prove  the  truth  of  this  averment. 

Cases  cited :  Cox  v.  Scott,  9  Bax.,  305;  Yost  v,  Hudiburg,  2  Lea,  627; 
Washington  v.  Ryan,  5  Bax.,  626. 


FROM    HAMILTON. 


Appeal  from  Chancery  Court  of  Hamilton  County. 

T.    M.    MoCONNBLL,    Ch. 

Chambliss  k   Chambliss  for   Rhodes. 
H.   B.   Cask  for   Wood. 

McAlistbr,  J.  This  bill  was  filed  by  judgment 
creditors  of  the  defendant,  H.  B.  Wood,  to  set 
aside  an  alleged  fraudulent  conveyance  from  the 
defendant  to  his  wife,  Alice  J.  Wood.  The  prop- 
erty conveyed  was  a  lot  of  household  and  kitchen 
furniture.  The  transfer  purports  to  have  been 
made  to  pay  a  pre-existing  indebtedness  of  $400, 
due     the     wife     for     money     borrowed.       The     bill 
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charges  there  was  no  consideration  for  said  trans- 
fer; that  the  alleged  consideratiot)  of  $400  was  fic- 
titious, and  that  the  conveyance  was  a  mere  de- 
vice to  defraud  creditors.  Wood  and  wife,  in  their 
answer,  deny  that  the  consideration  was  colorable, 
but  aver  that  the  $400  was  loaned  the  husband  by 
the  wife  under  an  agreement  that  it  should  be 
paid  back  when  demanded.  .Defendants  do  not 
show  in  their  answer  when  nor  how  said  loan  was 
made,  nor  from  what  source  the  wife .  derived  the 
J400  alleged  to  have  been  loaned.  The  only  proof 
filed  in  the  case  was  taken  by  the  complainants, 
which  consisted  simply  of  a  certified  copy  of  the 
conveyance  attacked,  and  proof  to  show  the  char- 
acter and  amount  of  complainants'  debts.  The  com- 
plainants introduced  no  proof  tendfng  to  show  that 
said  conveyance  was  fraudulent.  The  defendants 
took  no  proof  at  all,  and  the  bill  waived  an  an- 
swer under  oath.  At  the  hearing,  the  Chancellor 
dismissed  the  bill.  Complainants  appealed,  and  have 
assigned   errors. 

The  whole  controversy  in  this  Court  is  in  re- 
spect to  the  burden  of  proof.  The  insistence  of 
complainants'  counsel  is  that  the  presumption  of 
law  is  that  the  money  belonged  to  the  husband, 
and  the  wife  must  show  affirmatively  that  she  ac- 
quired it  in  such  a  manner  as  to  constitute  a  sep- 
arate estate;  that,  in  the  absence  of  such  proof, 
the  presumption  of  law  that  the  money  belonged 
to  the  husband  would  be  controlling.  It  is  ad- 
mitted   that    the    general    rule    in    Tennessee    is    to 
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the  effect  that,  when  a  conveyance  is  attacked,  the 
burden  of  proof  rests  on  the  complainant.  But  it 
is  insisted  that  this  n\le  is  satisfied  in  the  present 
case   by   the   presumption   of   law. 

The  fallacy  of  the  argument  is  in  the  assump- 
tion that  there  is  any  such  presumption  of  law  as 
the  one  supposed.  We  have  two  cases,  in  our 
reports,  in  which  the  very  reverse  of  the  proposi- 
tion was  announced.  In  the  case  of  Qox  v.  Scoit^ 
9  Bax.,  305,  a  bill  had  been  filed  by  a  judgment 
creditor  of  Scott,  and  a  lot  attached  in  the  town 
of  Milan  which  was  claimed  by  Mrs.  Scott,  wife 
of  the  defendant  debtor.  The  bill  charged  that 
the  house  and  lot  wero  sold  at  a  chancery  sale, 
and  bid  off .  in  the  name  of  Mrs.  Scott,  but  that 
the  entire  purchase-price  of  the  lot  was  paid  with 
the  money  of  the  husband,  and  that  this  was  a 
fraudulent  device  to  vest  the  title  of  the  property 
in  the  wife,  to  hinder  and  delay  creditors — the 
husband  being  at  the  time  indebted  largely  and 
insolvent.  The  answer  of  the  defendants  admitted 
the  purchase  of  the  property,  and  the  vesting  of 
the  title  in  Mrs.  Scott,  but  it  denied  that  any  part 
of  the  purchase-money  paid  belonged  to  Mr.  Scott. 
Mrs.  Scott  then  proceeded  in  her  answer  to  give 
an  account  of  the  sources  from  which  she  derived 
the   money   used   by   her   in   the   purchase. 

Judge  McFarland,  in  delivering  the  opinion  of 
the  Court,  said :  "  It  is  argued  upon  behalf  of 
complainants  *  *  *  \\\2X  there  is  no  evidence 
to   sustain   the   statement   of    the   [wife's]   answer    in 
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regard  to  the  money  used  in  paying  for  the  prop- 
erty ;  but  in  our  view  [and  this  is  the  point  of 
the  decision]  the  onus  is  upon  the  complainants  to 
overthrow  the  title  of  Mrs  Scott,  and  show  affirm- 
atively that  the  property  was  paid  for  with  the 
money   of  the   husband,"   etc. 

Now,  the  criticism  made  by  complainants'  coun- 
sel upon  this  case,  and  the  distinction  attempted 
to  be  drawn  between  it  and  the  case  at  bar,  is, 
that  in  the  former  case  the  wife  did  not  confine 
herself  simply  to  a  denial  of  all  fraud,  and  a  bare 
assertion  that  the  money  belonged  to  her,  but  that 
she  set  out,  in  her  answer,  the  sources  from  which 
she  derived  her  money,  thereby  making  out  a  prima 
facie  case  of  a  separate  estate.  Complainants'  coun- 
sel admits  that,  in  such  a  case,  the  onus  would 
devolve  upon  complainants  to  show  fraud.  But 
his  insistence  is,  that  this  rule  cannot  be  applied 
in  a  case  like  this,  where  no  facts  are  shown  in 
the  answer  that  constitute  a  separate  estate  in  this 
money,  but  the  wife  simply  relies  upon  a  general 
averment  that  the  money  belonged  to  her;  that 
she  loaned  it  to  her  husband,  and  he  promised  to 
repay  it.  We  do  not  think,  in  the  application  of 
the   principle,   the   two   cases  can   be   differentiated. 

In  the  case  of  Yost  v.  Hudiburg,  2  Lea,  627, 
the  same  eminent  jurist.  Judge  McFarland,  held 
that  the  principle  was  applicable  in  a  case  like 
this.  In  that  case,  complainant  was  a  judgment 
creditor,  and  tiled  a  bill  to  subject  to  the  satis- 
faction of  his  claim,  a  house  and  lot  in  Knoxville, 
4.')— 9  p 
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conveyed  by  William  Coffman  to  Mrs.  Hannah 
Hadiburg,  the  wife  of  the  defendant  debtor.  The 
bill  charged  that  the  consideration  of  the  convey- 
ance was  the  money  of  the  husband  debtor,  and 
that  the  purchase  was  made  by  him,  but  the  title 
taken  to  the  wife,  to  defraud  the  creditors  of  the 
husband.  Answers  under  oath  were  waived.  The 
answer  of  Hudiburg  and  wife  admitted  the  con- 
veyance of  property  by  William  Coffman  to  Mrs. 
Hudiburg,  but  denied  that  the  consideration  paid 
was  money  or  means  of  said  A.  8.  Hudiburg,  and 
proceeded  to  give  in  detail  the  history  of  the 
transaction,  by  which  it  was  claimed  that  Mrs. 
Hudiburg  became  possessed  of  the  means  to  pay 
for   the   purchase   from    Coffman. 

It  appeared  that  the  cause  was  heard  without 
evidence,  except  a  transcript  of  the  record  of  com- 
'plainant's  judgment.  The  question  arose  in  respect 
to  the  burden  of  proof  with  the  record  in  that 
condition.  Judge  McFarland,  in  disposing  of  this 
question,  said,  viz. :  "  Had  the  answer  stopped  with 
a  simple  denial  of  the  allegation  that  the  money 
or  means  of  A.  S.  Hudiburg  paid  for  the  property 
purchased  from  Coffman,  the  onus  would  have  been 
upon  the  complainant  to  prove  the  allegation." 
That  is  precisely  the  state  of  the  pleadings  in  this 
case. 

It  is  true,  in  the  former  case,  the  Court  held 
that,  the  answer  having  gone  further  and  stated 
in  detail  the  history  of  the  transaction,  the  com- 
plainant was  entitled  to  the  benefit  of  all  admissions, 
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and  was  at  liberty  to  draw  any  legitimate  infer- 
ence from  those  statements,  even  though  it  be  to 
establish  fraud  in  the  face  of  the  general  denials 
of  the  answer.  The  Court  held  "that  as  the  de- 
fendant had  undertaken  to  show  how  Mrs.  Hudi- 
burg  became  possessed  of  the  means,  if  we  can 
see,  from  the  entire  history  of  the  transaction,  that 
it  originated  in  fraud,  it  will  not  be  allowed  to  . 
stand,  although  the  other  conveyances  are  not  at- 
tacked. As  the  defendants  set  up  these  other 
conveyances,  they  must  show  that  they  are  valid 
and   bona  jide,^^ 

It  will  be  observed,  in  that  case,  the  facts  stated 
in  the  answer  made  an  exception  to  the  general 
rule,  and  cast  the  burden  of  proof  upon  the  de- 
fendants. But  the  Court  expressly  recognized  the 
applicability  of  the  general  rule  to  a  case  like  the 
one   at  bar.       Washington   v.   Ryan,   5   Bax.,   626. 

There  being,  then,  no  proof  whatever  that  the 
conveyance  from  Wood  to  his  wife  of  this  house- 
bold  and  kitchen  furniture  was  fraudulent,  the  de- 
cree  of  the   Chancellor  is   affirmed. 


•» 
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O'Connor  v.  Knoxville  Hotel  Co. 
{Knoxville.     October  27,  1894.) 

1.  Chancery  Pleading  and  Practice.     Reiuf. 

Chancery  Courts  may  grant,  under  the  prayer  for  general  relief,  any 
relief  other  and  different  from  that  specifically  indicated  and  prayed, 
which  is  justified  by  the  averments  of  the  bill.     {Postypp,  yio-yry.) 

Case  cited  and  approved :  Dodd  ?'.  Benthall,  4  Heis.,  608. 

2.  Corporations.    Jurisdiction  of  Courts  of  Equity  to  wind  up  difined. 

Chancery  Courts  will  not  entertain  suits  of  minority  stockholders  to 
wind  up  the  affairs  of  a  corporation  and  distribute  its  assets,  upon 
the  averment  that  they  disapprove  of  the  management,  or  consider 
the  speculation  a  bad  one.  Their  remedy  is  to  elect  new  officers  or 
to  sell  their  shares  and  withdraw.     [Post^  p.  711.) 

3.  Same.     Sanu. 

But,  whenever,  in  the  course  of  events,  it' appears  beyond  question  thai 
it  is  impossible  to  attain  the  objects  for  which  the  corporation  was 
formed,  and  that  failure  is  inevitable,  Chancery  Courts  will,  upon 
the  failure  and  refusal  of  the  officers  and  directors  of  the  company 
to  put  an  end  to  its  operations  and  wind  up  its  affairs,  enjoin,  at  the 
suit  of  stockholders,  the  use  and  diversion  of  the  company's  prop- 
erty by  the  majority,  and  order  its  affairs  to  be  wound  up  and  its 
assets  distributed  among  those  equitably  entitled.   {Post ^ pp.  7//-7/J.) 

4.  Same.     Same.     Case  in  judgment. 

A  stockholder  can  maintain  a  bill,  filed  on  behalf  of  himself  and  all 
other  stockholders,  against  the  corporation,  its  officers  and  directors, 
to  wind  up  its  affairs  and  distribute  its  assets,  when  the  complainant 
avers  that  the  corporation  was  formed  for  the  purpose  of  erecting, 
furnishing,  and  operating  a  hotel  at  a  cost  of  $200,000;  thai  only 
$72,000  had  been  subscribed,  of  which  part  was  uncollected  and  part 
insolvent,  and  that  no  further  subscriptions  could  be  had ;  that,  for  a 
period  of  four  years,  nothing  had  been  done  in  the  enterprise;  that, 
in  the  meantime,  the  tide  of  business  had  receded,  so  that  the  site  pur- 
chased was  no  longer  desirable  for  hotel  purposes  ;  that  taxes,  interest, 
and  expenses  are  rapidly  absorbing  the  assets,  which  are  entirely  un- 
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productive,  and  that  debts  are  pressing,  without  cash  assets  to  meet 
them ;  that,  in  fine,  the  original  scheme  has  become  utterly  imprac- 
ticable; and  that  the  directors  have  refused,  upon  proper  application, 
to  call  a  meeting  of  the  stockholders  to  take  steps  to  wind  up  the 
company's  affairs  and  distribute  its  assets.     (Posty  pp.  713-717*) 

Code  construed :  §4168  (M.  &  V.) ;  g  3431  (T.  &  S.). 


FROM    KNOX. 


Appeal  from  Chancery  Court  of  Knox  County. 
Henry  R.   Gibson,   Ch. 

Templbton  &  Cates  and  Walter  M.  Cocke  for 
O'Connor.     . 

Lucky  &   Sanford   for  Hotel   Association. 

Wilkes,  J.  This  bill  is  filed  by ,  a  single  stock- 
holder, on  behalf  of  himself  and  all  other  stock- 
holders and  creditors  who  might  desire  to  come  in 
thereunder,  against  the  Knoxville  Hotel  Association, 
a  corporation  in  Knoxville,  Tenn.,  and  the  direct- 
ors of  the  same,  as  well  as  certain  stockholders, 
by  name,  and  all  others  who  might  not  choose  to 
join   as   complainants. 

The  prayer  of  the  bill  is,  that  it  be  entertained 
as  a  bill  to  wind  up  a  corporation,  the  purpose  of 
which  has  become'  incapable  of  accomplishment,  and 
for  such  other  further  and  different  relief  as  the 
facts   stated   in   the   bill   may   warrant. 
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The  corporation  directors  and  stockholders  filed 
separate  demurrers,  but,  in  effect,  the  same.  The 
demurrers  were  sustained  by  the  Chancellor,  and 
the  bill  dismissed,  from  which  complainant  appealed, 
and  he  has  assigned  as  error  the  action  of  the 
Chancellor  in  sustaining  the  demurrers  and  dismiss- 
ing  the   bill    under   the   facts   stated    therein. 

In  his  argument  and  brief  complainant  also  con- 
tends that  the  corporation  has  ceased  and  failed  to 
use  its  franchises  for  a  number  of  years;  that  the 
object  for  which  the  charter  was  obtained  was  to 
erect,  keep,  and  furnish  a  hotel,' and  nothing  has 
been  done  in  that  direction,  except  the  taking  of 
the  subscriptions  and  buying  the  property  soon 
after  it  organized,  and  this  makes  a  case  of  non- 
user  in  the  sense  of  §  4168  of  the  Code  (M.  & 
v.),  and  under  that  section  the  complainant  seeks  to 
have  the  corporate  property  applied  to  the  corpo- 
rate debts,  and  any  surplus  divided  among  the 
stockholders.  It  is  also  argued  that  while  com- 
plainant might  have  had  an  attachment  under  that 
section,  still  the  provision  for  attachment  is  merely 
directory,   and    not   mandatory. 

It  is  also  insisted  that,  although  this  statute  is 
not  referred  to  in  the  bill,  and  non-user  is  not 
charged  in  express  terms,  still  the  facts  detailed 
make  it  one  of  non-user,  and  bring  the  case 
within  the  statute,  and  relief  can  be  had  under 
the  general  prayer  for  further  or  different  relief. 
Bodd  V.  Berthal,  4  Heis.,  608;  Story's  Equity 
Pleadings,    Sec.   40. 
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The  general  rule  applicable  to  such  cases  is  laid 
down  in  the  following  language  by  Mr.  Morawetz, 
in   his   work   on    Private    Corporations : 

"If  share-holders  in  a  corporation  disapprove  of 
the  management,  or  consider  their  speculation  a  bad 
one,  their  remedy  is  to  elect  new  officers,  or  to 
sell  their  shares  and  withdraw.  They  cannot  insist 
on  having  the  company's  business  closed,  and  assets 
distributed,  against  the  will  even  of  a  single  stock- 
holder who  wishes  to  have  the  business  continued. 
It  is  clear,  therefore,  that  the  Courts  cannot  inter- 
fere at  their  suit,  and  order  the  company  to  be 
wound  up."  Morawetz  on  Corporations  (2d  Ed.), 
Sec.   283,   and    cases   cited. 

While  this  is  the  general  rule,  the  same  author 
states   an   exception   to   it,   as   foUjws: 

'*  Whenever,  in  the  course  of  events,  it  proves 
impossible  to  attain  the  real  object  for  which  a 
corporation  was  formed,  or  when  the  failure  of 
the  company  has  become  inevitable,  it  is  the  duty 
of  the  company's  agents  to  put  an  end  to  its  op- 
erations and  wind  up  its  affairs.  Under  these 
circumstances,  the  majority  would  have  no  right 
to  continue  to  use  the  common  property  and  credit 
for  any  other  purpose,  because  it  would  be  impos- 
sible to  use  them  for  any  purpose  authorized  by 
the  charter.  If  the  majority  should  attempt  to 
continue  the  company's  operations  in  violation  of 
the  charter,  or  should  refuse  a  distribution  of  the 
assets,  any  share-holder  feeling  aggrieved  would  be 
entitled   to   the   assistance   of  the   Courts,  and   a   dc- 
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cree  should  be  made  ordering  the  directors  to  wind 
up  the  company's  business,  and  distribute  the  as- 
sets among  those  who  are  equitably  entitled." 
Morawetz   on   Private   Corp.,   Sec.   284. 

And  again :  "  However,  before  the  Courts  can 
thus  interfere  with  the  management  of  a  corpora- 
tion, and  order  its  business  to  be  wound  up,  it 
must  be  shown  very  plainly  that  the  business  can- 
not possibly  be  carried  on  any  further  without  a 
departure  from  the  company's  charter;  and  a  Court 
of  Chancery  cannot  impair  the  discretionary  powers 
conferred  upon  the  majority  by  the  charter,  and 
decide  on  their  behalf  whether  the  continuance  of 
the  enterprise  be  advisable  as  a  commercial  specu- 
lation. The  rule  was  laid  down  by  Lord  Cairns, 
L.  J.,  in  the  Suburban  Hotel  Company's  Case,  as 
follows:  'If  it  were  shown  to  the  Court  that  the 
whole  substratum  of  the  partnership,  the  whole  of 
the  business  which  the  company  was  incorporated 
to  carry  on,  has  become  impossible,  I  apprehend 
the  Court  might,  either  under  the  Act  of  Parlia- 
ment or  on  general  principles,  order  the  company 
to  be  wound  up.  But  what  I  am  prepared  to 
hold  is  this,  that  this  Court,  and  the  winding  up 
process  of  the  Court,  cannot  be  used  as  a  means 
of  evoking  a  judicial  decision  as  to  the  probable 
success  or  non-success  of  a  company  as  a  com- 
mercial speculation.'"  Morawetz  on  Corp.  (2d  Ed.), 
Sec    285. 

Beach  on  Private  Corporations  states  the  rule 
as    follows:    "Unless     it     appears     beyond     question 
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that  the  continuation  of  a  profitable  business  can- 
not be  had,  the  dissolution  of  a  corporation  not 
yet  insolvent  will  not  be  decreed  upon  the  peti- 
tion of  a  minority  of  its  stockholders.  If,  how- 
ever, it  is  clear  that  the  business  cannot  be  prof- 
itably continuedj  the  petition  of  a  minority  for  a 
dissolution   will  be  granted." 

Spelling  on  Private  Corporations,  Section  100, 
states,  in  substance,  that  the  Court  would,  in  case 
the  scheme  was  impossible,  not  allow  the  funds  to 
be  diverted  to  other  purposes,  but  would  enjoin 
such  diversion  at  the  suit  of  a  stockholder,  and, 
as  incidental,  give  full  relief  by  decreeing  a  set- 
tlement of  the  corporate  liability  and  a  distribu- 
tion  of   the   remainder  among  the   stockholders. 

As  before  stated,  the  cause  comes  to  this  Court 
by  appeal,  on  the  part  of  complainant,  from  the 
decree  of  the  Court  below  sustaining  the  demurrer 
and  dismissing  the  bill.  We  can  therefore  only 
look  to  the  allegations  of  the  bill  to  see  whether 
complainant  brings  himself  within  the  rules  thus 
laid  down.  These  allegations  are  taken  for  con- 
fessed upon  the  demurrer,  and  the  question  before 
us  is  their  sufficiency,  and  not  their  truth,  which 
is   conceded   for  the   purposes   of   the   demurrer. 

The  bill  alleges  the  incorporation  of  the  com- 
pany on  April  22,  1889,  and  the  registration  of 
the  charter  and  organization  thereunder;  that  the 
scheme  and  purpose  of  the  corporation  was  the 
purchase  of  certain  very  valuable  property  in  the 
city   of    Knoxville,    and    the    erection,    maintenance^ 
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and  conduct  of  a  **  grand  hotel  thereon  for  the 
greater  glory  of  Knoxville  and  the  renown  of  her 
citizens.  The  best  features  of  all  other  hotels  were 
to  be  embraced,  and  every  convenience,  comfort, 
ease,  and  luxury  which  experience  could  suggest 
or  modern  invention  provide  were  to  be  combined 
to  make  it  a  consummately  perfect  hotel. '*  The 
bill   proceeds: 

*'In  summer  its  flower-covered  roof  was  to 
eclipse  th^  hanging  gardens  of  Babylon ;  in  winter 
its  rose-lined  inner  court  was  to  rival  the  vale  of 
Cashmere.  It  was  not  to  depend  on  ordinary  pat- 
ronage, but  was,  in  its  appointments  and  attrac- 
tions, to  be  so  irresistible  that  guests  would  crowd 
to  it  from  every  point  of  the  compass,  winter  and 
summer,  in  a  constant  stream  of  custom  and  profit. 
"Subscriptions  were  solicited  and  obtained  to  the 
extent  of  $72,000.  Knox  County  was  induced  to 
let  the  corporation  have, its  old  court-house  lot,  and 
did  so  upon  an  assurance  that,  within  a  reasonable 
time,  a  hotel,  to  cost  not  less  than  $200,000,  would 
be  erected  thereon,  and  a  deed  was  made,  retain- 
ing, however,  a  lien  for  the  purchase-money,  $8,000 
of  which  was  to  be  paid  thirty  months  after  the 
twenty-fourth  of  January,  1890.  Contemporaneously 
with  the  delivery  of  this  deed,  a  penal  bond  was 
executed  by  the  hotel  company,  well  secured  by 
personal  indorsement,  conditioned  to  erect  the  ho- 
tel within  a  reasonable  time,  and  at  an  expense 
of  not  less  than  $200,000.  Other  valuable  property 
contiguous    was    added,    which    has     all     been    paid 
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.  for.  Complainant  sold  the  corporation  a  lot  for 
$3,000,  upon  the  assurance  of  the  company  that  its 
plans  were  perfected  upon  this  scale,  and  would 
benefit  his  contiguous  property.  One  thousand  dol- 
lars of  the  amount  was  paid  him  in  cash,  and 
notes  executed  for  the  balance,  but,  upon  repeated 
appeals  to  his  patriotism  and  pride  as  a  Knox- 
villian,  he  surrendered  these  notes,  and  took  $2,000 
of    stock   in   the    company   instead." 

The  bill  continues:  "The  ^  Grand  Hotel*  has 
proven  'grand'  only  as  a  failure.  The  enterprise 
was  moribund  from  the  first.  The  plan  was  im- 
practicable in  its  conception,  and  is  now  manifestly 
incapable  of  execution.  Not  a  dollar  of  subscrip- 
tion in  addition  to  the  seventy-two  thousand  dol- 
lars has  been  obtained  for  four  years,  and  •  none 
can  now  be  procured.  Twelve  thousand  dollars 
to  fourteen  thousand  dollars  of  the  subscriptions 
.  already  obtained  are  reported  by  the  treasurer  of 
the  corporation  as  insolvent.  Thirty-eight  thousand 
dollars  of  the  amount  subscribed  have  been  paid 
up,  thirty-one  thousand  nine  hundred  and  fifty  dol- 
lars have  been  expended,  and  the  balance  has  been 
dissipated,  and  there  are  virtually  no  funds  in  the 
treasury;  the  property  is  yielding  no  income,  and 
is  being  consumed  in  interest  on  purchase-money, 
expenses,  and  taxes;  population  and  business  have, 
to  a  large  extent,  left  that  part  of  the  city,  and 
are  daily  moving  away  from  the  locality,  and  the 
site  is  now  on  the  verge  of  the  city  and  unsuit- 
able  for  a   hotel   site.      So    that   the    plan,   purpose, 
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and  scheme  of  the  corporation  havQ  become  man- 
ifestly impossible  of  performance,  and  business  pru- 
dence and  the  necessity  of  the  case  require  that 
the  property  be  sold  in  lots,  the  debts  of  the 
concern  paid,  and  what  remains  divided  among  the 
stockholders. 

"  Complainant  further  states  that  he  applied  to 
the  directors  to  call  the  stockholders  together  to 
discuss  the  propriety  of  such  action,  which  request 
was  declined.  In  the  meantime,  the  county  of 
Knox  has  directed  the  purchase-money  due  it  to 
be  collected  and  the  liability  on  the  bond  en- 
forced." 

These  are  the  allegations  of  the  bill,  which,  so 
far  as  they  allege  facts,  and  not  inferences  or  opin- 
ions, must  be  taken  as  true  on  demurrer.  Stripped 
of  all  extravagant  expressions,  the  allegations  of 
the  bill  are  that  the  scheme  was  the  erection,  fur- 
nishing, and  operating  a  hotel,  at  a  cost  of  not  less 
than  two  hundred  thousand  dollars,  whicli  would  ben- 
efit all  property  contiguous  or  n^ar  to  it;  that  only 
seventy-two  thousand  dollars  has  been  subscribed^ 
and  no  further  subscriptions  can  be  obtained ;  that 
for  about  four  years  nothing  has  been  done  in  the 
prosecution  of  the  enterprise;  that,  in  the  mean- 
time, the  tide  of  business  and  population  has 
moved  away,  so  as  to  make  the  site  no  longer 
desirable  for  hotel  purposes;  that  no  more  money 
can  be  enlisted  in  the  enterprise;  that  taxes,  ex- 
penses, and  interest  charges  are  absorbing  the  as- 
sets, and  that  debts  are  pressing,  without  cash  assets 
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to    meet    them;    and    that    the    original    scheme    is 
now   impossible   of    consummation. 

In  such  case,  it  will  not  do  to  say  that  com- 
plainant has  his  remedy  to  sell  out  his  stock.  No 
man  of  ordinary  business  sagacity  would  buy,  ex- 
cept at  a  sacrifice,  under  such  circumstances,  and 
the  only  alternative  left  is  to  sit  still  and  await 
future  developments  that  may  perhaps  change  the 
situation  or  wind  up  the  business.  We  think  the 
case  made  in  the  bill  entitles  the  complainant  to 
relief,  on  common  law  as  well  as  statutory  grounds. 
What  different  aspect  may  be  put  on  it  by  an- 
swer and  proof  we  cannot  anticipate,  but  com- 
plainant, under  his  showing,  is  clearly  entitled  to 
an  answer  and  relief,  and  the  decree  of  the  Chan- 
cellor is  reversed,  and  cause  remanded  to  be  fur- 
ther proceeded  in.  Appellees  will  pay  costs  of 
appeal. 


'»Lt-s-w      %,-oCjLJb 
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At  a  meeting  of  the  bar  of  the  State,  held  in  the 
Supreme  Court-room,  at  Jackson,  Tenn.,  on  May  11, 
1894,  for  the  purpose  of  taking  appropriate  action  with 
reference  to  the  death  of  Hon.  Benj.  J.  Lea,  late  Chief 
Justice  of  the  Supreme  Court  of  Tennessee,  the  Hon. 
B.  M.  Estes,  of  Memphis,  was  called  to  the  chair,  and 
G.  M.  Barton,  of  J^emphis,  was  elected  secretary.  On 
motion,  the  chair  appointed  the  following  committee  on 
resolutions.:  A.  D.  Bright,  chairman;  Luke  E.  Wright, 
M.  M.  Neil,  C.  G.  Bond,  J.  J.  Vertrees,  S.  F.  Wilson, 
H.  E.  Palmer,  W.  A.  Henderson,  G.  W.  Pickle,  and 
Xeuophon  Wheeler,  after  which  the  meeting  adjourned 
unt>il  the  twenty-first  of  May,  1894. 

At  the  meeting  on  May  21,  1894,  the  Hon.  B.  M. 
Estes  presiding,  the  committee  reported  the  following 
resolutions,  which  were  unanimously  adopted  : 

Bbnjamin  James  Lea  was  born  in  Caswell  County, 
N.  C,  January  1,  1833.  His  ancestry  was  English  and 
Scotch-Irish.  He  was  the  son  of  Alvis  G.  Lea  and 
Nancy  Lea.  His  mother  was  Nancy  Kerr,  of  a  very 
prominent  family  in  North  Carolina.  lie  was  gradu- 
ated from  Wake  Forrest  College,  North  Carolina,  in 
June,  1852,  and  shortly  thereafter  removed  to  Hay- 
wood County,  Tennessee,  where  he  engaged  in  teaching 
school.  In  the  meantime  he  was  preparing  himself  for 
admission  to  the  bar  as  a  practicing  attorney.  In  1856 
he  was  licensed  to  practice  law  by  Judge  John  Read 
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and  Chancellor  Isaac  B.  Williams,  and  at  once  opened 
a  law  office  in  Brownsville.  From  1859  to  1872  he  was 
a  law  partner  with  Hon.  H.  J.  Livingston.  In  1859  he 
was  elected  Representative  in  the  General  Assembly  of 
the  State  from  Haywood  County,  and  served  in  the 
Legislature  of  1859-60,  being  a  member  of  the  Com- 
mittee on  the  Judiciary  and  Federal  Relations.  While 
still  a  member  of  the  Legislature  he  was  appointed,  by 
Governor  Isham  G.  Harris,  Commissary,  with  rank  of 
Major,  in  the  Provisional  (Confederate)  Army  of  Ten- 
nessee, and  a  few  months  later  was  elected  Colonel  of 
the  Fifty-second  Tennessee  Regiment,  and  remained  its 
Colonel  until  the  close  of  the  war,  having  been  re- 
elected upon  its  re-organization  by  a  unanimous  vote. 
He  was  taken  prisoner  early  in  186^,  and  kept  on*  pa- 
role until  the  jSnal  surrender. 

After  the  war,  he  returned  to  his  home,  and  resumed 
the  practice  of  law,  with  splendid  success.  In  1876  he 
^vas  appointed,  by  Governor  James  D.  Porter,  Special 
Judge  of  the  Supreme  Court,  on  account  of  the  pro- 
tracted sickness  of  Judge  Thomas  J.  Freeman,  ^nd 
served  as  Special  Judge  of  that  Court  for  about  a  year. 
In  1878  he  was  appointed,  by  the  Supreme  Court,  At- 
torney ireneral  and  Reporter  for  the  State.  This  posi- 
tion he  held  for  eight  years,  and  served  the  State  with 
ability  and  fidelity.  The  work  of  the  Supreme  Court 
while  he  was  Attorney- general  and  Reporter  was  very 
heavy,  and  his  reports — sixteen  in  all,  the  largest  num- 
ber  issued  by  any  Reporter — shows  them  to  be  well  pre- 
pared and  ably  edited.  In  1889  he  was  elected  to  the 
State  Senate  for  the  counties  of  Haywood,  Crockett, 
and  Lauderdale,  being  the  first  Democrat  elected  from 
that  Senatorial  District  since  the  war.  He  was  elected 
President  of  the  Senate,  which  position  he  filled  in  a 
highly  creditable  manner. 

In  1890,  upon  the  death  of  Judge  W.  C.  Fowlkes,  he 
was  nominated  and  elected  to  fill  out  his  unexpired  term. 
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receiving  the  largest  majority  (over  sixty  thousand)  ever 
received  by  any  Democrat  in  the  State.  In  April,  1893, 
he  was  elected  Chief  Justice  of  the  Supreme  Court,  in 
place  of  Chief  Justice  Lurton,  who  had  been  appointed 
to  the  Federal  bench.  Judge  Lea,  as  Chief  Justice,  was 
called,  under  the  Constitution  of  the  State,  to  preside  at 
the  impeachment  trial  of  Judge  J.  J.  DuBose,  and  his 
impartial  rulings,  patience,  and  ability  made  for  him 
many  warm  friends. 

Judge  Lea  was  married  in  June,  1853,  to  Miss  Mary 
C.  Currie.  This  was  a  most  happy  union.  He  leaves  a 
widow  and  three  children — Mrs.  J.  P.  Eastman,  of  Leb- 
anon, Tenn.;  Katie  B.  Sanders,  wife  of  Hon.  John  C. 
Sanders,  of  Lebanon,  Tenn.;  and  Alvis  G.  Lea,  a  son, 
of  Brownsville. 

In  ^politics,  Judge  Lea  was  a  thorough  Democrat ; 
in  religion,  a  devout  Methodist,  supporting  the  Church 
and  its  institutions  liberally.  He  was  a  member  of  the 
Masonic  fraternity,  filling  many  positions  of  honor  and 
trust  in  this  order.  He  was  also  a  member  of  the 
Knights  of  Honor,  Ancient  Order  of  United  Workmen, 
and  the  Golden  Rule. 

Judge  Lea  was  a  man  of  marked  personal  character- 
istics, a  line  specimen  of  intellectual  and  physical  man- 
hood. As  a  lawyer,  he  was  successful ;  as  a  judge,  up- 
right, honest,  and  efficient.  In  all  the  various  positions 
of  honor  and  trust  that  he  was  called  to  till,  no  taint  or 
suspicion  ever  rested  upon  him.  He  was  a  ''clean 
judge."  He  had  a  tender  sympathy  for  the  young  law- 
yers, and  delighted  to  aid  them.  In  the  social  circle  he 
was  a  princely  gentleman.  In  the  home  circle  he  showed 
to  the  best  advantage — kind,  loving,  affectionate,  gentle, 
ever  dispensing  elegant  hospitality  to  his  friends,  true 
and  faithful  to  his  family,  to  his  State,  and  his  God. 
He  was  filled  with  humanity,  he  was  kind  and  char- 
itable. He  possessed  that  "  charity  that  sulfereth  long 
and  is  kind."  On  March  15, 1894,  at  his  beautiful  home, 
4<>— 9  p 
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surrounded  by  his  weeping  family  and  sorrowing  friends^ 
he  passed  gently  away.     He  is  gone  from  us  forever. 


*' Comes  there  back  no  sound  beyond  us, 
Where  the  trackless  sunbeams  call? 
Comes  there  back  no  wraith  of  music, 
Melting  through  the  crystal  walls? 

'*  Comes  there  back  no  bird  to  lisp  us 
Of  the  great  forevermore, 
With  a  leaf  of  life  unwithered, 
Plucked  upon  the  farther  shore  ? 

**  What  shall  sorrow  say  to  sorrow, 
Like  to  tears,  fall^ unsaid? 
For  as  life  is  to  the  living, 
So  is  death  unto  the  dead. 


"Sympathy  shall  sit  before  thee 

Seven  days  mutely  on  the  ground. 
Sorrow  is  a  voice  too  tender 

To  be  drowned  by  ruder  sound." 


Therefore^  be  it  resolved^  That,  in  the  death  of  Ben- 
jamin J.  Lea,  the  State  has  lost  a  faithful  servant;  the 
judiciary  an  able,  honest,  upright  judge;  society  one 
of  its  purest  members,  and  the  profession  a  shining 
light. 

Resolved^  That  his  pure  life  and  the  clean  record  he 
has  left  behind  him  cause  us  to  rejoice  that  he  has 
lived  amongst  us,  and  has  left  us  an  example  so  richly 
worthy  of  imitation. 

Resolved^  That  we  tender  his  bereaved  widow  and 
children  our  deepest  and  heartfelt  sympathy. 

Resolved^  That  we  request  G.  W.  Pickle,  Esq.,  Attor- 
ney-general for  the  State,  to  publish  these  proceedings 
as  an  appendix  to  the  next  volume  of  published  reports. 

Resolved^  That  our  Supreme  Court,  nuw  in  session  at 
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Jackson,  Tenn.,  be  and  are  requested  to  have  these  pro- 
ceedings spread  of  record  upon  the  minutes  of  the 
Court.  A.  D.  Bright,  CKn; 

Luke  E.  Wright, 
M.  M.  Neil, 
O.  G.  Bond, 
J.  J.  Vbrtrebs, 
8.  F.  Wilson, 
H.  E.  Palmer, 
G.  W.  Pickle, 
W.  A.  Henderson, 
Xenophon  Wheeler. 


The  Hon.  A.  D.  Bright,  chairman  of  the  committee, 
in  presenting  the  resolutions,  spoke  as  follows: 

Mr.  Chairman  and.  Gentlemen  of  the  Bar : 

To  me  this  occasion  is  peculiarly  sad.  My  relations 
with  our  deceased  brot)ier  were  most  intimate  and  cor- 
dial. To  me  he  had  no  faults ;  from  me  he  kept  no  se- 
crets; to  me  he  was  all  truth,  candor,  and  fidelity.  If 
he  had  ambition — and  he  did — it  was  laudable;  if  he 
sought  promotion,  it  was  by  clean  methods.  In  me  he 
always  found  a  ready  advocate  and  an  earnest  promoter. 
His  cause  was  my  cause.  He  was  a  "  clean  judge."  In 
all  his  long  and  useful  career  as  a  public  servant,  no  taint 
of  dishonor  or  suspicion  of  wrong-doing  ever  rested  upon 
him.  He  '*  was  the  greatest  of  all,  because  he  was  the 
servant  of  all."  He  was  the  friend  of  the  young  law- 
yers. To  them  he  ever  extended  a  helping  hand.  The 
sympathy  of  his  great  heart  went  out  to  them.  No 
sweeter  flower  will  be  laid  upon  his  newly-made  grave 
than  the  tribute  of  love  of  the  young  lawyers  of  the 
State  have  shown  his  memory.  As  a  judge,  he  was 
sound  in  judgment,  honest  in  conviction,  and  impartial 
in  his  decision.     But  he  lies  in  the  silent  grave. 


724  IN  MEMORIAM: 


"Silence  on  the  pallid  face-cloth, 

Silence  on  the  snowy  grave ; 
Silence  on  the  sleeping  city, 

Silence  far  below  the  wave. 
Silence,  as  of  music  slumbering 

On  her  harp  within  the  deep  ; 
Sound  is  but  the  dream  of  silence — 

Silence  talking  in  its  sleep." 

On  the  fifteenth  of  March  last,  surrounded  by  his 
weeping  and  sorrowing  friends,  "he. fell  asleep,  and 
was  not,  for  God  had  taken  him."  Ills  was  a  beautiful 
character — beautiful  in  life,  beautiful  in  death.  In  that 
beautiful  laud,  the  far-away  home  of  the  soul,  he  shall 
dwell  forever. 

The  meeting  appointed  Hon.  G.  W.  Pickle  to  present 
the  resolutions  to  the  Supreme  Court,  who,  on  present- 
ing same,  spoke  as  follows : 

May  it  'please  the  Court: 

I  desire  to  present  to  the  Court  this  morning  the 
resolutions  adopted  at  a  meeting  of  the  bar  of  the 
State,  expressing  their  sentiments  touching  the  death 
and  character  of  the  late  Chief  Justice  of  this  Court. 
These  resolutions  commemorate  the  life  and  character 
of  one  of  the  purest  men  that  ever  sat  upon  this 
bench,  or  presided  over  its  deliberations.  It  was  my 
good  fortune  to  have  known  Judge  Lea  and  enjoy 
his  friendship  for  nearly  a  quarter  of  a  century,  and 
I  speak  of  him,  therefore,  from  intimate  personal  ac- 
quaintance. Whether  viewed  as  a  citizen  perform- 
ing the  humble  but  honorable  duties  of  a  private 
station,  or  as  a  lawyer  in  pursuit  of  the  honors  and 
emoluments  of  his  profession,  or  as  the  representative 
of  his  people  in  the  halls  of  legislation,  or  as  the  Attor- 
ney-general of  the  State  ministering  at  this  bar,  or  as  a 
Justice  and  the  Chief  Justice  of  this  Court,  Judgo  Lea 
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was  always  the  same  admjirable  person.  He  was,  in 
every  station,  the  same  just,  humane,  conscientious,  and 
ruggedly  honest  man.  He  adorned  every  station  that 
he  filled.  As  a  citizen,  he  was  exemplary;  as  a  lawyer, 
he  was  fair  and  courteous  to  the  Court  and  to  opposing 
counsel ;  as  a  legislator,  he  added  to  ability  and  knowl- 
edge the  rarer  virtues  of  integrity,  disinterestedness, 
and  patriotism;  as  Attorney-general,  he  did  not,  in  his 
abhorrence  of  crime  and  zeal  for  conviction,  trample  upon 
the  rights  of  the  prisoner  or  forget  the  claims  of  justice 
and  humanity;  as  a  Judge,  he  was  independent  and  in- 
corruptible, knowing  the  right  and  daring  to  do  it,  and, 
in  so  far  as  it  was  compatible  with  the  duties  of  his 
groat  office,  tempering  justice  with  mercy. 

If  Judge  Lea  had  ambition,  it  was  of  the  nobler 
sort.  He  did  not,  with  the  arts  of  the  demagogue, 
court  that  transient  popularity  that  is  won  without 
merit  and  lost  without  a  crime,  but  sought  rather  to  de- 
serve that  lasting  and  grateful  applause  which  is  paid 
by  the  good  of  after  ages  as  a  tribute  to  eminent  virtue. 

His  life  had  no  stain.  He  left  a  name  that  will  be 
remembered  with  pride  by  his  family  and  friends;  a 
name  that  will  adorn  the  pages  of  the  history  of  his 
State ;  and,  better  than  all,  a  name  that  the  unfortunate 
will  not  think  of  as  of  an  enemy's. 

As  from  this  eminence  beyond  his  grave  I  look  back 
over  the  beneficent  life  of  this  good  man,  I  think  of  no 
one  who  could,  with  greater  propriety,  have  repeated 
Ben  Adhem's  request,  "  Write  me  as  one  that  loves  his 
fellow-men." 

That  such  a  life  may  not  be  lost;  that  its  memory 
may  be  perpetuated  and  held  up  for  the  instruction  and 
imitation  of  those  who  shall  live  after  him,  I  move  your 
Honors  that  these  resolutions  be  spread  upon  the  record- 
book  of  this  Court. 

And  may  I  not  add  that  I  can  wish  your  Honors  no 
happier  lot  than  that  he  who  shall  hereafter  perform 
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for  each  of  you  the  sad  office  that  I  have  to-day  per- 
formed for  the  illustrious  dead,  may  speak  in  your  praise 
as  justly  and  sincerely  as  I  have  spoken  to-day  in  praise 
of  Judge  Lea. 

After  some  appropriate  remarks  made  by  the  Chief 
Justice  and  other  members  of  the  Court,  and  different 
members  of  the  bar,  the  Court  directed  the  resolutions 
spread  of  record  upon  the  minutes  of  the  Court.  The 
meeting  then  adjourned  sine  die. 
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Mechanics'  Lien — Upon  railroads.     Acts  1883,  Ch.  220 281 

Railroads — Subscriptions    to    by    municipal    corporations.       Acts 
1887,  Ch.  3 239 

Redemption  of  Lands — How  made.     Acts  1889,  Ch.  83 422 
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ACTS  CONSTRUED— CVi«rt>i«<r^— 

Street  Railways — Use  of  electricity  upon  streets.     Acts  1889,  Ch. 
40;  Acts  1887,  Cb.  65      492 

Telephone  Companies — Use  of  streets  by.     Acts  1885,  Ch.  66  .    .    492 

Work-house  Law — Repeal  of  special  Act  for  Knox  County.     Acts 
1891,  Ch.  123;  Acts  1887,  Ch.  184 679 

ADMINISTRATION. 

Husband's  estate  not  chargeable  with  rents  received   by  him  of 
wife's  lands 542 

ADVERSE  POSSESSION. 

1.  Continuity  of,  not  broken  by  possessor's  offer  to  purchase  hos- 
tile claim  to  quiet  his  own  title .    270 

2.  Possession  not  adverse  if  inclosure  and  occupation  is  accidental,  476 

3.  Example  of  an  accidental  inclosure  and  possession 476 

AGENCY. 

See  Prifuipal  and  Agent, 

ANSWER. 

See  Chafuery  Pleading  and  Practice. 

ARBITRATION. 

Award  of  engineer  under  arbitration  clause  in  a  construction  con- 
tract is  conclusive 282 

ASSIGNMENT. 

1.  Of  note  does  not  defeat  assignor's  right  to  enforce  mechanic's 
lien  for  assignee's  benefit 281 

2.  Of  general  deposit  not  affected  by  check  upon  it 353 

3.  Example  of  special  assignment 397 

4.  Of  homestead  by  County  Court  void,  when 671 

5.  Of  homestead  reserved  by  insolvent  debtor  in  a  general  assign- 
ment, how  made 671 

ASSIGNMENT  OF  ERROR. 

That  verdict  is  against  the  evidence  void 62 

ASSIGNMENT,  GENERAL. 

1.  Determined  alone  from  face  of  instrument 397 

2.  Acts  1881,  Ch.  121,  strictly  construed 397 

3.  Example  of  a  special  assignment 397 
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ASSIGNMENT,  GENERAL— Ow/ww^^/— 

4.  Assignor  not  a  necessary  party  to  attachment  suit  to  subject  his 
creditor's  pro  rata 346 

5.  What  constitutes  collection  of  a  claim  by  the  assignor  bank,  and 
not  by  its  assignee 353 

6.  Assignee  stands  in  shoes  of  assignor 354 

7.  Holder  of  assignor's  unaccepted  check  upon  his  general  deposit 

in  bank  not  entitled  to  priority 353 

8.  Reserving  homestead  to  assignor,  how  it  is  assigned 671 

AITACHMENT. 

1.  Of  property  in  custodia  Ugis  creates  no  lien  thereon 282 

2.  Who  are  necessary  parties  to  suit 346 

3.  Not  essential  under  bill  to  enforce  charge  against  a  married 
woman's  separate  estate 390 

ATTORNEY  AT  LAW. 

1.  Effect  of  delivery  of  note  to,  by  a  client,  as  gift  to  another  .    .    261 

2.  Estopped  to  set  up  title  to  land  against  client  who  purchased 

the  land  upon  his  opinion  and  advice 270 

3.  Has  lien  upon  client's  papers,  which  is  not  lust  if  they  are  de- 
livered up  by  order  of  Court 282 

4.  Fees  of,  for  unnecessary  foreclosure  suit,  not  recoverable  under 
clause  providing  that  the  maker  of  secured  note  should  pay  at- 
torney fees  for  necessary  suit 639 

5.  Corporation  liable  for  fees  of,  when  incurred  by  its  stockholders 

in  suit  to  protect  or  recover  its  property 691 

6.  And  the  fee  incurred  by  stockholders  in  such  suit  is  a  lien  upon 
the  property  recovered 691 

BAIL  BOND. 

See  Bonds. 

BANKS  AND  BANKING. 

1.  Insolvent  bank  cannot  retain  its  cashier's  deposit  for  his  default 

as  against  his  attaching  creditors 346 

2.  Collecting  bank  is  debtor,  not  trustee,  of  its  customer  unless 
there  is  special  contract 353 

3.  What  constitutes  a  collection  by  a  bank  of  its  customer's  claim,  353 

4.  Check  upon  a  general  deposit  is  not  an  assignment  thereof /r^ 
ianto 353 

5.  Bank  owns  note  made  payable  to  its  cashier,  and  may  sue  on  it 

in  its  own  name,  when 645 
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BILLS  AND  NOTES. 

1.  Married  woman's  note  does  not  bind  her  personally,  nor  her  sep- 
arate estate  without  express  charge  thereon 41 

2.  Assignor  of,  may  enforce  lien  for  assignee's  benefit,  when  .    .    .    281 

3.  Signed  by  married  woman  as  surety  bindiijg  her  separate  estate, 
valid 322 

4.  Check  upon  general  deposit  does  not  operate  as  an  assignment 
thereof  pro  tanto 353 

5.  Indorsed  check  operates  as  payment,  when 409 

6.  Release  of  indorser  by  delay  in  presenting  check         409 

7.  Burden  upon  holder  to  prove  that  loss  did  not  result  from  undue 
delay  in  presenting  check 409 

8.  Extinguishment  of    indorser's   liability    extinguishes   debt   for 
which  check  was  indorsed  as  payment 410 

9.  Transfer  of,  carries  a  mortgage  security  for  same  .    .  ^    .    .    .    .    639 

10.  Clause  providing  for  attorney's  fees,  if  ** necessary  to  resort"  to 
suit,  does  not  cover  fees  of  a  needless  suit 639 

11.  Surety  liable  to  innocent  holder  upon  note  delivered  in  escrow, 
when 645 

12.  Payable  to  cashier    belongs  to  bank,  and  may  be  sued  for  in 
bank's  name,  when 645 

13.  Payee  protected  as  an  innocent  holder,  whenever  an  indorser 
would  be 645 

14.  Taken    for    pre-existing   debt,    holder   protected    as   innocent^ 
when 645. 

BONDS. 

1.  Title-bond  of  husband  and  wife  for  her  separate  estate  valid 
without  her  privy  examination 71 

2.  Bail-bond  constitutes  no  lien  on  obligor's  lands 155 

3.  Delivered  to  principal  in  escrow,  surety  liable  to  innocent  obli- 
gee, when 650 

BOUNDARY. 

1.  Acquiescence  that  estops  land  owner  and  his  heir  to  dispute  .    .  ^  201 

2.  Between  Ocoee  and  lliwassee  land  districts  settled 253 

3.  Evidence  held  insufficient  to  establish ....     253 

4.  Accidental  inclosure  beyond  does  not  affect  title  of  real  owner  .    476 

BURDEN  OF  PROOF. 
See  Evidence. 


* 


INDEX.  733 


k 


CARRIER. 

See  Covtmon  Carrier. 

CHANCERY  COURT. 

1.  Upholds  family  settlements  with  a  strong  hand 2 

2.  Exacts  clean  hands  of  those  who  complain  of  infringements  of 
trade-marks  or  of  unfair  competition  ..'...'.......      84 

3.  What  will  not  repel  one  complaining  of  infringement  of  trade- 
mark     84,  85 

4.  Infringement  of  trade-mark  that  will  be  enjoined 85 

5.  Will  not  appoin  t  receiver  of  going  corporation  at  suit  "f  minority 
stockholders,  when 221 

6.  Will  enforce  marshaling  of  assets,  when 296 

7.  Has  exclusive  and  inherent  jurisdiction  over  married  woman's 
separate  estate* 390 

8.  Will  not  set  aside  deed  for  fraud,  when       542 

9.  Decree  of  sale  by,  not  superseded  by  Supreme  Court,  when  .    .    603 

10.  Will  appoint  receiver  of  a  newspaper 603 

11.  Will  not  overrule  discretionary  action  of  Board  of  Dental  Ex- 
aminers   619 

12.  Will  foreclose  deed  of  trust  though  no  obstacle  exists  to  prevent 
sale  by  trustee 639 

13.  Will  render  final  decree  upon  pro  confesso  at  return  term,  when  .    666 

14.  Will    enlerlain    stockholder's    bill    to    wind    up    corporation, 
when 708,  709 

15.  Will  not  entertain  such  bill,  when 708 

CHANCERY  PLEADING  AND  PRACTICE. 

1.  Defense  of  unclean  hands  need  not  be  pleaded 84 

2.  Sworn  answer  to  intervenor's  petition  only  makes  issue  ....    346 

3.  Essentials  of  bill  to  enforce  charge   against  married  woman's 
separate  estate 390 

4.  Redemption  money  upon  chancery  sale  must  be  paid  to  Circuit 
Court  Clerk 422 

5.  Sale  without  redemption  cannot  be  decreed  upon  foreclosure  of 
deed  of  trust  allowing  redemption 639 

6.  Taxation  of  costs  is  matter  of  discretion,  and  will  not  be  dis- 
turbed   577 

7.  Demurrer  waived  unless  disposed  of  before  hearing  upon  merits  .    630 

8.  Costs  of  unnecessary  foreclosure  suit  taxed  to  the  complainant  .    639 

9.  Final  decree  after /r^  confesso  rendered  at  return  term,  when  .    .    666 
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CHANCERY  PLEADING  AND  PRACTICE— Con/inutd-^ 

10.  Effect  of  pro  conftsso  when  there  is  discrepancy  between  aver- 
ment and  exhibit  666 

11.  Relief  not  specifically  indicated  or  prayed  may  be  granted  under 

the  prayer  for  general  relief 708 

CHANCERY  SALE. 

Not  ordered  in  bar  of  redemption  upon  foreclosure  of  mortgage 
allowing  redemption 639 

CHARGE  OF  COURT. 

1.  Correct   upon  several   aspects  of  suit   against  city  for  injury 
caused  by   defective  sidewalk ' 62,  63 

2.  Request  covered  by  original  charge  is  properly  refused  .•   .    .    .      63 

3.  Objectionable  statement,  subsequently  explained,  not  reversible 
error 173 

4.  As  to  measure  of  damages  for  taking  human  life 173?  174 

5.  Invading  province  of  jury,  and  erroneous  .  * 216 

6.  As  to  contributory  negligence  of  car  inspector  injured  on  rail- 
road track 305,  306 

7.  Concurrent  negligence  of  both  parties 369 

CHARTER. 

See  Corporations. 

CHECK. 

See  Btlls  and  Notes. 

CHILDREN. 

See  Heirs. 

CIRCUIT  COURT. 

Has  not  jurisdiction  to  enforce  mechanics'  lien  for  a  sum  that  does 
not  exceed  fifty  dollars 4^9 

CLASS  DOCTRINE. 
See  IVills. 

CLERKS. 

See  Redemption  of  Land. 

CODE  CONSTRUED. 

Chancery  Practice — Decree  final  at  return-term  of  process.     ^5112, 

5ii3»  5»37,  5i38(M.&V.);  §§4369.  4370,  4394,  4395  fT.  &  S.)  .    666 
Circuit  Court -§§2747.  4286,  4290,  4898,  4997,   5002  (M.  &  V.); 

?§  1987,  3543.  3547.  4123.  4225,  4230  (T.  &  S.) 469 
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CODE  COlSiSTRVED—Con/inued— 

Corporations — Stockholders'  suit  to  wind  up.     J 4168  (M.  &  V.}; 

?343i  (T.&S.) 709 

County  Court — See  Homestead. 

Exemptions  from  debt — Recovery  for  exempt  properly  is  exempt. 
^2931  (xM.  &  v.);  ?2io8«  (T.  &S.) 661 

Homestead — ^Jurisdiction  of  County  Court  to  assign.     §^4980-4984 
(M.  &  V.) ^  .    .    .    .        .    '. .    671 

Mechanics'  Lien — See  Circuit  Court, 

Municipal  Corporations — See  Railroads. 

Railroads — Subscriptions  to  by  municipal  corporations.     §§  1278- 
1297  (M.  &  v.);  §^ 491a,    1 142-1 165  (T.  &  S.) 239 

Redemption  of  land — How  made.     \  2959  (M.  &  V.) 422 

Separate   Estate — Privy   examination    not    necessary   to    convey. 
§§3347,  3350  (M.&  v.);  §§2486^,  2486^  (T.&S.) 323 

Separate  Estate — Chancery  jurisdiction,  to  subject  to  debts.  ^§  5022, 
5026-5030  (M.  &  v.);  §§4279,  4283  4287  (T.  &S.) 390 

State — Not  subject  to  suit.     g3507(M.  &V.) 446 

Supersedeas — Of  decree   of  Chancery  Court   by  Supreme   Court. 
34701  (M.&  v.);  §3933  (T.&S.) 603 

Wills — Creates  estate  in  fee.    gg  2813,  2814,  2815  (M.  &V.) ;  §82007, 
2008,  2009  (T.  &  S.) 2 

Wills — Parol  evidence  of  testator's  declarations.     §3033  (M.  &  V.) ; 
g2i93  (T..&  S.) 149 

Wills— Posthumous  child.     §3033  ^M.  &  V.) ;  §  2193  (T.  &  S.)  .    .     149 

COMMERCE. 

See  Interstate  Commerce. 

COMMON  CARRIER. 

1.  Sleeping  car  company  is  not      .       53 

2.  Not  liable  for  loss  of  goods  by  fire  before  their  full  delivery  to 
him      314 

3.  Facts  that  do  not  constitute  a  delivery 314 

CONDUCTION. 

See  Street  Railways. 

CONSTITUTION  CONSTRUED. 

Art.  II.,  §28.     Exempting  $1,000  from  taxation  applies  to  all  cit- 
izens       208 

Art.  VI.,  if  9.     Defining  court's  province  in  charging  jury     .    .    .     216 
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CONSTRUCTION. 

See  De^ds ;  Lease;  Statutes;    Wills. 

CONSTRUCTIVE  NOTICE. 
See  Notice. 

CONTRACT. 

1.  Of  foreign  corporation  in  prosecution  of  interstate  commerce 
valid  without  registration  of  charter 590 

2.  Implied  against  city  for  gas  accepted  and  used  by  it 61 2 

CONTR.ACTORS. 

See  Meclianics''  Lien;  Railroads. 

CONTRIBUTORY  NEGLIGENCE. 

See  Negligence. 

CORPORATIONS. 

See  Municipal  Corporations  ;  Railroads. 

1.  Method  of  subscription  to  stock  of  railroad  by  municipal  cor- 
porations considered 239 

2.  Assets  of  insolvent  corporations  cannot  be  recovered  by  stock- 
holders for  their  own  use    .    .    ". 377 

3.  Stockholders  must  first  request  corporation,  or  its  assignee,  to 
sue  for  its  assets        377 

4.  Directors'  liability  must  be  enforced  by  general  creditors*  bill   .    377 

5.  Facts  that  do  not  prove  directors'  assent  to  the  creation  of  debts  .    377 

6.  Compelled  to    re-instate    stockholder  whose  shares  have  been 
wrongfully  transferred  on  the  company's  books 482 

7.  Legislative  power  to  revoke  franchises  of  defined 494 

8.  Repeal  of  municipal  privilege  tax  upon  agents  of  foreign  insur- 
ance companies 571 

9.  Contracts  of  foreign  corporations   constituting  interstate   com- 
mence are  valid  without  registration  of  charter 590 

10.  Liable  for  attorneys'  fees  incurred  in  suit  by  stockholders  to  pro- 
tect or  recover  the  company's  property    .    ,    .  ' 691 

11.  When  they  will,  and  when  ihey  will  not,  be  dissolved  and  wound 

up  at  the  suit  of  dissatisfied  stockholders 708,   709 

COSTS. 

1.  Stale's  liability  for  in  criminal  cases  is  strictissinn  juris.    .    .  446,  451 

2.  Essentials  to  Stale's  liability  defined 446,  451 
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COSTS—  Continued— 

3.  Relaxation  of,  not  allowed,  when 446,  451 

4.  Taxation  of,  discretionary  in  civil  causes 577 

5.  Of  unnecessary  foreclosure  suit  taxed  to  complainant     ....    639 

COUNTY. 

Cannot  sue  the  State  for  costs  of  felony  case  improperly  paid  by 
it       446,  451 

COUNTY  COURT. 

Has  not  jurisdiction  to  assign  homestead,  when 671 

COURT  AND  JURY. 

1.  Courts'  invasion  of  jury's  province  declared  reversible  error  .    .    216 

2.  Court  invades  province  of  jury,  when 306 

COVERTURE. 

Good  defense  to  married  woman's  personal  liability  on  her  note   .      41 

CREDITORS'  BILL. 
See  Corporations. 

« 

CRIMINAL  LAW. 
See  Larceny. 

CRIMINAL  PLEADING  AND  PRACTICE. 

1.  Bail  bond  creates  no  lien  upon  obligor's  land 155 

2.  Erroneous  charge  upon  the  facts 216 

DAMAGES. 

1.  Measure  of,  for  illegal  discharge  of  employe  before  expiration 

of  his  stipulated  term  of  service 161 

2.  Considered  with  reference  to  discharged  employe's  acceptance  of 
new  employment  during  the  term  of  his  first  service    ....     161 

3.  For  injury  to  fireman  by  concurrent  negligence  of  conductor 
and  engineer 173 

4.  Method  of  calculating  for  human  life 173,  174 

5.  Resulting  from  cashier's  mismanagement  of  bank,  not  subject 

of  sei-off,   when 346 

6.  By  street  railways  to  pre-existing  telephone  plant  defined  and 
declared 492-495 

47—9  p 
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DECREE. 

See  Chancery  Pleading  and  Practice. 

DEED. 

See  Mortgages  and  Deeds  of  Trust. 

1.  Construction  of,  is  res  ad/udtcata,  when 2 

2.  Of  settlement  upon  divorced  wife  does  not  cut  off  the  inherit- 
ance from  the  husband  of  her  posthumous  child 149 

3.  Delivery  and  acceptance  of,  complete,  when 334 

4.  Second  deed  made  after  registration  of  first  gives  no  title  .    .    .  334 

5.  Wife*s  signature  to  husband's  deed  estops  her 334 

6.  Not  fraudulent,  when 542 

DEEDS  IN  TRUST. 

See  Mortgages  and  Deeds  in  Trust. 

DEFAMATION. 

See  Libel  and  Slander. 

DELIVERY. 

1.  Of  note,  held,  insufficient  to  perfect  a  gift  of  it 261 

2.  Of  goods,  held  insufficient  to  render  carrier  liable  for  their  loss 

by  accidental  fire * 314 

3.  Of  deed  "complete,  when 334 

4.  Of  bond  and  note  in  escrow,  surety's  liability 645,  650 

DEMURRER. 

See  Chancery  Pleading  and  Practice. 

DENTISTRY. 

Powers  of  Board  of  Dental  Examiners  defined 619 

DEVISE  AND  LEGACY. 
See  Wills. 

DIRECTORS'  LIABILITY. 
See  Corporations. 

DISCRETION. 

See  Costs  ;   Dentistry. 

DIVORCE  AND  ALIMONY. 

Settlement  upon  divorced  wife  does  not  prevent  posthumous  child 
from  inheriting  from  the  husband 149 
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EJECTMENT. 

1.  Land-owner  and  his  heirs  estopped  by  long  acquiescence  to  dis- 
pute boundary 20i 

2.  Evidence  held  insufficient  to  establish  boundary 253 

3.  Pleading  outstanding  title  does  not  estop  pleader  afterwards  to 
dispute  that  title 270 

4.  Accidental  inclosure  and  occupation  of  land  that  is  not  adverse 

to  real  owner 476 

ELECTION. 

See  Wills, 

ELECTRIC  STREET  RAILWAYS. 
See  Street  Railways, 

ELECTRICITY. 

See  Street  Railways;   Telephone  Companies, 

EMINENT  DOMAIN. 

1.  Electric  street  railway  is  not  an  additional  burden  upon  fee  in 

the  streets 492 

2.  But  certain  injurious  consequences  resulting  to  properties  out- 
side street  by  its  operation  constitutes  a  taking  thereof  for  which 
compensation  must  be  made 492-495 

EMPLOYER  AND  EMPLOYE. 

See  Damages;  Master  and  Servant. 

ENGINEER. 

See  Arbitration ;  Railroads, 

EQUITY. 

1.  Upholds  family  settlements  with  a  strong  hand 2 

2.  Exacts  clean  hands  of  person  complaining  of  infringement  of 
trade-mark  or  of  unfair  competition  in  business 84 

3.  What  will  and  what  will  not  repel  one  complaining  of  infringe- 
ment of  trade-mark  and  of  unfair  competition 84,  85 

4.  When  laches  will  not  repel 85 

5.  Enforces  marshaling  of  assets,  when ....     296 

6.  Jurisdiction  to  enforce  charge  against  married  woman^s  separate 
estate  inherent  and  exclusive 390 

7.  Will  not  set  aside  deed  for  fraud,  when 542 

8.  Holds  city  a  trustee  of  special  tax  levied  and  collected  for  a 
specific  purpose     ,    .    , 612 

9.  Powers  and  practice  touching  foreclosure  sales 639 
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ERROR. 

See  Assignment  of  Error;  Supreme  Court. 

ESCROW. 

1.  Of  note,  surety's  liability  to  innocent  holder 645 

2.  Of  bond,  surety's  liability  to  innocent  obligee 650 

ESTATES. 

See  Separate  Estate  ;    IViiis, 

ESTOPPEL. 

1.  By  res  adjudicata^  example 2 

2.  By  acquiescence  of  land-owner  in  boundary  line 201 

3.  City  not  estopped  to  dispute  void  subscription    to  stock  of  a 
proposed  railroad 239 

4.  Pleading  outstanding  title  does  not  estop  pleader  to  subsequently 
dispute  its  validity 270 

5.  Of  attorney  to  claim  lands  purchased  by  his  client  upon  his 
opinion  and  advice 270 

6.  Of  wife,  by  signing  husband's  deed 334 

7.  Of  dissenting  devisees  to  take  any  of  testator's  property  until 
disappointed  devisees  are  indemnified 454 

8.  To  claim  homestead  does  not  exist  when 671 

EVIDENCE. 

1.  What  is  irrelevant  in  suit  against  city  for  damages  caused  by  de- 
fective sidewalk 62 

2.  What  is  competent  in  such  suit 62 

3.  Erroneous  exclusion  cured  by  subsequent  admission 173 

4.  Judgment  against  father  in  suit  for  his  child's  injury  not  com- 
petent in  suit  by  child  for  same  injury 213 

5.  As  to  boundary,  held  insufficient  to  establish  line 253 

6.  As  to  resulting  trust  in  favor  of  wife,  uncorroborated  evidence 

of  husband  and  wife  insufficient  to  establish 334 

7.  In  slander,  variance  between  the  pleadings  and  proof   ....    343 

8.  Of  one  witness  sufificient  upon  issue  by  sworn  answer  to  a  mere 
petition 346 

9.  Burden  upon  holder  of  check  to  .««how  that  loss  did   not  result 
from  undue  delay  in  presenting  it 409 

10.   Burden  upon  obligee  to  show  that  an  escrow  bond  was  taken  by 

him  without  knowledge  of  its  true  character        650 
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EVIDENCE— awi//««<f</— 

11.  Burden   upon   party  attacking  deed   from  husband  to  wife  to 
prove  consideration  colorable  and  fraudulent 702 

12.  Positive,  clear,  and  direct  proof  required  of  waiver  of  home- 
stead        .....    671 

13.  Parol  not  admissible  to  show  an  assignment,  special  on  its  face, 

to  be  general 397 

14.  Parol  of  testator's  declarations  not  admissible  to  explain  provis- 
ions of  will 149 

15.  Parol  not  admissible  to  charge  married  woman's  note  upon  her 
separate  estate 598 

EXECUTION. 

See  Exemptions, 

EXECUTORY  DEVISE. 
See  Wills, 

EXEMPTION  FROM  DEBT. 
See  Homestead, 

Judgment  for  value  of  exempt  property  is  also  exempt 661 

EXEMPTION  FROM  TAXATION. 

See  Taxation, 

Of   $i,cxx3   inures  to   benefit   of   every  citizen,   whether  married 
woman  or  other  person 208 

FAMILY  SETTLEMENTS. 

Upheld  by  the  Courts  with  a  strong  hand 2 

FELLOW-SERVANT. 

1.  Conductor  and  fireman  on  same  train  are  not 173 

2.  Car  inspector  and  crew  of  switch-engine  are  not  .......    305 

FORECLOSURE. 

See  Mortgages  and  Deeds  in  Trust. 

FRANCHISES. 

See  Corporations. 

FRAUD. 

Deed  without  valuable  consideration,  made  upon  vendee's  sugges- 
tion not  fraudulent,  when 542 
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FRAUDS,  STATUTE  OF. 
As  a  defense  must  be  specially  pleaded 276 

FRAUDULENT  CONVEYANCE. 

1.  Special  assignment  cannot  be  converted  into  general  assignment 
by  parol  evidence  and  set  aside  as  fraudulent  for  failure  to  com- 
ply with  Act  of  1881        397 

2.  Deed  by  husband  to  wife  held  not  fraudulent 428 

3.  Deed  by  father  to  married  daughter  giving  her  preference  as  a 
creditor  held  not  fraudulent 428 

4.  Burden  upon  husband's  creditor  attacking  his  deed  to  his  wife 

to  show  the  recited  consideration  false 702 

GIFT. 

Contest  between  two  donees  over  the  question  of  delivery  to  the 
first 261 

HEIRS. 

**  Lawful  heirs  "  held  to  mean  "children  "  in  will 2 


HIGHWAY. 

See  Streets. 

HIVVASSEE  DISTRICT. 

Line  with  Ocoee  District  settled 253 

HOLIDAY. 

Effect  of,  as  excusing  carrier's  delay       314 

HOMESTEAD. 

1.  Reserved  in  general  assignment  of  insolvent  debtor  not  assign- 
able by  County  Court 671 

2.  Strong  presumption  against  waiver  of  its  benefit 671 

3.  Assigned  out  incumbered  property,  incumbrance  must  be  paid 

off  out  of  the  other  estate 671 

HUSBAND  AND  WIFE. 

See  Divorce  and  Alimony ;  Married  Woman;  Separate  Estate. 

1.  Wife's  title-bond,  executed  jointly  with  husband  for  her  separate 
estate,  valid  without  privy  examination 71 

2.  Husband's  settlement  by  deed  upon  divorced  wife  does  not  cut 

off  the  inheritance  of  her  posthumous  child  from  the  husband  .     149 
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HUSBAND  AND  Vfll^E— Continued— 

3.  Uncorroborated  evidence  of  both  insufficient  to  raise  resulting 
trust  in  wife  against  husband's  creditors 334 

4.  Wife  estopped  by  signing  husband's  deed 334 

5.  Husband's  deed  to  wife  held  valid  against  his  creditors  ....    428 

6.  Husband's  estate  not  chargeable  with  rents  received  from  wife's 
separate  estate,  when 542 

7.  Burden  upon  husband's  creditors,  who  attack  his  deed  to  his  wife 

to  show  the  recited  consideration  false 702 

INDUCTION. 

See  Street  Railways. 

INFANT. 

As  party  to  consolidated  causes,  when  and  how  he  becomes  party  .        3 

INJUNCTION. 

1.  Not  allowed  to  prevent  city  from  making  contract,  when  ...      77 

2.  Granted  against  infringement  of  trade-mark,  when 84,  85 

3.  Granted  to  restrain  unfair  competition  in  business,  when     .    .  84,  85 

4.  Not  essential  under  bill  to  enforce  charge  against  married  woman's 
separate  estate •.    .    390 

INN-KEEPER. 
Sleeping-car  company  is  not  an  inn-keeper 53 

INNOCENT  PURCHASER. 

1.  Cannot  be  affected  by  proof  of  a  resulting  trust 334 

2.  Nor  by  his  grantor's  acts  subsequent  to  his  obtaining  the  legal 
title 334 

3.  Of  note.     See  Bills  and  Notes. 

INSOLVENT  CORPORATIONS. 
See  Corporations. 

INSURANCE. 

Repeal  of  municipal  privilege  tax  on  agents  by  imposition  of  State 
privilege  tax  **in  lieu  of  all  other  tax" 571 

INTEREST. 

1.  Mortgage  void  that  provides  for  usurious  rate  upon  its  face  .    .    59^ 

2.  Municipal  corporation  not  liable  for  interest  upon  a  recovery 

for  gas,  when 612 
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INTERSTATE  COMMERCE. 

Business  done  in  this  State  by  a  foreign  corporation  held  to  be  such  .    590 

JUDGMENT. 

1.  Construing  deed  held  to  be  r^j  tf^^tt^Aiftf/a 2 

2.  In  suit  by  father  for  child's  injury  not  a  defense  to  child's  suit 

for  same  injury 213 

3.  By  confession  of  railroad  in  favor  of  construction  company  fraud- 
ulent and  void,  when 282 

4.  Essentials  of  against  State  for  criminal  costs 446,  451 

5.  For  value  of  exempt  property  is  itself  exempt 661 

JURISDICTION. 
See  Courts. 

JURY. 

Court's  invasion  of  province  of,  held  reversible  error 216 

KNOX  COUNTY. 
Its  special  work-house  law  is  repealed  by  the  general  law   ....    679 

LACHES. 

Insufficient  to  repel  complainant  in  equity,  when  .    .    .    .    ^    .    .    .      85 

LAND  LAW. 

See  Adverse  Possession;  Boundary;  Outstanding  Title. 

LANDLORD  AND  TENANT. 
See  Lease. 

LARCENY. 

1.  From  passenger  by  porter  of  sleeping-car,  company  liable    .    .      53 

2.  Mere  custody  of  goods  sufficient  in 53 

LEASE. 

1.  Reservation  in  lease  of  coal  lands  of  ways,  etc.,  necessary  for 
the  working  of  lessor's  adjacent  coal  lands,  applies  alone  to  sur- 
face ways,  etc.,  that  are  absolutely  necessary 191 

2.  Reservation  in  lease  of  coal  lands  of  joint  use  of  roads,  etc., 
over  leased  lands,  does  not  authorize  construction  of  roads,  etc., 
upon  the  leased  premises  for  the  lessor's  exclusive  use    ....     192 

3.  Purchaser  of  leased  lands  not  entitled  to  the  rents,  when  .    .    .    577 
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LEGISLATURE. 
Its  power  over  corporate  franchises  defined 494 

LIBEL  AND  SLANDER. 

1.  In  slander  strict  proof  of  the  words  laid  is  required 343 

2.  Not  essential  in  slander  that  all  the  words  laid  be  proved  .    .    .    343 

3.  Libel  published  in  different  papers  on  different  days,  actionable 

for  each  publication 687 

LIEN. 

See  Mechanics'  Lien;  Railroads, 

1.  Bail  bond  creates  no  li\n  upon  the  obligor's  land 155 

2.  Contractor's  lien  attaches  to  railroad,  when 281 

3.  Superintendent  of  railroad  has  none  for  his  salary 281 

4.  Lender  of  money  to  railroad  to  purchase  right  of  way  has  none,  281 

5.  Of  attorney  upon  client's  papers  not  defeated  by  their  surrender 
under  order  of  Court 282 

6.  None  secured  by  levy  of  attachment  upon  property  in  custodia 
legis' 282 

7.  Charge  upon  married  woman's  separate  estate,  ripened  into  by 

suit 390 

8.  Mortgage  lien  follows  transfer  of  secured  note 639 

9.  Upon  homestead  property,  by  whom  discharged 671 

10.  Stockholder's  attorney  fee  a  lien  upon  the  corporate  property, 

when 691 

LIMITATIONS,  STATUTE  OF. 
See  Statute  of  Limitations, 

LIS  PENDENS. 

See  Separate  Estate. 

MARRIED  WOMEN. 

1.  Not  bound  by  note  of  firm  of  which  she  is  a  member    ....      41 

2.  Her  separate  estate  must  be  charged  by  express  contract,  not  by 
implication 41 

3.  Merely  signing  her  firm  name  to  a  note  does  not  create  a  charge 
upon  her  separate  estate  embarked  in  the  partnership  business  .      41 

4.  Her  title-bond  for  her  separate  estate  valid  without  privy  exam- 
ination           71 

5.  She  can  bind  her  separate  estate  by  contract  of  suretyship  .    .    322 


746  INDEX. 


MARRIED  WOME^ ^Continued— 

6.  Unlimited  power  of  disposition  over  her  separate  estate  exists, 
when 322 

7.  Her  separate  estate  bound  without  privy  examination    ....    323 

8.  Resulting  trust  in  favor  of,  not  sufficiently  proved  by  uncorrob- 
orated testimony  of  husband  and  wife 334 

9.  Estopped  by  signing  husband's  deed 334 

10.  Cannot  recover  rents  of  her  separate  estate  from  husband's  es- 
tate, when 542 

11.  Her  note  not  made  a  charge  upon  her  separate  estate  by  parol 
agreement,  when 598 

MARSHALING  ASSETS. 

Enforced  for  benefit  of  a  surety's  creditors,  when 296 

MASTER  AND  SERVANT. 

1.  Measure  of  damages  for  servant's  illegal  discharge       .    ,    .    .    .     161 

2.  Effect  of  acceptance  and  abandonment  of  new  service  by  the 
discharged  employe 161 

3.  Conductor  and  fireman  on  same  train  arc  not  fellow-servants    .     173 

4.  Railroad  liable  for  damages  caused  by  joint  negligence  of  con- 
ductor and  engineer 173 

5.  Car  inspector  and  crew  of  switch-engine  are  not  fellow-servants  .    305 

McLEUER  DEVICE. 

See  SOYf/  Railways. 

MEASURE  OK  DAMAGES. 
See  Damages. 

MECHANICS'  LIEN. 

1.  Of  contractor  upon  railroad  exists,  when 281 

2.  Enforcible  by  assignor  for  benefit  of  assignee  of  the  lien  debt  .    281 

3.  Railroad  superintendent's  salary  not  secured  by 281 

4.  Money  loaned  railroad  to  purchase  right  of  way  is  not  secured 

by  lien  on  road 281 

5.  Not  enfDrcible  by  Circuit  Court  if  amount  involved  does   not 
exceed  $50 ■   .    .    .    469 

6.  Furnisher's  lien  is  a  mechanic's  lien 469 

MINES  AND  MINING. 
See  Lease. 
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MORTGAGES  AND  DEEDS  IN  TRUST. 

1.  Of  lot  and  incomplete  opera-house  thereon  passes  what  .        .    .     577 

2.  Decree  for  sale  under  cannot  cut  off  right  of  redemption  exist- 
ing by  terms  of  mortgage 639 

3.  Purchase  at  sale  under  decree  not  entitled  to  rents  of  leased 
property,   when 577 

4.  Purchaser  at  sale  under  decree  liable  for  taxes,  when 577 

5.  Providing  upon  its  face  for  usurious  rate  of  interest  void   .    .    .     598 

6.  Lien  of,  follows  transfer  of  secured  note 639 

7.  May  be  foreclosed  by  suit,  though  no  obstacle  exists  to  sale  by 
trustee  » 639 

8.  But  costs  and  expenses  of  a  needless  foreclosure  suit  will  be 
taxed  to  the  complainant 639 

MUNICIPAL  CORPORATIONS. 

1.  In  suit  against,  for  personal  injury  caused  by  defective  sidewalk, 
what  evidence  is  and  what  is  not  competent 62 

2.  In  suit  against,  for  personal  injury  caused  by  defective  sidewalk, 
propositions  of  law  that  are  correctly  charged 62,  63 

3.  Not  enjoined  against  making  contract  for  advertising  without 
advertisement  under  special  charter  provision  requiring  adver- 
tisement for  bids  in  all  cases  before  making  contracts    .    .        -77 

4.  One  thousand  dollar  exemption  applies  to  municipal,  taxation  .    208 

5.  Requirements  of  valid  application  for  subscription  to  the  stock  of 

a  proposed  railroad      239 

6.  Not  estopped  to  deny  liability  for  invalid  subscription  to  proposed 
railroad 239 

7.  Rights  of  street  railways  and  telephone  companies  upon  streets 
defined 492-495 

8.  Municipal  privilege  tax  repealed  by  imposition  of  State  privilege 
tax  "in  lieu  of  all  other  tax" $71 

9. 'Not  protected  by  statute  of  limitations  against  suit  to  recover 
tax  imposed  for  gas  company 612 

10.  Bound  by  implied  contract  to  pay  for  gas  used  on  its  streets  .    .    612 

11.  Not  liable  for  interest,  when 612 

NEGLIGENCE. 

1.  Of  city  in  construction  and  maintenance  of  sidewalks  considered 
with  reference  to  the  evidence  and  Court's  charge 62,  63 

2.  Railroad  liable  for  joint  negligence  of  conductor  and  engineer 
resulting  in  injury  to  fireman •.    .    .     173 
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NEGLIGENCE— Coniinued- 


3.  Contributory,  of  car  inspector  injured  while  on  track  performing 

his  duty;  charge  and  requests  passed  upon 305,  306 

4.  Delay  of  carrier  to  receive  and  remove  goods  is  not  negligent, 
when ^ 314 

5.  Eftect  of  plaintiff's  contributory  negligence  defined 369 

6.  What  is  principal  and  proximate  cause  of  injury,  when  two  or 
more  causes  concur .    369- 

NEGOTIABLE  INSTRUMENTS. 
See  Bt//s  and  Notes. 

NEW  TRIAL. 

See  Charge  of  Court;  Supreme  Court, 

NOTES. 

Sefe  Bills  and  Notes. 

NOTICE. 
To  city  of  defective  sidewalk,  correct  charge *  .      63 

OCOEE  DISTRICT. 

Line  of,  with  Hiwassee  District  settled 253 

OPERA-HOUSE. 

See  Mortgage. 

OUTSTANDING  TITLE. 

•  « 

Pleading  of,  does  not  estop  pleader  to  dispute  its  validity  in  a  sub- 
sequent suit 270 

PARENT  AND  CHILD. 

See  Fraudulent  Conveyance. 

PAROL  AGREEMENT. 
See  Separate  Estate. 

PAROL  EVIDENCE. 
See  Evidence. 

PARTIES. 

1.  Infant  becomes  party  to  consolidated  causes,  when  and  how  .    .        3 

2.  Assignor  proper  but  not  necessary  party  to  attachment  suit  to 
reach  his  creditor's /r^  rata  under  a  general  assignment     .    .    .    346 
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PARTNERSHIP. 

1.  A  married  woman  executing  note  in  her  firm  name  is  not  per- 
sonally liable  thereon 41 

2.  Married  woman  executing  note  in  her  firm  name  does  not  thereby 
bind  her  interest  in  the  partnership  assets 41 

3.  Partner  cannot  divert  firm  assets  to  payment  of  his  individual 
debt • 630 

4.  Individual  creditor  of  a  partner  knowingly  receiving  firm  assets 

in  payment  of  his  debt  is  liable  to  firm  therefor 630 

'    PASSENGER. 

See  Pidltnan  Palace  Car  Company. 

PATENT-RIGHT. 

See  Trade-mark. 

PAYMENT. 

1.  Absolute,  effected  by  indorsement  of  another's  check  to  creditor,  409 

2.  Voluntary  and  officious,  where  county  pays  costs  of  felony  case,  446 

3.  By  renewal  note ■ 645 

PLEADING  AND  PRACTICE. 

See  Chancery  Pleading  and  Practice ;  Supreme  Court  Practice. 

1.  Pleading  outstanding  title  does  not  estop  pleader  to  dispute  its 
validity 270 

2.  Statute  of  frauds  must  be  specially  pleaded 276 

3.  Variance  between  pleadings  and  proof 343 

PLEDGE. 

See  Principal  and  Agent. 

POSSESSION. 

See  Adverse  Possession. 

1.  Of  mere  custodian  sufficient  to  maintain  action  for  stolen  prop- 
erty       53 

2.  Continuity  of,  not  broken,  when 270 

POSTHUMOUS  CHILD. 
See  IVills. 
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PRINCIPAL  AND  AGENT. 

1.  Agent  with  power  lo  sell  cannot    pledge    principal's  property 

for  his  own  debt 482 

2.  Aj^ent's  authority  .to  transfer  stock  must  be  required  by  corpora- 
tion, or  it  acts  at  its  peril   .   ! 482 

PRINCIPAL  AND  SURETY. 

1.  What  constitutes  relation  of 296 

2.  Marshaling   assets   enforced   for  benefit   of    surety's   creditors, 
when 296 

3.  Release  of  surety  by  creditor's  and  principal's  acts 296 

4.  Surety's  liability  upon  note  or  bond  delivered  to  principal  in  es- 
crow,  and  afterwards  delivered  to  an  innocent  person  .    .    .  645,  650 

PRIORITY. 

1.  None  under  general  assignment,  when 353 

2.  Of  charges  upon  married  woman's  separate  estate,  how  deter- 
mined   390 

PRIVATE  WAYS. 
See  Leasts 

PRIVY  EXAMINATION. 

1.  Of  married  woman,  not  essential  to  validity  of  her  title-bond 

for  her  separate  estate .      71 

2.  Of  married  woman,  not  essential  to  validity  of  her  contract  to 
charge  her  separate  estate 323 

PRO  CONFESSO. 

See  Chancery  Pleading  and  Practice. 

PROMISSORY  NOTES. 
See  Bills  and  Notes. 

PROXIMATE  CAUSE. 

1.  Of  loss  by  fire,  carrier's  delay  is  not 314 

2.  Where  two  or  more  causes  concur  to  produce  an  injury  ....    369 

PULLMAN  PALACE  CAR  CO. 

1.  Is  not  a  common  carrier  or  an  inn-keeper 53 

2.  Liable  to  passenger  for  its  porter's  theft  of  money 53 

3.  Mere  custodian  of  money  stolen  may  recover  it 53 
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PURCHASER. 

See  Mortgages  and  Deeds  in  Trust ;    Vendor  and  Vendee, 

RAILROADS. 
See  Lease. 

1.  Conductor  and  fireman  on  same  train  are  not  fellow-servants  .  .     173 

2.  Liable  to  fireman  for  injury  caused  by  joint  negligence  of  con- 
ductor and  engineer 173 

3.  Essentials  of  application  for  municipal  aid  to  proposed  railroad,  239 

4.  Municipal  subscription  in  aid  of,  void  and.unenforcible,  when  .     239 

5.  Jointly  liable  with  construction  company  to  contractors  ....     281 

6.  Mechanic's  lien  exists  upon,  for  labor  and  materials  furnished 

by  contractor 281 

7.  Contractor  may  enforce  lien  for  benefit  of  his  assignee  of  his 
claim • 281 

8.  Superintendent  of,  has  no  lien  for  salary 281 

9.  Lender  of  money  to  purchase  right  of  way  has  no  lien  thereon  .    281 

10.  Chief    engineer's   estimates    conclusive    under    the    arbitration 
clause  of  a  construction  contract 28i 

11.  Car  inspector  and  crew  of  switch-engine  are  not  fellow-servants,  305 

12.  Liability  to  car  inspector  for  injury  received  while  performing 
duty  standing  on  track 305. 

RECEIVER. 

1.  Appointment  of  by  Chancery  Court  for  going  corporation  upon 
application  of  stockholders  superseded  by  Supreme  Court      .    .     221 

2.  Attachment  of  property  in   custodia  legis  before   receiver  gels 
possession  does  not  give  lien  thereon 282 

3.  Of  newspaper,  rules  regulating ' 603 

REDEMPTION  OF  LANDS. 

1.  Redemption-money,  if  not  paid  to  purchaser  personally,  must, 

in  all  cases,  be  paid  to  Clerk  of  Circuit  Court 422 

2.  Right  of  cannot  be  cut  off  by  decree  foreclosing  mortgage  al- 
lowing redemption 639 

REGISTRATION. 
Of  charter  of  foreign  corporation  not  essential,  when 590 

RELEASE. 

See  Bills  and  Notes ;  Principal  and  Surety, 
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RELIEF. 

See  Chancery  Pleading  and  Practice. 

RENTS  AND  PROFITS. 


• 


1.  Of  wife's  separate  estate  received  by  husband  not  chargeable 
against  his  estate,  when 542 

2.  Purchaser  at  mortgage  sale  of  leased  property  not  entitled  to 
rents,  when 577 

REPEAL. 

See  Statutes. 

REQUESTS. 

See  Charge  of  Court. 

RES  ADJUDICATA. 

1.  Upon  construction  of  deed,  scope  and  effect  of 2 

2.  Judgment  in  father's  suit  for  his  child's  injury  is  not  a  defense 

to  the  child's  suit  for  the  same  injury 213 

3.  Judgment  for  one  publication  of  a  libel  is  not  a  defense  lo  a 
suit  for  another  publication  of  the  same  libel  by  the  same  per- 
son  687 

RESERVATION. 
See  Lease. 

RESULTING  TRUST. 

1.  From  husband  to  wife  not  proved  against  his  creditors  by  their 
uncorroborated  testimony 334 

2.  Cannot  be  set  up  against  an  innocent  purchaser 334 

ROADS. 

See  Lease. 

SALES. 

See  Chancery  Sale;  Mortgage ;  Redemption  of  Land ;  Supersedeas. 

SEPARATE  ESTATE. 

1.  Chargeable  only  by  express  contract,  not  by  implication     ...       41 

2.  Executing  note  of  firm  does  not  charge  a  married  woman's 
property  invested  in  the  partnership  business 41 

3.  Title-bond  for,  valid  without  privy  examination 71 

4.  Chargeable  by  note  signed  as  surety 322 
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SEPARATE  ESTATE— CV>»/i»«^^— 

5.  Unlimited  power  of  disposition  over,-  exists  when 322 

6.  Chargeable  though  consisting  of  a  mere  life  estate 322 

7.  Chargeable  without  privy  examination 322 

8.  Priority  of  charges  determined  by  date  of  bringing  suit  to  en- 
force same 390 

9.  Requisites  of  bill  to  enforce  charge  against 390 

10.  Chancery  Court's  jurisdiction  to  enforce  charge  against,  is  in- 
herent and  exclusive .    390 

11.  Note  not  charged  upon  by  proof  of   contemporaneous  parol 
agreement,  when .    .    .  • 598 

SET-OFF. 

Not  allowed  between  insolvent  bank  and  its  defaulting  cashier  as 
against  latter's  creditors  seeking  to  subject  his  deposit     ....    346 

SETTLEMENTS. 

1.  Family  settlements  are  upheld  with  a  strong  hand 2 

2.  Upon  divorced  wife  does  not  affect  posthumous  child's  inherit- 
ance from  the  husband 149 

SHARE-HOLDER. 

See  Corporations. 


s 


SIMMONS'  LIVER  REGULATOR. 
See  Trade-mark. 

SLANDER. 

See  Libel  and  Slander. 

SLEEPING-CAR  COMPANIES. 
See  Pullman^ s  Palace  Car  Co. 

STARE  DECISIS. 

Rule  of,  adhered  to  in  construing  statute  regulating  general  assign- 
ments  ...  397 

STATE. 

1.  Liability  of,  for  criminal  costs  is  j/f7ir/w/wi/Mm 446,  451 

2.  Prerequisites  to  payment  of  criminal  costs  by  the  State  .    .  446,  451 

3.  Not  subject  to  suit  by  county  by  way  of  retaxation  of  costs  .  446,  451 

48— 9  P  X 
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STATUTES. 

1.  Relating  to  general  assignments  strictly  construed 397 

2.  Rule  as  to  implied  repeals  re-affirmed 494,  571 

3.  General  statute  repeals  a  special  one — example 679 

STATUTE  OF  FRAUDS. 
See  Frauds^  SiatuU  of. 

STATyTE  OF  LIMITATIONS. 

1.  Continuity  of  running,  not  broken  by  possessor's  offer  to  pur- 
chase an  adverse  claim  to  quiet  bis  title 270 

2.  Accidental  inclosure  and  occupation  of  land  creates  no  bar  .    .    476 

3.  Example  of  accidental  inclosure  and  occupation /  476 

4.  Not  a  defense  to  a  city's  liability  for  gas,  when 612 

STREETS. 

See  Street  RaUways, 

STREET  RAILWAYS. 

1.  Are  not  additional  burden  upon  fee  in  streets,  though  operated 

by  electricity,  when 492 

2.  Constitute   an   ordinary  use  of  streets  when  operated  by  elec- 
tricity   492 

3.  Rights  of,  upon  streets,  with  reference  to  telephone  companies, 
defined 492,  493 

4.  Liability  for  unnecessary  conflict  produced  with  poles  and  wires 

of  pre-existing  telephone  plant 493 

5.  Not  liable  to  pre-existing  telephone  plant  for  injury  caused  by  in- 
duction or  parallelism  of  wires  upon  the  streets 493 

6.  Liable  for  damage  done  pre-existing  telephone  plant  outside  the 
streets  by  conduction  or  leakage 493,  494 

7.  Chargeable  with   cost  of  **  McLeuer    Device,"  resorted  to   by 
telephone  company  to  prevent  injury  by  conduction    .    .        .    .    494 

8.  Injury  by  conduction  to  telephone  plant  outside  street  is  such 
taking  of  property  as  requires  compensation  to  be  made    .    .    .    495 

9.  Injury  by  conduction  is  not  to  be  classed  as  a  mere  inconvenience, 

or  consequential  injury,  to  be  borne  without  compensation   .    .    495 

STOCKHOLDERS. 

See  Corporations, 
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STOLEN  PROPERTY. 

See  Pullman's  Palace  Car  Co. 

SUBSCRIPTIONS. 

See  Municipal  Corporalions ;  Railroads, 

SUPERSEDEAS. 

1.  Supreme  Court  will  supersede  order  of  Chancery  Court  appoint- 
ing receiver  for  going  corporation  at  suit  of  stockholders,  when  .    221 

2.  Supreme  Court  will  not  supersede  decree  of  Chancery  Court 
ordering  sale  of  an  insolvent's  property  in  the  hands  of  its  re- 
ceiver for  preservation 603 

SUNDAY. 

Effect  of  to  excuse  carrier's  delay 314 

SUPERINTENDENT. 

Of  railroad  under  construction  has  no  lien  for  his  salary  ...  281 

SUPREME  COURT. 

In  General. 

1.  Will  supersede  order  of  Chancery  Court  placing  a  going  cor- 
poration in  hands  of  receiver  at  suit  of  minority  stockholders, 
when 221 

2.  Applied  rule  of  stare  decisis  to  construction  of  statute  relating 

to  general  assignments 397 

3.  Will  not  supersede  Chancellor's  interlocutory  order  for  sale  of 
insolvent's  property  in  hands  of  receiver  for  its  preservation,  603 

4.  Will  not  regard  an  insufficient  assignment  of  error  upon  the 
facts 62 

Will  Reverse. 

1.  For  error  in  charge  as  to  measure  of  damages  for  taking 
life 173,  174 

2.  For  erroneous  ruling  upon  evidence 213 

3.  For  erroneous  charge  as  to  contributory  negligence   .    .    .  305,  306 

Will  Not  Reverse. 

1.  Upon  the  facts  alone,  when *.    .    .    .      62 

2.  Upon  rulings  upon  evidence,  when 62,  173 

3.  Upon  charge  of  the  Court,  when 62,  63,  173,  306,  369 


756  INDEX. 


SURETYSHIP. 

Sec  Principal  and  Surety. 

TAKING. 

Sec  Street  Railways, 

TAXATION. 

1.  $i,ooo  personal  property  exempt  to  each  citizen,  whether  mar- 
ried woman  or  other  person,  from  State,  county,  and  municipal 
taxation ^ 208 

2.  Statute  imposing  State  privilege  tax  **  in  lieu  of  all  other  tax  " 
repeals  special  municipal  privilege  tax  on  same  subject  of  taxa- 
tion .  .    .   '. 571 

3.  Purchaser  at  sale  under  mortgage  liable  for  what  taxes  ....    577 

4.  Taxes  collected  for  a  specific  purpose  are  held  in  trust  by  a  city 

for  the  party  entitled  to  same 612 

TELEPHONE  COMPANIES. 

i 

1.  Liable  for  injury  caused  pedestrian  stepping  on  poles  left  in  ex- 
posed place        369 

2.  Rights  of,  upon  the  public  streets  defined 492,  493 

3.  Must  bear  injury  resulting  from  parallelism  of  its  wires  upon  the 
streets  with  electric  street  railway's  wires  ...  493 

4.  Can  recover  of  electric  street  railway  damage  caused  by  unnec- 
essary conflict  of  poles  and  wires 493 

5.  Can  recover  loss  caused  by  leakage  of  electric  railway  to  prop- 
erty outside  streets 493 

6.  Can  recover  of  electric  railway  company  expense  of  putting  in 

**  McLeuer  Device" 494 

7.  Rights  and  franchises  of,  not  repealed  or  abrogated  by  statutes 
allowing  electric  railways  the  use  of  the  streets 494 

8.  Conduction  operates  as  a  taking  of  property 495 

9.  Conduction  is  not  a  mere  inconvenience  or  consequential  injury,  495 

TITLE-BOND. 

See  Husband  and  Wife  ;  Separate  Estate. 


TORTS. 

Judgment  for  exempt  property  destroyed  by  a  tortious  act  is  also 
exempt 661 
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TRADE-MARK. 


1.  Equity  requires  clean  hands  of  him  who  complains  of  infringe- 
ment or  unfair  competition 84 

2.  defense  of  unclean  hands  need  not  be  pleaded 85 

3.  Conduct  that  will  not  disentitle  a  complainant  to  relief  against 
infringement  . 84,  85 

4.  Conduct  that  will  disentitle  a  complainant  to  relief  against  in- 
fringement      84,  85 

5.  **  Simmons'  Liver  Medicine"  cannot  be  appropriated  as  a  trade- 
mark          85 

6.  Example  of  unfair  competition  in  business'  . 85 

7.  Laches  that  will  not  repel  a  complainant  in  a  trade-mark  case  .      85 

TRUSTS. 

See  Mortgages;   Taxation. 

UNFAIR  COMPETITION. 
See  Trade-viark. 

USURY. 

Appearing  on  face  of  mgrtgage  renders  it  void 595 

VARIANCE. 

1.  Fatal,  between  pleadings  and  proof 343 

2.  Immaterial,  between  bill  and  exhibit '.    .    666 

VENDOR  AND  VENDEE. 

r.  When  deed  becomes  irrevocable  by  vendor 334 

2.  Vendor's  second  deed,  after  registration  of  his  first,  conveys  no 
title 334 

3.  Vendee's  rights  not  divested  or  affected  by  the  voluntary  de- 
struction or  cancellation  of  deed  to  his  vendor 334 

4.  Deed  not  procured  fraudulently  by  vendee,  when    .        .        .    .    542 

VOLUNTARY  CONVEYANCE. 

Not  procured  by  vendee's  fraud,  when 542 

WAIVER. 

1.  Of  demurrer  by  failure  to  call  it  up  before  the  final  hearing  .    .    630 

2.  Of  homestead  not  presumed 671 
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WAREHOUSEMAN. 

Liability  of,  for  goods  destroyed  by  fire  while  in  warehouse   ...    314 

WAYS. 

See  Lease. 

WIFE. 

See  Husband  and  Wife. 

WILLS. 

1.  Providing  that  testator's  daughter  takes,  upon  the  death  of  two 
sons  intestate  and  without  children,  construed      i 

2.  Estate  limited  upon  failure  of  the  first  devisee's  *'  lawful  heirs,'' 
not  a  perpetuity i,  2 

3.  **  Lawful  heirs"  means  ** children,"  when 1,2 

4.  Parol  evidence  of  testator's  declarations  before  and  after  mak- 
ing will  are  not  admissible  to  explain  its  provisions 149 

5.  Posthumous  child  not  disinhc;rited  by  failure  to  provide  for  it 

in  will 149 

6.  An  example  of  the  *' class  doctrine" 166 

7.  Example  of  election,  where  the  dissatisfied  devisees  are  estopped 
to  take  under  the  will,  or  as  heirs  of  testator,  until  the  disap- 
pointed devisees  have  been  fully  compensated 454 

8.  Not  annulled  in  toto  by  dissent  of  some  of  the  devisees,  when  .    .    454 

WORK-HOUSE. 

1.  General  law  repealed  prior  special  Act  for  Knox  County  .    .    .    679 

2.  Superintendent  of  work-house  of  Knox  County  not  elected  by 

the  people 679 
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